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F He admittas. 


V e. (ſo called from thoſe wards in the writ, 
Prohibemus ne admittas) is à writ directed to the 

biſhop at the ſuit of one who is patron of any 
church, and he doubts that the biſhop. will collate 
clerk of his own, or admit a clerk preſented by anather, 
to the fame benefice : then he that doubts: it ſhall have 
this writ, to prohibit the biſhop that he ſhall not collate 
or admit any to that —_— en the ſu Tm ef 
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Nocturn. 


Nou was a ſervice ſo called, from the an- 
cient chriſtians riſing in the night to perform ths 
ſame, Gib. 263. ; 


Nomination to a nal See vente, 
 Non-conformiſts. See Dlſſenters. 


Non-reſidence. See Reſidence. 
Notable goods. See ({itlls. 


Notary publick. 


"A notes or minutes, and made ſhort draughts of 


writings, and — inſtruments, both publick and private. 
Vol. III B But 


Notary was anciently a ſcribe, that only took Notuy, whe, 
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. 
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Notary pyblick. 


But at this day we call him a notary publick, who con- 
firms and atteſts the truth of any deeds or writings, in 
order to render the ſame authentick. .. Par. 382, 

© The law books give to à notary ſeveral names or.appel= 
Jations ; as, aRuarius, regiſtrarius, ſcriniarius, and ſuch 
like. All which words are put to ſignify one and the 
ſame perſon. But in England, the word regiſtrarius is 
confined to the officer of ſome court, Who has the cuſtody 
of the records and archives of ſuch court; and is often- 
times diſtinguiſhed from the actuary thereof. But a regiſter 
ought always to be a notary publick ; for that ſeems to 
be a neceſlary qualification of his office. =) 


How appointed. ' 2, A notary publick is appointed to this office by the 


archbiſhop of Canterbury; who in the inſtrument of ap- 
pointment decrees, that full faith be given, as well in 
<< as out of judgment, to the inſtruments by him to be 
% made.“ Which appointment is alſo to be regiſtred and 


ſubſcribed by the clerk of his majeſty for faculties in chan - 


cery. 1 Ought. 486. Ayl. Par. 385. eh wo 

3. A notary on his appointment muſt ſwear, „that he 
« will faithfully exerciſe the office of notary publick ; 
that he will faithfully make contracts, wherein the con- 
ſent of parties is required, by adding or diminiſhing no- 
thing, without the will of the parties, that may alter the 
ſubſtance of the fact; that if in making any inſtrument 
the will of one party only is required, he will in ſuch caſe 
add or diminiſh nothing that may alter the ſubſtance of the 


fact, againſt the will of ſuch party; that he will not make 


inſtruments of any contract, in which he ſhall know there 
is a violence or fraud; that he will reduce contracts into 
an inſtrument or regiſter; and after he ſhall have ſo re- 


duced the ſame, that he will not maliciouſly delay to make 


a publick inſtrument thereupon, againſt the will of him 
or them, on whoſe behalf ſuch contract is to be ſo drawn : 
Saving to himſelf his juſt and accuſtomed fees.“ 


His office in the 4. A notary publick {or actuary) that writes the acts 


conteſtation of a 
ſuit. 


the cauſe, but alſo that the 


of court, ought not only to be choſen by the judge, but 
appfoved alſo by each of the parties in ſuit ; for tho' it 
does of common right belong to the office of the judge; 
to aſſume and chuſe a notary for reducing the acts of 
court in every cauſe into writing, yet he may be refuſed 
by the litigants: for the uſe of a notary was intended, 
not only on account of the judge, to help his memory in 

Regan ihe Hot be ifjured 
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* Nofary publick. 


And particularly, the office. of a notary in a judicial 
cauſe is employed about three things : Firſt, He ought to 


regiſter. and inroll all the judicial acts of the court, accord- 


ing to the decree and order of the judge, ſetting down in 
the act the very time and place of writing the ſame. Se- 
condly, He ought to deliver to the parties, at their eſpe- 
cial requeſt, copies and exemplifications of all ſuch judi- 
cial acts and proceedings, as are there enacted and decreed, 
And thirdly, He ought to retain and keep in his cuſtody 
the originals of ſuch acts and proceedings, commonly 
called the protocols (ah v, the notes, or firſt draughts. ) 


. As a notary is a publick perſon, fo conſequently alt Autpentieity of 


inſtruments made by him are called publick inſtruments ; his proceedings, = 


and a judicial regiſter or record made by him, is evidence 


in every court, —— to the civil and canon law. And 


a biſhop's regiſter eſtabliſhes a perpetual proof and evi- 
dence, when it is found in the biſhop's archives ; and 
credit is given not only to the original, but even to-an 
authentic copy exemplified. Ayl. Par. 386. 

And one notary publick is ſufficient for the exemplifica- 
tion of any act; no matter requiring more than one nota- 
ry to ate it. Id. he 40 > TE $01 

And the rule of the canon law is, that one notary is 
equal to the teſtimony of two witneſſes. Gib. 996. 


6. By the ſeveral ſtamp acts, the admiſſion of a notary 3 2 


ſhall be upon a treble 40s ſtamp. © 
And every notarial act ſhall be on a 2s 6d ſtamp, 


—_—{ 


Novel diſeiſin. 


| F writ of aſſiſe of novel diſſeiſin bre diſciſnc) 


lieth, where tenant for life, or tenant in fee ſimple, 
or in tail, is diſſeiſed of his lands or tenements, or put 
out thereof againſt his will. F. N. B. 408. | 


November the fifth. See Holidays. 
Nuncupative will. See (Uills, 
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I ONE fhall bring into diſputs the determinations 
j N oof the church, concerning oaths to be taken i 
the eccleſiaſtical or in the temporal courts ; on pain of 


| being declared an heretick. Arund. Lind, 297. 


As we confeſs that vain. and raſh ſwearing is forbidden 
chriſtian men by our lord, Jeſus Chriſt, and James his 
apoſtle; ſo we judge that chriſtian religion doth not pro- 
hibit,: but that a man may ER the magiſtrate re- 


, 
* 


quireth, in a cauſe of faith and charity, ſo it be done 
according to the prophet's teaching, in juſtice, judgment, 
and truth, Art. 39. , 
The giving of every oath, muſt, be. warranted by act of 
parliament, or by the common law, time out, of mind, 
2 lnft. 73, nn 

2. The oath ex cid, is an oath whereby any perſon 
may be obliged to make any preſentment of any crime or 
offence, or to confeſs or accuſe himſelf or herſelf, of any 
criminal matter or thing, an he or ſhe may be liable 
to any cenſure, penalty, or puniſhment whatſoever, 
By a canon of archbiſhop. Boniface: Laymen fball be 
compelled by excommunication, if need. be, to take an oath to 


ſpeak the truth, when engairy ſhall. be made by the prelates and 
Judges eccleſiaſtical, for the correction ef ſms, and exceſſes. 


Afterwards, E. 4 J. In the time of the parliament, 


the lords of the council at Whitehall demanded of Pop- 


ham and Coke chief juſtices, upon motion made by the 
commons in parliament, in what cafes the ordinary may 
examine any perſon ex officio. upon oath. And upon good 
conſideration and view of the books, they anſwered to the 
lords of the council at another day in the council cham- 
ber: 1. That the ordinary cannot conſtrain any man, 


eccleſiaſtical or temporal, to ſwear generally to anſwer to 


ſuch interrogatories as ſhall be adminiftred unto. him; but 
ought to deliver to him the articles upon which he is to 
be examined, to the intent that he. may know, whether 
he ought by the law to anſwer to them. And fo is the 
courſe of the chancery; the defendant hath a copy of the 
bill delivered unto him, or otherwife he need not to an- 
ſwer it. 2. That no man, eccleſiaſtical or temporal, 
ſhall be examined upon the ſecret thoughts of his heart, 
or of his ſecret opinion; but ſomething ought to be ob- 
jected againſt him, which he hath ſpoken or done. 
3. That no layman may be examined ex ficio, except in 

two 


two cauſes {matrimonial and teſtamentary); and that was 
grounded upon great reaſon: for laymen for the. moft 
part ate not lettered, wherefore they may eafily be in- 
viegled and intraxiped, and principally i in bereſies and er- 
rors. We. > - Co. 26. . 
Again, H. 13 J. Dighton and Hubs caſe. They were 
committed by the high commiſſioners, becauſe they refu- 
ſed t6 take the oath e Meise; whereupon an habeas cor- 
pus being awarded, it was returned, that they were com- 
mitted; becauſe they bring convented for flandrous words, 
aguinſt the book of common prayer and the government 
of the chutch, and being tendred the oath to be examin- 
ed upon theſe cauſes, they refufed, and were therefore 
committed. And after three terms deliberation, the court 
now gave their reſolution, that they ought to be delivered. 
And the reaſon thereof Coke chief juſtice declared to be, 
becauſe this examination is made to cauſe them to ac- 
cuſe themſelves. of the breach of a penal law; which is 
againſt law, for they ought to proceed againſt them by 
the, Dh not- inforce them to take an oath to ac- 
cue t 1 Gro. Ja. 388. 

Fina ly %%, the Ratute of 13 C. 2. c. 12. it is enacted, 
tt at, if ſhall not be lawful for any perſon, exerciſing eccleſi- 
| 4 ical Juxiſcictio ion, to tender or adminiſter to any perſon what- 

flever, the oath uſudily called the oath ex officio, or any othar 
oaths, whereby, ich 7 to whom the ſame it tendred or. ad- 
mumfered, may, be cha angel compelled to confe eſs, or, ac- 
cuſe, or te. 15 him or © 22 F any criminal matter 


or — whereby he or he may be e to cenſure or pu- 


But in other caſes, ndnd the courſe of the eccleſiaſti- 
cal courts hath been, to receive anſwers upon oath, they 
may ill receive them. And therefore in the caſe of 
ern and Brown, T. 31 C. 2. where a ſult was for pay- 
ment of the proportion afſeſſed towards the repair of the 
cinch, the defendant offering to give in his anſwer, but 
not 1 vath, pray ed a proKibition, becauſe it Was. re- 
"Filed. The' court, Vat hearing arguments, denied the 
1 fot they faid, it "Ga no more thay the 
ek aficery did to 78! defendants anſwer Upon. oath in 


ſuch Iks teaſes, Git), 1811, 1 Vente. 339: 

And ſbite years before that in the caſe of Goulſon and 

| Wainvight, it was held by the court, that if articles ex 
" vffels are exhibited in the Tpjritual court for matters 1 
- inal; aud the party is required to anſwer upon oath, 
"ny have 4 protnbitidn; = if it be a civil matter, 


3 clihe 


_ Paths: 
| cannot do ſo, for then he is bound to anſwer, Gib. 
| | 1011. 1 Sid. 3744. — 7 
Oath of ca» 3. The oath of Calumny was required by the Roman 
lunny. laws, of all perſons engaged in any lawſuit, obliging both 
plaintiffs and defendants, at the beginning of the cauſe, 
to ſwear that their demands and their defences were ſin- 
cere and upright, without any intention to give un- 
neceſſary trouble, or to uſe quirks and cavils. 1 Domat 
1 2 dy a legatine conſtitution of Otho it is thus or- 
dained: The oath of - calumny, in cauſes eccleſiaſtical and 
civil, for ſpeaking the truth in ſpirituals whereby the truth 
may be more eafely diſcovered, and cauſes more ſpeedily de- 
| termined, we ordain for the future to be taken in the hing- 
dom of England, according to the canonical and legal ſauc- 
tions; the cuſtom. obtained to the contrary notwithſtanding, 
Athon 60. [03390 


The oath of calumny] Which oath was this: © You ſhall 
© ſwear, That you believe the cauſe you move his juſt : 
„That you will not deny any thing you belive is truth, 

| ©. when you are aſked of it: That you will not (to your 
<« knowledge) uſe any falſe proof: That you will not 
c out of fraud requeſt any delay, ſo as to protract the 
<« ſuit: That you have not given or promiſed any thing, 
* neither will give or promiſe any thing, in order to ob- 
<« tain the victory, except to ſuch perſons, to whom 
e the laws and the canons do permit: So help you God.” 
Confet 91 weben et oh 
Of calumny] Jusjurandum calumniz; ſc. vitandæ: for 
the-avoiding of calumny, Athon 60. Dokl 
To be taken] And this both by the plaintiff and the 
defendant, hich if they ſhall refuſe reſpectively, the 
_ plaintiff in ſuch caſe ſhall loſe his cauſe, and the de- 
fendant ſhall be taken as having confeſſed, Atbon 60. 


Dye cuſtom obtained to the contrary notwithſlanding] By 
this it appeareth that by the cuſtom of the realm of Eng- 
land, the oath of calumny was not to be adminiſtred, 

| Nevertheleſs this cuſtom was not ſo general as in this 
canon is alledged. The caſe was thus: Laymen were free 
by the cuſtom of the realm from taking of that oath, 

_ unleſs it were in cauſes matrimonial and te/tamentary ; and 
in thoſe two caſes, the eceleſiaſtical judge might examine 
the parties upon their 6ath, becauſe contracts of matrimo- 
ny, and the eſtates of the dead, are many times ſecret, 


Oaths. 


and do not concern the ſhame and infamy of the party, 
as adultery, incontinency, ſimony, herely and ſuch like. 
And this appeareth by two writs in the "regiſter, di- 
rected to the ſheriff, to prohibit - the ordinaries from 
calling laymen to that oath againſt their wills, ex- 
cept in thoſe two: caſes. | 2 4 57. 12 Co. 26. Gif 
GT Iv7} 

But this Cuſtom extended not to thoſe of che elergys 
but to lay people only; for that they of the clergy,” being 

preſumed to be learned men, were better able to take the 
oath of calumny. 2 Inſt. 657. 1 
But if, in a penal law, the jurildiction of the ordinary 
be ſaved, as by 1 Eliz. for hearing of maſſes, or by 13 
El. for uſury; or the like, neither clerk nor layman ſhall 
be conipelled..to. take the oath of calumny ; becauſe it 
may be an evidence againſt: him at the common oy 
upon the penal ſtatute. 2 Ii. 657. 12 Co. 27. 

This oath had long continuance in the eccleſiaſtical 
court: and it had the warrant of an act of parliament, 
in 2 H. 4. C 15. whereby it was enacted, that dioceſans 
ſhall proceed according to the canonical ſandiions; which act 
was repealed by 25 H. 8. c. 14. but was revived in the 
reign of queen Mary, and then all the martyrs who were 
burnt: were examined upon their oaths ; and then again 
by the 1 Eliz. c. 1. it was finally repealed. And the mat- 


ter touching this oath at this day ſtandeth thus: It is 


confeſſed, as well by the ſaid provincial conſtitution of 
Otbo, as by the regiſter, that the ſaid conſtitution was 
againſt the cuſtom. of the realm: and no cuſtom of the 
realm can be taken away by a canon of the church, but 
only by act of parliament; and eſpecially in caſe of an 
oath, which is ſo ſacred a thing, and which generally 


eoncerneth. all the nobility, gentry, and commonalty of ß 


the realm of both ſexes: And by the ſtature of the 25 


H. 8. c. 19. no canon againſt. the king's prerogative, 
the law, utes, or cuſtom. of the realm is of force; 
which is but e of the. common law. 2 In}t. 658. 
12 Co. 2 


29. 
So that we: refult of the. N upon theſe premiſſes, 


will be this: So far as this cunſtitution was Want the 


cuſtom of the realm, it is of no avail: So far as it is 
warranted by the cuſtom, it is ſtill of force; and conſe- 
quently extendeth to the clergy, and to laymen in caſes 
matrimonial and teſtamentary, and alſo to perſons who 
take the laid! . ng and not by er 


21 ü Fer 


Fer the writs in the regiſter do only require, that lays 
men be not compelled to anſwer againſt their will; ſo that 
if any. aſſent to it, and take it 1 1 _ 
ſtandeth with law. 12 Ce. 27. 

The voluntary 4+ The voluntary Or deciſtue oath, a given by one 
or deciſive oath, party to the other, when one of the litigants, not being 
able to prove his charge, offers to ſtand or fall by: the 
oath. of bis adverſary; | which the > adverſary is bound 
to accept, or to make the ſame propoſal. back again, 
dee en whole ſhall be taken as confelled by ne 
ood Civ, L. 314. 
== this ſeemeth to have * e in Satan. 
mon law, in what is called waging of lau; which is a 
_ privilege that the law giveth to a man, by his own oath 
to free himſelf, in an action of debt upon a dane Cons 
bad. 1 fl. 188, 157. 2 Uf. 45. 
But this gath, i in che eceleſiaſtical courts, iy Woe ob- 
folete, and out offuſe. 1 Ougbt. 176. 
So The oath of truth, is when * plaintifr or l 
dant i is ſworn: upon the libel or allegation,” to make a true 
anſwer of his knowledge as to his oun fact, and of his 
belief pf the fact of others. This differs from the for- 
mer, for it is not deciſive; and the plaintiff or defendant 
ma proceed to other proofs, or prove the Dd towhat 
. 
h of malice, - ©; The oath of malice, is when the pa nent 
dba ſwears, that he doth not propoſe ſuch — or allega- 
tion, out of malice, or with an intent ene bh 

protract the cauſe. . 1 Ought. 158. 

And this oath may be adminiſtred at any time during 
the ſuit, at the judge's diſcretion, whether the parties con- 

{ent to it ar not. „4. h 'Q1 8 +} 92 vs i 

Su oath. 7. The nereſſary or ſuppletory bach, i is given by the jd 
* * plaintiff or dæfendant, upon half 4 already 0 

Ts being joined to the half proof ſupplies; and Le 
ſuffcient power to the judge to condemn or abſolve. 
is called the. neceſſary cath, becauſe it is given but of 5m, 
ceſſity, at the inſtance of the party, whether . the. other 
party will conſent to it or not. But when the judge doth 
adminiſter it, he ought firſt to be ſatisfied, chk there is 
an half proof already made, by: one, unexceptionable wit- 
neſs, or by ſome other ſort of proof. If the cauſe 
is of an high nature, and, there is a temptation to 
e or if it is a criminal cauſe; or if more wit- 
neſſes might be produced to, the ſame fact; then this oath 
cannot take place, Mood Oy: L. 314. Ayl. Par. 391. 

Before 


Oath of * 


Oaths. 
+ \Before the delegates at ſerſeants Inn, Jan. 22. 1717. 
Milliam and Lady Bridget Oftorne; The queſtion below 
was, whether Mr Williamt was married to the lady Bridget 
Oſborne; the miniſter who performed the ceremony, ha- 
ving former cunfeſſed it extrajudicially, but now deny- 


ing it upon'eath. So that there being variety of evidence 


on bath ubs, the judge upon hearing the cauſe requi- 
red, acrording to che method of eccleſiaſtical courts, the 

oath of itheè party, which the civilians term the ſupple- 
tory bath; that he was really married as he ſappoſeth in 
his libeh and- Articles. The accepting this oath (as was 
agreed on buth ſides) is diſeretionary in the judge, and 
is only uſed where there is but what the civilians eſteem 
a ſemiplem probatio; for if there be full proof, it is ne- 
ver require; and if the evidence doth not amount to a 
Half praof, it is never granted, becauſe this oath is not 
evidente ſtrictiy ſpeaking, but only confirmation of evi- 
dence; and if that evidence doth not amount to a half 
proof, a confirmation of it dy the party's own bath will 
not alter the caſe; Upon admitting the party to his ſup- 
pletory Uath, the lady appeals to the delegates. So that 
the qui now was not upon the merits, whether there 
rally was à marriage or not, but only upon the courſe 
of the eocleſiaſticul Tourts, whether the judge in this 
raſe ought to have admitted Mr. Williams to his ſupple- 
tory: oath, as a perſon that had made an half proof of 
that which he was then to confirm. The queſtions be- 
fort the delegates were two: Firſt, whether the ſupple- 
tory oath» ought to be adminiſtred in any caſe to inforce 
a half And, ſecondly, admitting it might, whe- 
ther the evidence in this caſe amounted to a half proof, 
ſo as to intitle Mr. Milliums to pray that his ſuppletory 
oath might be received. As to the firſt, it was argued to 
be ugainſt all the rules of the common law, that a man 
thould be a witneſs in his own cauſe. It is not allowed 
in the temporal courts in any caſe but that of a robbery, 
which being preſumed to be ſecret, the party is admitted 


to de a witneſs for himſelf. In the temporal courts no 


man can be examined that has any intereſt, tho” he be 
no party to the ſuit. On the other ſide many authorities 
and - precedents were cited out of the civil law, to prove 
this practice of allowing a ſuppletory oath. And there- 
fore the court held, that by the canon and civil law, the 
party agent, making a half proof, was intitled to pra 
that his ſuppletory oath might be received: And tho” it 
be againſt the rules of the common law, yet this be- 
2 ing 


9 


10 


— 


_ Daths. 


ing a cauſe of eccleſiaſtical cognizance, the civil and not 
the common law is to be the meaſure of their proceed · 
ings; and therefore this practice being agreeable to the 
civil law, is well warranted in all caſes where the civil 


law is the rule, and the exerciſe of it lies in the diſcre- 
tion of the judge. Secondly, It being therefore eſtabliſh - 


ed, that a perſon making half proof is intitled to his oath, 
the next queſtion was, what is, according to the notion 
of the civilians and canoniſts, a half proof. With them 
it was argued on the behalf of the lady, that nothing is 


eſteemed as a full proof, unleſs there be to poſitive 


unexceptionable witneſſes to the very matter of fact, as 
to the marriage; that a half proof, which is the next 
degree of evidence, is what is affirmed by the oath of one 
witneſs as to the principal fact, and confirmed by con- 
current circumſtances: It muſt be by one witneſs; it muſt 
be evidence that concludes neceſſarily, and not by pre- 
ſumption; there muſt be no preſumption to encounter it; 
and the witneſs muſt be of good repute: That matrimo- 
nial cauſes require the greateſt certainty; and where that 
is the ſole queſtion, the proof ought to be fuller, than 
where it comes in by incident, as on granting adminiſtra· 

tion. To this it was anſwered on the other ſide, that 
half proof implies no mote than what the eommon lawyers 
call preſumptive evidence; and that is properly called 
preſumptive evidence, which hath no one poſitive witneſs 
to ſupport it, but relies only on the ſtrength of circum- 
ſtances. And when there is one witneſs, who depoſeth 
directly to the principal fact, this immediately ceaſeth to 
dear the name of preſumption, and aſſumes that of poſi- 
tive evidence. And that which in the temporal courts 
paſſeth for poſitive evidence, is the ſame degree of evi- 
dence with the full proof of the canoniſts and civilians. 
The ſuppletory oath doth ex vi termini import, that there 
has been no one poſitive witneſs to the principal fact; and 
he that demands to be admitted to take his oath, doth there- 
by admit that he hath produced no concluſive evidence to 
the point in iſſue, and therefore the party himſelf ſupplies 
the place of the witneſs. . There is no fixing the bounds of 

an half proof; for in many caſes circumſtances may over- 
bear poſitive evidence: and then if thoſe circumſtances 
ſhould not be eſteemed to amount to an half proof, 


when the poſitive evidence would exceed it; that would 


be to overthrow the poſitive evidence, by that which is 
not ſo ſtrong. Half proof therefore they concluded to be, 


that degree of evidence which would incline a reaſonable 


man 


Daths. 

man to either ſide of the queſtion; and implies in the no- 
tion of it, that a poſitive witneſs hath not depoſed to the 
principal fact. And in this caſe, tho' there was no poſi- 
tive concluſive evidence, but only ſuch as depended on 
circumſtances, as confeſſions, and letters, and unuſual 
familiarities z yet the court thought it amounted to an 
half proof, and conſequently that the dean of the arches 
had done right, in admitting Mr. Williams to his ſupple. 
tory oath: And therefore they diſmiſſed the appeal, with 
1 Sol coſts. Str. 80. 

The party praying this oath, muſt exhibit a ſchedule 
ingroſſed, with his hand to it, wherein is written ſo much 
as is proved more than half proof, or half proof; and 


muſt take his oath to ſpeak the truth of his own certain 
knowledge. 1 Ought. 177. 


It 


8. By the ancient canon law, a proctor having 2 ſpe pe- Oath in 
cial proxy, may take the oath of calumny, and may ſwear domini. 


in animam demini ; upon the ſoul of his bane: Word 
Civ. L. 298. 


But by Can. 132. It is ordained, that Menden as in 


the probate of teſtament and ſuits for adminiſtration of 


the goods of perſons dying inteſtate, the oath uſually 
taken by proctors of courts, In animam conflituentis, is 
found to be inconvenient ; therefore from henceforth 

every executor, or ſuiter for adminiſtration, ſhall perſon- 
ally repair to the judge in that behalf, or his ſurrogate, 


and in his. own perſon -(and not wy prodtor) take the oath 
accuſtomed in theſe caſes, 


9. The oath in item, or of damages, is that by which Oath of & ER 
the plaintiff eſtimates the damages in the loſs of any thing; mage. - 


and which the judge may allow or peer er n Cf. 
L. 314. 


10. The oath of expences and u „ is hdd the litigant Oath of coſts, 


(which gained the ſentence or decree), upon the taxing 
of coſts, affirms upon his oath that theſe charges were 


neceſſarily expended by him in the Nh THC ber of. his 777 
Word Civ. L. 314. 


All theſe oaths are ak to * common 7 but 


they are all uſed in the courts governed r lrag or 


canon law. Mood Civ. L. 314. 


But they are only made uſe of in civil cauſes, andean- : | 


not be properly applied to criminal. od Civ. L. 333. 


But the oath next following CH _— ers caſes: : 
That is to ſay, 


11. The 4 


12 Oaths. 


Oath of purga- 12. The oath of purgution; which oath was admini- 
. ſttped where the defendant was luſpecded to be guilty ; and 
if he ſwore that he was innocent, and produced honeſt 
men for his compurgators, he was to be diſcharged. Ir 
he could not bring ſuch compurgators, to ſwear chat the 
alſo believed him innocent, he was eſteemed as convict Gel | 
of ſuch crime. . Mood Civ. L. 3322 
= | | But by the aforeſaid a& of the 13 C. 4. 4. 12. Te hall 
1 not be lawful for any perſon exerciſing ebcleſiaſtical juriſi- 
i diction, to tender-or adminiſter to any pet ſon; any oath 
whereby ſuch perſon to whom the ſame is tendred or ad- 
miniſtred, may be charged or compelled to confeſs, or 
ascuſe, or to purge him or herſelf of any criminal; matter 
or ching, whereby he or ſhe may be Jiable to cenſure or 
| puniſhment. 
Other oaths of 1.2. Beſides the above recited, there lde ue other 
nn the courts. oaths of uſe in the courts: As, the oath of the proctor, 
| that he hath, not.queſtioned the witneſſes ; the oath of the 
proctor, concerning his bill of coſts ; the oath- of che par- 
for the obtaining of abſolution, that he will ſtand to 
E law, and obey the commands of the church; the oath 
of the party, on his being admitted in forma payperis'; 
the oath of the party, concerning matter newly come to 
his knowledge; the bath of the party, that he believes he 
can prove. the matter alledged ; the oath of u creditor, 
concerning his debt; the oath of an executor, adminiftra- 
dor, - accountant, ehutchwardens, queſtmen; curates, 
preachers, 1 phyſicians, N midwives, 
And other ſuch like. 4 176. 
Outh of hg. 13. The oath of 23 is very ancient: and by the 
ace. common lau, every freeman at his age of twelve years 


was required, in the leet (if he were in any leet), or in 
tte töurn (if he were not in any! ey to taks the oath 
of allegiance. 2 Luft. 73. 

But the clergy, not being bound to t the tourn 
or leet, were conſequeritly ſo far exempted from ers; 
this oath of allegiance. 2 Inf. 121. 1 H. H. bg. \. 

But they were bound nevertheleſs to do homage to the 
king, fbr abe Jands held of hin in —_— the: church. 


1 H. 715 72. 
Oath of fupre- 14. The oath of 8 dame ih after the teforma- 
maey. tion; in cõnſequence of aboliſhing the papal authority, 
| 2 this oath all clhrgyuien e were bound 0 


„ I = The oath of ite came in reh revehi- 
tion, tion; received ſome alterations in the firſt year of queen 
Anne; 


oath, 2 


_ 6, 


Anne; and again in the firſt year of king Goorgs the 
firſt ; and ſo continues to this time. And this oath, to- 
gether with the oaths of allegiance and ſupremacy, all 
clergymen as. well as others are bound to take, on their 
being promoted' to offices. _ FUN OSS: RA 


" 


16, In all cafes wherein by 5 act of parliament an Oaths of qua= 
_ oath ſhall be allowed, authorized, 


temn affirmation or declaration of any of the people called 
quakers ſhall be allowed inſtead of ſuch oath, altho” no 
articular or expreſs, proviſion be made for that purpoſe in 
fach act. 22 G. 2. c. 46. / 35. : 
And if any perſon making ſuch affirmation or declara- 
tion, ſhall be lawfully convicted of having wilfully, falfly, 
and corruptly affirmed or declared any matter or thing, 


which if the ſame had been depoſed upon oath in the 


uſual form, would have amounted to wilful and corrupt 
perjury ;, he ſhall ſuffer as in caſes of perjury. id. 

ut no quaker by virtue hereof ſhall be qualified or 
permitted to give evidence in any criminal caſes, or to 
ſerve on juries, or to bear any office or place of profit in 


the government. /. 37. 


17. By the 22 C. 2. c. 30. Every perſon being a mem- Of the moravi- 
ber of the proteſtant epiſcopal church, known by the name 


of Unitas fratrum, or the united brethren, which church 
was formerly ſettled in Moravia and Bohemia, and are 
now in Pruſſia, Poland, Sileſia, Luſatia, Germany, the 
United provinces, and alfh in his * dominions, who 
ſhall be required to take an oath, hal be allowed inſtead 
of ſuch oath to make their ſolemn affirmation : But this 
not to qualify them to give evidence in a criminal cauſe, 
or to ſerve on juries. | 


138. Such oaths. ought to be impoſed on heathens and Of infidels os 
jews, which they allow to be obligatory. Mood Civ, L. liens. 


313. 

Thus a Jew is to be ſworn upon the old teſtament; 
and perjury upon the ſtatute. may be aſſigned upon this 
eb. 314. 

And when Jews take the oath of abjuration, the words 
[on the, true faith of a chriſtian] ſhall be omitted. 10 G, 
c. 4. en d | 
Thus alſo Mahometans ſhall be ſworn upon the Koran. 
Str. 1104. „ 

In the caſe of Qmichund and Barter, H. 18 G. 2: a 

commiſſion iſſued; out of chancery, to take the anſwer of 
Omichund the defendant, and the d ions of, ſeveral 
witneſſes, who were heathens of the Gentou religion, in 

| their 


or required, the ſo- * 


Oaths. 
their own country manner, at Calcutta in the Eaſt-Indies; 
and the commiſſion being executed and returned, the de- 

ſitions were allowed to be read in the court of chancery, 

lord Hardwicke, aſſiſted by the two lords chief juſtices 
and the lord chief baron. The manner of taking which 
coat was thus: There were three bramins oy prieſts pre- 
| ſent, and the oath being interpreted to each witneſs, the 
witneſs toyched the feet of one of the bramins, and two 
being bramins or prieſts did touch his hand. 2 Abr. Eg. 

Caf. 397. . c 

At the rebel aſſizes at Carliſſe, in the year 1745, many 
of the Scotch witneſſes refuſing to be ſworn otherwiſe 
than in their own country manner; the judges ſo far ſub- 
mitted, as to allow them to be ſworn after the Scotch 

manner for finding the bills by the grand jury, but did 
not admit it upon the trials. CTY | 

Oaths and decla= 19. By the 25 C. 2. c. 2. Every” perſon who ſhall be 

rations ro quali- admitted into any office civil or military, or ſhall receive 

9 any pay by reaſon of any patent or grant from the king, 

or ſhall have any command or place of truſt in England 
or in the navy, or ſhall have any ſervice or employment 
in the king's houſhold, ſhall within three months after 
his admiſſion receive the ſacrament according to the uſage 
of the church of England, in ſome publick church on the 
lord's -day, immediately after divine ſervice and ſermon : 
And in the court where he takes the oaths (as hereunder 
mentioned) he ſhall firſt deliver a certificate of ſuch his 
receiving the ſacrament, under the hands of the miniſter 
and churchwarden, and. ſhall then make proof of the truth 
thereof by two witneſſes on oath. And they ſhall alſo, 
when they take the ſaid oaths,” make and ſubſcribe the 
declaration againſt tranſubſtantiation. /. 2, 3, 9. 


þ Ay office civil or military] Eccleſiaſtical offices do not 
i ſeem to be included within this deſcription ; and conſe- 
1 quently it ſeemeth not requiſite for clergymen, in qualify- 
4 ing for eccleſiaſtical offices, to produce any certificate of 
their having received the ſacrament, nor to make or ſub- 
ſcribe the declaration againſt tranſubſtantiation. But 
hey are to take the oaths in like manner as civil officers, 

by the 1 G. fl. 2. c. 13. which enacteth as follows: 
Every perſon who ſhall be admitted into any office civil 
or military; or ſhall receive any pay by reaſon of any pa- 
| tent or grant from the king; or ſhall have any command 
6 or place of truſt in England, or in the navy; or ſhall have 
; any ſervice or employment in the king's houſhold; all 
TOY OOO OB ˙ Ro $443 79 235515564 58 oi. eroglllalbical 
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eccleſiaſtical perſons; heads and. members of colleges,- be- 
ing of the foundation, or having any exhibition, of eigh- 
teen years of age; and all perſons teaching pupils; ſchool- 
maſters and uſhers ; z preachers. and teachers of ſeparate 
con „ r (within ſix kalendar months after 
ſuch admiſſion, 9 G. 2. c. 26. /. 3.) take and ſubſcribe 
the oaths of allegiance, ſupremacy, and abjuration, in 
one of the courts at Weſtminſter, or at the general or 
quarter ſeſſions. /. 2. And this to be between the hours 
of nine and twelve in the forenoon, and no other, 2 5 C. 
2. c. 2. fe 2. 

But this not to extend to churchwardens, nor to any 
like inferior civil office. 1 G. Bo a. b. 14 , 20. 
And every perſon making default herein ſhall be in- 
capable to hold his office : and if he ſhall execute his 
office, after the time expired, he ſhall, upon conviction, 
be diſabled to ſue in any action, or to be guardian, or 
. executor, or adminiſtrator, or capable of any legacy or 
deed of gift, or to bear any office, or vote at an election 
for members of parliament, and ſhall forfeit 500] to him 
who ſhall ſue. 5 J. 8. | 
But by the 1 G. 3. c. 12. perſons having omitted to 
qualify — in due time, ſhall be indemnified 5 
their place is not filled up) provided they qualify on 
before Feb. 12. 1762. And there is commonly an in- 
demnifying clauſe to the ſame purpoſe, in ſome act, every 
two or three years. 

In like manner by the 20 G. 2. c. 48. perſons who had 
omitted to ſubſcribe the declaration againſt popery, of the 
30 C. 2. were indemnified, if they ſubſcribed on or before 
Dec. 1. 1747. 

And i. aa" forfeiting their office may take a new grant 
thereof, on their taking the oaths, and conforming ; pro- 


yided it was not filled up before. 1 G. „i. 2. c. 13. /. 14. 


In the uniyerſities; where perſons ſhall not take the 
daths, or mall not produce a certificate thereof, to be re- 
giſtred in their proper college, and others be not elected 


in their places within twelve months, the king ſhall ap- 


point and nominate. 1 CG. ft. 2. c. 13. J. 12, 13. 


| 20.” The oath of alleginice by the 1 G. ff. 2. c. 13. in Farms me. 


74. B. do fmcerch promiſe and fwear, that T will be faith- 


ful, and bear true 8 4 to his majeſty ting George - Se 


help me god. A 
. The. oath of ſupremacy by the ſame ſtatute; : | 


I "> 6M 


45 


7 
[ 
| 
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Hands mated ta t 


r | Y f A 


"TAB. dv" fear, that F do Hum my heart abhor, ala, 


and ature, as impious and” heretical, - that aummubli | drftyine 


and poſition, that princes atom mum u or diprived by the 


Pope, or any authority of the ſer of Rome, may by: depojod or 


murdered by their ſubjetts, or amy other whatſoever. Aud I 
do declare, that no foreign prince; prrſom, Lr fam, or 
Petentate, hath or ought to hoe any furiſclickiun, porous, ſupe- 
riority, pre-emmence, r authority, me". re or Hir iuuns 
within this realm: So help me gu. | 
The oath of abjuration, by the ſame a s e: 
J A. B. do truly and ſincerely acknowleage, pofeſs, 22 


end declare in 4 torn, 5 god and the world, that our 


ſovereign hird king George is law rar rightful bing of this 
realm, and all — his majeſty's dommrons ther ents belonging. 
And I db ſolemnly and ſincerely declare, that I di believe in 1 
conſcience, that the perſon pretended to be prince of Wales, du- 


ring the life of the late king James, am fimce his deceaſe, pre- 


tending to be, and taking upon e . the flile and titlt of king 
of England, by the name o third, or of Scotland, by 
the name o -#: warn the 728 or the fttle ond a of king of 
Gritain, 
this realm, or any other the dominions thereto belmging: And I 
do renounce, refuſe, and abjurt any allegiance or obedience of 
him. Aud I do ſwear, that I will bear 2 and true allegi 
ance to his majeſty king George, and hin! will defend, to Tis 
atmoſt of my power, againſt all tratterons conſpiracies and at- 
tempts whatſoever, which Hall be made aguinſt bis perſon, 
crown, or dignity. And F will do my ntmoff endeavour, to 
diſgoſe and make known, to his majefly and his feteſfors, all 
treaſons and traiterons conſpirtcies, which I fall know to be 
againſt him, or any of them, And I do faithfully promiſe, to 
A5 utmoſt of my power, to ſupport, maintam, and defend the 
of the crown 4 ainft him the ſaid ſaid Fames, and all other 
e at ſocver; wv 2 acceſſion, by an ali; intituled,” An 
24 for the further limitation of the crown, and better 
ſecuring the 1 and liberties of the ſubject, is and 
e princeſs Sophia, clectareſt am duteheſi dow- 
ager of Hanover, and the heirs of her body, being firoteſlonts.- 
And all theſe things I do plainly ami de acknowledge and 


fear, according to theſe expreſs words by me ſpoken, and ac- 


cording to the plain and common ſenſe and GE of the 
fame words, without any 5 evaſion, or ſe- 
cret refeoution whatſoever. Fh mate 
acknowledgment, abjuration, 3 and promiſe, hear 
tily, willingly, and truly, upon the true faith 7 a cbriſtian: 
Sa belß me gd. 

The 


th not any right or title abbalſbever to the crown of 


do wore this recogmtion,, 


Oaths. 

The declaration againſt tranſubſtantiation, by the 25 
C. 2. c. 2. is this: 

JA. B. do declare, that I do believe, that there ir not any 
tranſubftantiation in the ſacrament of the lord's Oper, or in 
the elements of bread and wine, at or after the conſecration 
thereof by any perſon whatſoever. 

The declaration againſt popery, by the 30 C. 2. ff. 2. 
t. 1. is as follows: 


1 4. B. ds ſolemnlj and ſincerely, in the preſence of god, 


profeſs, teſtify, and declare, that I do believe, that in the ſa» 
erament of the lord's ſupper there is nat any tranſubſtantiation 
of the elements of bread and wine into the body and blood of 
Chrift, at or after the conſecration thereof by any perſon what< 
forever : And that the invocation,” or adoration of the virgin 
Mary, or any other ſaint, and the ſacrifice of the maſs, as 
they are now uſed in the church of Rome, are fuperſlitious and 
idolatrous : And I do folemnly in the preſence of god profeſs, 
teflify, and declare, that I do make this declaration, and every 
part there, in the plain and ordinary ſenſe of the words read 
unto me, as they are commonly underſtood by Engliſh proteſtantt, 
without any evaſion, eguivocation, or mental reſervation what+ 
ſeever, and without any diſpenſation already granted me = 
this purpoſe by the pope, or any other authority or perſon w 

ſoever, or without any hope of any ſuch diſpenſation from any 
perſon or authority whatſoever, or without thinking that I am 
or can be acquitted before god or man, or abſalued of this decla- 
ration, or any part thereof, altho the pope, or any other perſon 
or perſons, or power whatſoever, ſhall diſpenſe with or annul 


the ſame, or declare that it was null and void from the begin- 


ning. | 

Or without any hope of difþenſation,—or without thinkin 
that I am or can be acquitted &c,] By this disjunctive _ 
here twice occurring, this declaration ſeemeth to be ren- 
dred ſomewhat looſe and unconnected, and leaveth ſcope 
for equivocation. The word [and] ſeemeth to have been 
intended; and would render the declaration more compact. 


17 


21. By the 8 G. c. 6. The quakers ſolemn affirma- Forms of qua- 


kers affirmations 


tion, inflead of an oath, is this : 5 


IA. B. ds ſolemnly, ſincerely, and truly declare and affirm. 
By the ſame act, inſtead of the oaths of allegiance and 
ſupremacy, quakers ſhall be allowed to make the following 
declaration of fidelity : | | 
I A. B. ds ſolemnly and ſincerely promiſe and declare, that I 
will be true and faithful to king George ; and do ſolemnly, 
fincerely, and truly profeſs, teſtify and declare, that I do from 
Vol. III. C | | my 


18 
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' my buart abhor, deteſt, and renounce, as impious and heretical, 


that wicked doctrine and poſition, that princes excommunicated 


or deprived by the pope, or any authority of the ſee of Rome, 


may be depoſed or murdered by their ſubjefts, or any other. 
whatſoever.” And I do declare that no foreign prince, perſon, 
prelate, ſtate or potentate, hath or ought to have, any power, 
juriſdiction, ſuperiority, preheminence, or authority, ecelgſiaſti- 


cal or ſpiritual, within this realm, | 


And by the ſame act, they ſhall be allowed to take the 
effect of the abjuration oath, in theſe words 
I QA. B. ao ſolemnly ſincerely, and truly acknowledge, pro- 


feſs, teſtify, and declare, that king George is lawful and right- 


ful king of this realm, and of all other his dominions and coun- 
tries thereunto belonging, and I do ſolemnly and ſincerely declare, 
that I do believe the perſon pretended to be the prince of Wales, 
during the life of the late king James, and ſince his deceaſe, 
pretending to be, and taking upon himſelf the flile and title of 
king of England, by the name of James the third, or of Scot- 
land, by the name of James the eighth, or the flile and title of 
king of Great Britain, hath not any right or title whatſoever 
to the crown of this realm, nor any other the dominions there- 
unto belonging; and 1 ds renounce and refuſe any allegiance or 
obedience to him. And I do ſolelmnly promiſe, that I will be 
true and faithful, and bear true allegiance to king George, 
and to him will be faithful againſt all traiteraus conſpiracies 
and attempts whatſoever, which ſhall be made againſi his per- 
ſon, crown, or dignity. And I will do my beſt endeavour to 
diſcloſe and make known to king George, and his ſucceſſors, all 
treaſens and traiterous conſpiracies, which I ſhall know 10 be 
againſt him, or any of them. And I will be true and faithful 
to the ſucceſſion of the crown againſt him the ſaid James, and 
all other perſons whatſoever, as the ſame is and ſlands ſettled 
by an act, intituled, An act declaring the rights and liber- 
ties of the ſubject, and ſettling the ſucceſſion of the crown, 
to the late queen Anne, and the heirs of her body, being pro- 
teflants ; and as the ſame, by one other aft, intituled, An act 
for the further limitation of the crown, and better ſecuring 
the rights and liberties of the ſubject, is and /lands ſettled 


and intailed, after the deceaſe of the ſaid late queen; TY 


default 17 iſſue 4 the ſaid late queen, to the late princeſs Sophia, 
electoreſo and dutcheſs dowager of Hanover, and the heirs of 
her body, being proteſtants. And all theſe things I do plainly 
and ſincerely acknowledge, promiſe, . and declare, according to 
theſe wa words by me ſpoken, and according to the plain and 
common ſenſe and underflanding of the ſame words without any 
equivocation, mental evaſion or ſectet reſervation whatſoever. 


And 


* — ] Es. itn. 


Oaths. 
And I do make this recognition, acknowledement, renunciation 
and _—_ heartily, willingly, and truly. | 
The quakers profeſſion of their belief, by the 1 V. 


c. 18. is this: | 

I A. B. profeſs faith in god the father, and in Jeſus Chri 
his eternal ſon, the true god, and in the holy 7 one 22 
bleſſed for evermore; and do acknowſedge the holy ſcriptures 


of the old and new teftament to be given by, divine inſpi- 


ration. - 


19 


22. The affirmation of the Moravians ſhall be in theſe Of the Mera 


words, „I A. B. do declare, in the preſence of almighty ian. 


„ god, the witneſs of the truth of what I ſay.” 22 
G. 2. 25 30. : d 4 


«> 
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Obik, 


A* obit was an office performed at funerals, when the 
A. corps was in the church, and before it was buried; 
which afterwards came to be anniverſary, and then money 
or lands were given towards the maintenance of a prieſt 
who ſhould perform this office every year. Nelſ. Tit. 
Obit, Ayl. Par. 395. 


Oblations. See Olkerings. 
Obventions. See Offerings. 


—_ = 


Offerings. 


0 FFE RING S, oblations, and obventions are one and the 
ſame thing; tho” obvention is the largeſt word. And 
under theſe are comprehended, not only-thoſe ſmall cu- 
ſtomary ſums commonly paid by every perſon when he 


receives the ſacrament of the lord's ſupper at Eaſter, which 


in many places is by cuſtom. 2d from every communi- 
cant, and in London 4d an houſe; but alſo the cuſto- 
mary payments for marriages, chriſtnings, churchings, 
and burials. - Matſ. c. 52. | 


C 2 . Concerning 


a 
” 
„ 


the ſame; and in default thereof, to pay for the ſaid offermgs 


Otferinys. 

Concerning which, it is enacted by the ſtatuta of the 
2 & 3 Ed. 6. c. 13. that all perſons which by the laws or 
Goms of this realm ought to muke or pay their offerings, ſha!! 
yearly well and truly content and pay the ſame ta the pat jon 
vicar, proprietor, or their deputies or farmers, of the pariſhes 
where they ſhall devell or abide; and that, at ſuch four offer- 
ing days, ds at. any time heretofore within the ſpace of four 
years laſt paſt hath been uſed and accuftomed for the payment of 


IO. 


| tide, and the ſeaſt of the. dedication of the pariſh church. 


Gibſ. 739- | 
oncerning the offerings at eaſter; it is directed by 
the rubrick at the end of the communion office, that 
yearly at eaſter, every pariſhioner fhall reckon with the par- 
ſon, vicar or curate, or his or their deputy or deputies, and pay 
fo them or him all eccleſigflicul duties,  accuſtomably due, then 
at that time to be paid. 
And: it hath been decreed, that eaſter 3 are due 
of common right, and not by cuſtom only. Bunb. 273, 


1 8. ; 

980 in the cafe of Carthew: and Edwards, T. 1749; it 
was deereed by the court of exchequer, that caſter offer- 
ings were due to the plaintiff of common right, after the 
rate of 2d a head for every perſon in the defendant's fa- 
mily of 16 years of age and upwards, to be paid by the 
defendant. | 

Beſides the oblations on the faur principal feſtivals, 


there were occafional oblations upon particular ſervices: 


of which there were fome free and voluntary, which 
the pariſhioners or others were not bound to perform, 
but ab libitum; there were others by cuſtom certain and 
obligatory, as thoſe for marriages, chriſtnings, churching 
of women, and butials. Deg. p. 2. c. 23. 

Thoſe offerings which were free x voluntary are 
how vaniſhed, and are not comprehended within tlie 
aforeſaid ſtatute; but thoſe that were cuſtomary and 
certain, as for communicants, marriages; ehriſtnings, 
churching of women, and burials, are confirmed to the 
pariſh priefts, vicars, and curates'of the pariſhes where 
the parties live that ought to pay the fame. Dig. p. 2. 
e. 23. 5 

Farticularly, at the burial of the dead, it was a 
cuſtom for the ſurviving friends, to offer Iiberally at 
the altar, for the pious uſe of the prieſt, and the 5 
Tin: 34 : ELtate 
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Offerings. 


eſtate of the ſoul of the deceaſed. Xen. Par. Ant, 
lf. 

1 from hence the euſtom | ſtil} continueth in many 
* of eh alms to the poor on the like oc- 


Theſe obletior were = 2 4 due to the fon of 
the pariſh, that officiated at the > the pary 
pel that had parochial rites ; but if they were paid to 
other chapels that had not any parochial rites, the chap- 
lains thereof were accountable for the ſame to the parſon 
of the mother church. Ged. 427. . 

By the ftatute of circumſpeRe agatis, 13 Ed. 1. If 2 
Parſon demand of his par iſpioners oblations due and acc Ry 
ſuch demand ſhall be made in the ſpiritual court; in which 2 
the ſpiritual Judge ſhall have power to take e notwit 
landing the king's prohibition, 

But Sir Simon Degge conctiveth, that an action alſo 
may be formed upon the ſtatute at the common Jaw, 


Deg. p. 2. c. 23. 
However, 18 is certain, that by the ſmall tithe act of 


the 7 & 8 V. c. 6, offerings, oblations, and obventions 


may be recovered before the juſtices of the peace. 


"E 


Otficial. 


0 FFICIAL principal is an officer, whoſe office is 


uſually annexed to that of Chancellor; and is therefore 


treated of under that title. 

There is alſo an official to the archdeacon; unto whom 
he ſtandeth in the like relation, as the chancellor doth 
to the biſhop. 


Old Style: See Ralendar. 
Option, See Biſhops. 
Oratory. See Chapel. 


c $ Oꝛdlinal. 
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DPDhꝛudinal. 
RDINAL, erdinale, was that book which ordered 
the manner of performing divine ſervice: and 
ſeemeth to be the ſame which was called the pie or por- 
fuis, and ſometimes portiforium. Lind. 251. 


Oddinary. 
\RDINARY, ordinarius (which is a word we 
have received from the civil law), is he who hath 
the proper and regular — as of courſe and of 
common right; in oppolition to perſons who are extraordi- 
narily appointed. Swinb, 380. | | 
In ſome acts of parliament we find the biſhop to be 
called ordinary, and ſo he is taken at the common law, 
as having ordinary juriſdiction in cauſes eccleſiaſtical ; al- 
beit in a more general acceptation, the word ordinary 
ſignifieth any judge authorized to take cognizance of 
cauſes in his own proper right, as he is a magiſtrate, 
and not by way of deputation or delegation. God. 23. 


1 ** 


Oꝛ dination. 
. Of the order of prieſts and deacons in the 


church. £47 
II. Of the form of erdaining prieſts and deacons, 
annexed to the book of common prayer. 
III. Of the time and place for ordination. 
IV. Of the qualification and examination of perſons 
to be ordained. | 
V. Of oaths and ſubſcriptions previous to the or- 
dination. 
VI.. Form and manner of ordaining deacons. 


VII. Form 


Oꝛdination. 23 
VII. Form and manner of ordaining pricfts.. 


VIII. Fees for ordination. 
IX. Simoniacal promotion to orders. 
X. General office of deacons. 
XI. General office of prieſts. 
XII. Exbibiting letters of orders. * 
XIII. Archbiſhop Wake's directions to the biſhops 
EE his province, in relation to orders. 


I. Of the order of prieſts and deacons in the church. 


2 HE word prigſt is nearly the ſame in all the Origin of the 
I chriſtian languages: the Saxon is pregſt, the Ger- ee . 
man priſter, the Belgic prigſler, the Swediſh preſt, the * 
Gallic, preftre, the Italian prete, the Spaniſh preſte; all 
evidently enough taken from the Greek Tgofvriga, Fun, 
Etym, Sed. : (4 k x bf 

- like-manner, the word deacon, with little variation, 
runneth through all the ſame languages; deduced from 
the Greek axon. « id. | 

2. Art. 35. Orders are not to be accounted for a ſa- Orders not a ſa- 
crament of the goſpel ; as not having the like nature ment. 
vf facraments with baptiſm and the Tords ſupper; for 
that * have not any viſible ſign or ceremony ordained 
—— W 
| 5 It is evident unto all men diligently reading the holy Antiquity of 
Scripture and ancient authors, that from the apoſtles time there 3 
have been theſe orders of miniſters in Chriſt's church ; biſhops, church. 
prigſis and deacons. Which offices were evermore had in ſuch 
Teverend eſtimation, that no man might preſume to execute 
any of them, except he were firſt called, tried and examined, 
and known to have ſuch qualities as are requiſite for the 
ſame; and alſo by publick prayer with impoſition f hanas, 
were approved and admitted thereunto by lawful authority. 
Preface to the forms of conſecration and ordination, 


Biſhops, prieſts, and deacons] Beſides theſe, the church 
of Rome hath five others ;-viz. {ubdeacons, acelyths, exor- 
ciſts, readers, and oftiaries. 1. The ſubdeacon, is he who 
delivereth the veſlels to the deacon, and aſſiſteth him in 
the adminiſtration of the ſacrament of the lord's ſupper. 
2, The acolyth, is he who bears the lighted candle whilſt . 
the goſpel is in reading, or whilit the prieſt conſecrateth 
the hoſt, 3. OY is he who adjureth evil ſpirits 
52 þ 4 in 


Oꝛdina tion. 
in the name of almighty god to go out of perſons troubled 
therewith. 4. The reader, is he who readeth in the 
church of god, being alſo ordained to this, that he may 
| preach the word of god to the people. 5. The gftery, 
is he who keepeth the doors of the church, and tolleth 
the bell. Theſe, tho' ſome of them ancient, were human 
inſtitutions, and ſuch as come not under the limitation 
which immediately precedes, [from the apoſtles time] ; for 
which reaſon, and becauſe they were evidently inftituted 
for convenience only, and were not immediately concern- 
ed in the ſacred offices of the church, they were laid aſide 
by our firſt reformers. Gib. gg. 


That no man might preſume to execute n K. them] And to 
this purpoſe, the rule laid down in canon law is, 
that if any perſon, not being ordained, ſhall baptize, 
or exerciſe any divine office, he mall for his raſhneſs 
| || de caſt out of the church, and never be ordained. Gib/, 
14 138. . . 

| Except he were firſt called] Accordingly in the ſeveral 
| | offices, the perſon to be admitted is firſt examined by the 
archbiſhop or biſhop, whether he thinks or is perſuaded 
that he is truly called thereunto, according to the will 
of Chriſt, and the due order of this realm. | 


Tried, examined, and known) By the office of ordination, 
when the arcdeacon or his deputy preſenteth unto the bi- 
ſhop the perſons to be ordained, the biſhop ſays, Take 
< heed that the perſons whom you preſent unto us, be 
apt and meet for their learning and godly converſatio 
to exerciſe their miniſtry duly to the DE of woc 
and the edifying of his church“. To which he an- 
ſwereth, “J have enquired of them, and alſo examined 
de them, and think them ſo to be.“ | 


. Inpoſti of hands] This was always 2 diftintion 
between the three ſuperior, and the five foremention- 


ed inferior orders; that the firſt were given by impo- 
fition of hands, and the ſecond were not. Gb. 9. 


II. Of the form of ordaining prieſis and deacens, an- 
| nexed to the book of common prayer, 


- Form eflabliſked 1. In the liturgy eſtabliſhed in the ſecond year of king 
in the Ed, 6, Edward the ſixth, there was alſo a form of conſecrating 
and ordaining of biſhops, prieſts, and deacons ; not much 

differing from the preſent form. 


2. After- 


Oꝛdination 3 


2. After ward, by the 3 & 4 La. 6. e. 10. it Was All other forms 
enacted, that a/ bed, heretofore for ſervice of the *boliſhed. 
£byrch, other than 1 a bo be, the king's 

ſhall be 4 1. 1. 

— 2 c. J. it is thus enacted : Form annexed 
The kane, with the gent of the lards and commons in parlia- to the book of 
ment, hath annexed the bon of common prayer to this preſent — 4a 
Aalute; adding iſo a form and mainer of making and conſe- 
crating of archbiſhops biſhops prigſis and deacons, to be of like 
force and authority as the book of common prayer. 5 & 6 
. 8 El. c. 1. 

And by Art. 36. The book of conſecration of arch- Eſtablimed by 
biſhops and biſhops 5 ordering of prieſts and deacons, we 3/ articles. 
lately ſet forth in the time of Edward the ſixth, and con- 
firmed at the lame time by authority of parliament, doth 
contain all things neceſſary to ſuch conſecration and or- 
dering ; neither hath it any thing, that of it ſelf is ſuper- 
ſtitious and ungodly. And therefore whoſoever are con- 
ſecrated or ordered tier to the rites of that book, 
ſince the ſecond year of. the forenamed king Edward 
unto this time, or _— ſhall be confecrated or or- 
dered according to the ſame rites ; we decree all ſuch 
— ouch rightly, orderly, and lawfully conſecrated and 


5. And by Can. 8. Whoſoever ſhall affirm or teach, By canon, 
that the form and manner of making and conſecrating 
biſhops prieſts and deacons, containeth any thing that js 
repugnant to the word of god; or that they who are 
made — prieſts or deacons in that form, are not 
lawfully made, nor ought to be accounted either by 
themſelyes or others to be truly either biſhops prieſts 
or deacons, until they haye ſome other calling to thoſe 
divine offices ; let him be excommunicated ipſo facto, not 
to be reſtored, until he repent, and publickly revoke ſuch 
his wicked errors, 

6. And by the act of uniformity of the 13 & 14 C. 2. 3 
6. 4. it is enacted as followeth: All miniſters in every liament. 
Place of preblick nogr hip ſball be bound to uſe the morning and 
evening prayer, adminiſtration of the ſacraments, and all other 
the publick and common prayer, in ſuch order and form as is 
mentioned in the book annexed to this preſent act, and intitled, 

The book of common prayer and adminiſtration of the 

ſacraments, and other rites and ceremonies of the church 

of England; together with the pſalter or pſalms of Da- 

vid, pointed as they are to be ſung or ſaid in —_— 
4 | 
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Time. 


Place. 


Oꝛdination. 


and the form or manner of making ordaining and conſe- 


crating of biſhops prieſts and deacons. ſ. 2. 

And all ſubſcriptions to be made to the thirty nine articles 
ſhall be conſtrued to extend (touching the ſaid thirty ſixth article 
above recited) to the book containing the form and manner of 
making ordaining and conſecrating of biſhops prigſts and dia- 
cons in this act mentioned, as the ſame did heretofore extend 
unto the book” ſet forth in the time 0 ow. Edwar the ſixth, 


. 30, 31. 


III. Of the time and place for ordination. 


K. By Can. 31. Foraſmuch as the ancient fathers of 
the church, led by example of the apoſtles, appointed 
prayers and faſts to be uſed at the ſolemn ordering of mi- 
niſters; and to that purpoſe allotted certain times, in 


which only ſacred orders might be given or conferred: 

we, following their holy and religious example, do con- 
ſtitute and decree, that no deacons or miniſters be made 
-and ordained, but only upon the ſundays immediately fol- 


lowing jejunia quatuor temporum, commonly called em- 
ber-weeks, appointed in ancient time for prayer and 


faſting (purpotely for this cauſe at the firſt inſtitu- 


tion), and fo continued at this - in the church of 


England. 


And by the preface to the auen of ee and or- 
dination, it is preſcribed, that the biſhop may at the times 
appointed in the canon, or elſe upon urgent occaſion on 
ſome other ſunday or holiday in the 27 of the church, 
admit deacons and priefts. 

But this might not be done, at * times than ĩs di- 
rected by the canon, at the ſole diſcretion of the biſhop ; 
but he was to have the archbiſhop's diſpenſation or licence, 


as the practice was: and this was underſtood to be a 
ſpecial prerogative of the ſee of Rome in the times of po- 
pery. But as the rubrick made in the time of king Ed- 


ward the ſixth, and continued in the laſt reviſal of the 


common prayer, ſeems to leave it to the judgment of the 


"biſhop, without any direction to have recourſe to the arch- 


biſhop; it may be a — whether ſuch diſpenſation 
be now neceſſary. Gi. 13 


2. And this to be pk in the cathedral, or pariſh 
church where the biſhop reſideth. Can. 31. 

So that the biſhop's juriſdiction as to conferring of or- 
ders is not confined to one certain place, but he may or- 
dain at the pariſh church where he ſhall reſide; and the 


7 Iriſh 
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Oꝛdination. 


Triſh biſhops do ſometimes ordain in England: but, regu- 
larly, leave ought to be obtained of the biſhop, within 
whoſe dioceſe the ordination is performed. Johnſ. 34. 

. And this is agreeable. to the rule of the ancient can- 
non law; which direQeth, that a biſhop ſhall not ordain 
within the dioceſe of another, without the licence of ſuch 
other biſhop. Gi. 139. 


IV. Of the qualification and examination of perſons to 
be ordained. R's 


1. By Can. 34. No biſhop ſhall admit any perſon into Agr. 


facred orders, except he, deſiring to be a deacon, is three 
and twenty years old; and to be a priz/, four and twenty 
years compleat. "I | 

And by the preface to the form of 'ordination : None- 
ſhall be admitted a deacon, except he be twenty three 
years of age, wnleſs he have a faculty; and every man which 
is to be admitted a prieſt, ſnall be full four and twenty 


years old. | 
Unleſs he have a faculty] So that a faculty or diſpenſa- 


tion is allowed, for perſons of extraordinary abilities, to 


be admitted deacon ſooner. Gibſ. 145. i 
Which faculty (as it ſeemeth) muſt be obtained from 
the archbiſhop of Canterbury. | 1 
And by the ſtatute of the 13 El. c. 12. Nene ſpall be 
made miniſter, being under the age of four and twenty 
years. 


the equivocal ſignification of the word miniſter, both in 


| bas | 
our ſtatutes, canons, and rubrick in the book of common 


prayer. Oftentimes it is made to expreſs the perſon offi- 
clating in general, whether prieſt or deacon: at other 


times it denoteth the prieft alone, as contra-diftinguiſhed 


from the deacon ; as particularly here in this ſtatute, and 
in Can. 31. aforegoing. And in ſuch caſes, the determi- 
nation thereof can only be aſcertained from the connexion' 
and circumſtances, | | 


E. 1 Fac. 2. Roberts and Pain. A perſon being pre- 


ſented: to the pariſh church of Chriſt-church in Briſtol, 


was libelled againſt, becauſe he was not twenty three- 


years of age when made deacon, nor twenty four when 


made prieſt, A prohibition was prayed, upon this ſug-' 
geſtion, that if the matter was true, a temporal loſs, to 


i $4 & wit, 


And in this caſe there is no diſpenſation. Gib 146. 
Note, here it may be proper to obſerve once for all, 
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| 
| 


wit, deprivation, would follows and 4 therefore it was 
triable in the temporal court: But it was denied, becauſe 
ſo it is alſo in the caſe af drunkenneſs and other vices, 
which are uſually puniſhed in the eccleſiaſtical . 
tho' temporal loſs may enſue. 3 Mod. 67, | 

2. Otho. Seeing it is dangerous to ordain without 
a certain and true title; we do eftablifſh,' that before the 
conferring of orders by the biſhop, a * ſearch and 
enquiry be made thereof. Ath. 16. | 
Can. 33. It hath been long fince provided, by many "decrees 

of the ancient fathers, that none ſhould be admitted either dea- 
cen ar prigi, who had not fit ſome certain place where he 
might we bis fundtion ; According to which examples we ds 
ordaing that henceforth no perſon ſhall be gdmitted into focred 
orders, except (1) he ſhall at that time exhibit to the biſhop, 
of whem he defareth impoſition of bands, a preſextation of ty 4 
to ſome eccle/taftical prefarment then veid in the ; & (2) 
ſhall bring ta the ſaid biſbep a true aud andaubled cartiſicate, 
that either he is provided of ſome church within the ſaid die 
where he may attend the cure of fouls, or ( 3)of ſome minuſter's 
place vacant either in the cathedral church of that diocgſe or in 
fome other collegiate church thertin 4% ſituate, where he may 
execute bis miniſtry ; or (4) that he is a Lanes, or in right 
as a fellow, or (50 5 conduft or chaplain in ſome col- 
lege in Cambridge or Oft 545 or (6) except he be a maſter of 
arts of five years eas, that liverh of his own charge in ei- 
ther of the — or 071 except by the biſhop himſelf that 
doth ordain him minifter, he be ſhortly after to bz admitted ei- 
ther to ſame benefice or curateſhip then void. And if any - . 

Pall admit any perſon into the mini var 2 none 

theſe titles, as is ge; then he and 3 
him with all things neceſſary, till he do pr im to ſome * 
clefiaftical living: And if the ſaid biſbep abr: refuſe 15 to do 
he Pall be ſuſpended by the Err rf ed 5 ano. 


Her K from giving of orders by the Thee of of a year. 


perſon, c.] By this branch of the canon, which 

is Be — and excluſive, one ſort of title that was here» 
tofore very common, is in great meaſure taken away, viz. 
the title of his patrimony, which we meet with very fre- 
quently among the acts of ordination in our eccleſiaſtical 
records; and not only fo, but the title of a penſion or al- 
lowance in money, which is frequently ſpecified ; and 
ſometimes the title of a particular perſan (of known abi- 
lities and there named) without any ſuch ſpecification of 
an annual ſum. And at ſuch titles, after the 1 
9 
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ſum, or the like, is often added in the acts of ordination 
(eſpecially when it was ſmall) that the party therewith 
acknowledged himſelf content; which declaration ſo made 
and entred, was underſtood to be a diſcharge of the bi- 
ſhop ordaining, from any obligation to provide for him. 
Gib/. 140. | A e 

Ir the cathedral church] This is only an affirmance of 
what was the law of the church before; the title of vicar 
choral frequently entred as a canonical title, in the 
acts of ordination. Gil. 140. 


Or that he is 4 fellow) This alſo, as to fellows of col- 
leges, appears to have been all along the law of the church 
of England, by the frequent entries of that title, as re- 
ceived. and admitted in the acts of ordination, Gib. 
140. 


Chaplain in ſome college] This ſeems to be a title found- 
ed on this canon, from the ſilence of the ancient books 
relating thereunto. Gib/. 140. | 


Maſter of arts of five years landing] This alſo ſeems to 
be a 2 da tabs by the canon. Gihſ. 140. 


Shall keep and maintain him} This was injoined by a 
canon of the third council of Lateran ; which canon was 
taken into the body of laws made in a council held at 
London, in the year 1200, And in the time of arch- 
biſhop Winchelſey, there is in the regiſter an order 
from the archbiſhop to one of his comprovincial biſhops, 
to provide one of a benefice, whom he had ordained 
without title; and a citation of the executors of a bi- 
ſhop deceaſed, to oblige them to provide for one, whom 
the biſhop had ſo ordained; · and __ is an * 1 
biſhop, to oblige a clergyman, who given a title o 
4 certain hots ruth . it till the clerk ſhould be 
provided for; and a citation to Merton college, to ſhew 
cauſe, why they ſhould not be obliged to maintain one, 
to whom they had given a title at his ordination. In like 
manner, the obſervation of this canon made in the year 
1603 (or rather of the common law of the church of 
which this canon is only an affirmance) was ſpecially 
inforced upon the biſhops by king Charles the firſt and 


archbiſhop Laud, upon this pain or penalty of maintain- 


ing the perſon, if they ſhould ordain any without ſuch 
title, And in ancient times, the names of the perſons 
who granted the titles were entred in the a of ordint- 

tion, 
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tion, as ſtanding engaged; as a teſtimony againſt the 
perſon intitling, in caſe the clerk (ordained upon ſuch 
title) ſhould at any time want convenient maintenance, 
Gibſ. 141. tra, gh eee 

And whereas the laws of the church in this particular 
might be eluded, by a promiſe on the part of the perſon 
ordained, not to inſift upon ſuch maintenance ; we find 


that caſe conſidered in the ancient Gloſs, and there it 
ſeems to be determined, that the ſame being a publick 


right cannot be releaſed, And before that, it had been 
made part of the body of the canon law, that perſons 


having made ſuch-. promiſe, unleſs compaſſionately dif- - 


penſed withal, ought not to be admitted to a higher 
order, nor to miniſter in the order already taken. id. 

In caſe of letters dimiſſery, the rule of the canon law 
is, that the biſhop whoſe buſineſs it was to ſee that there 
was a good title, ſhall be liable to the penalty for a per- 
ſon ordained without ſufficient title, altho* another biſhop 
ordained ſuch perſon. id. 66 

3. By a conſtitution of Otho, it is thus enjoined : See- 
ing it is dangerous to ordain perſons unworthy, void of 


underſtanding, illegitimate, irregular, and illiterate; we 


do decree, that before the conferring of orders by the 
biſhop, ſtrict ſearch and inquiry be made of all theſe 
things. Athon 16. L 

And by a conſtitution of archbiſhop Reynolds; no ſimo- 
niac, homicide, perſon excommunicate, uſurer, ſacrile- 


Lious perſon, incendiary, or falſifier, nor any other ha- 


the like ſin by the ſacrament of penance: 


ving canonical impediment, ſhall be admitted into holy or- 
ders. Lind. 33. 15 153 A 


Canonical impediment] As; ſuppoſe, of bigamy ; or any 


other which proceeds rather from defect than crime. id. 


And by ſeveral conſtitutions of Edmund archbiſhop, the 
following impediments and offences are declared to be 
cauſes of ſuſpenſion from orders received, and conſequent! 
ſo far forth are objections hkewiſe, if known befor 
againſt being ordained at all; viz. 3 


They who are born- of nat lawful matrimony, - and 


have been ordained without diſpenſation ; ſhall be ſuf- 
. pended: from the execution of their office, till they ob- 
tain a diſpenſation: NAA! . 1 IF 

They who have taken holy orders, in the conſcience of 
any mortal fin, or for temporal gain only; ſhall not exe- ' 
cute their office, till they ſhalt have beemexpiated. ſtom 


Again; 


Ordination. 

Again; all who appear to have contracted irregularity 
in the taking of orders, or before or after, unleſs diſpen- 
ſed withal by thoſe who have power to diſpenſe with the 
ſame; ſhall be ſuſpended from the execution of their 
office, until they ſhall have lawful diſpenſations: By ir- 
regulars as to the premiſſes, we underſtand homicides, 
advocates in cauſes of blood, ſimoniſts, makers of ſimo- 
niacal contracts; and who being infected with the con- 
tagion, have knowingly taken orders from hereticks, 
ſchiſmaticks, or perſons excommunicated by name. 

Alſo bigamiſts, huſbands of lewd women, violaters of 
virgins conſecrated to god, perſons excommunicate, and 


perſons having taken orders ſurreptitiouſſy, ſorcerers, 


burners of churches, and if there be any other of the like 
kind. | 

And he who did examine the parties, was to inquire 
into all theſe particulars. Lind. 26. 

But this is not now required; but all the ſame, ſo far 
as they concern a man's capacity, learning, piety, and 
virtue, are included in the following directions in the pre- 
face to the form of ordaining deacons, which is in ſome 
degree an inlargement of the foregoing reſtrictions : viz. 


_ The biſhop knowing, either by himſelf, or by ſufficient 


teſtimony, any perſon to be a man of virtuous converſa- 
tion, and without crime; and after examination and trial, 
finding him learned in the latin tongue, and ſufficiently 
inſtructed in holy ſeripture, may admit him a deacon. 
And by Can. 34. the direction is this: No biſhop ſhall 
admit any perſon into ſacred orders, except he hath taken 
ſome degree of ſchool in either of the two univerſities ; or 
at the leaſt, except he be able to yield an account of his 
faith in latin according to the thirty nine articles. 
And with reſpect unto pr:z/#'s orders in particular, it is 
thus directed by the ſtatute of the 13 El. c. 12. None fball 
be made miniſter, unleſs it appear to the biſbop that he is of 
honeft- life, and profeſſeth the doctrine expreſſed in the thirty 
nine articles; nor unleſs he be able to anſwer, and render to 
the ordinary an. account of his faith in latin, according to the 
ſaid articles, or have ſpecial gift or ability to be a preacher, 
So that if theſe requiſites be obſerved, thoſe others are 
not now required, further than they fall in with theſe, 
And the ordinary way by which all this muſt appear to 
the biſhop; muſt be by a written teſtimonial; concerning 
which it is directed by Can. 34. aforeſaid, with reſpect 
both. unto deacon's and prieſt's orders, that no biſhop ſhall 
admit any perſon into ſacred orders, except he ſhall then 
Rs © | exhibit 


31 


42 


Examination. 


Oꝛdina tion. 
exhibit letters ieſtimonial of bis — Efe and conver ſation, un- 
der the ſeal of ſome collegr of Cambridge or Oxford, where 
before he remained, or of three or four grave miniſters,” toge- 
ther with the ſubſcription and teſtimony of other cvedible por. 
fons,, who have known his life aud behaviout for ie ſpate of 
three years next before, OS. 
And with reſpect unte priz/f's orders in particular, it is 
enacted by the aforeſaid' ſtatute of the 13 El. c. 12. that 
none ſhall be made miniſter, unleſt he firſt bring io the' biſhop 
of that dioceſe, from men known 10 the biſhop to be of ſound 
religion, a tęſtimonial both of his hansft life, and of hrs pro- 
feſſmg the doctrine expreſſed in the thirty nine articles. 
Some of the canoris abroad do further require, that 
proclamation be thrice made in the pariſh chureh where 
the perſon who offereth himſelf to be ordained inhabiteth, 
in order to know the impediments if any be; which the 
miniſter of ſuch pariftv is to certify to the biſhop'or his 
official: Particularly, the'coutit} of Trent requires this, 


and that it be done by the command of the biſhop, upon 


ſignification made to him, a month befbre; of the name of 
the perſon who deſires to be ordained: Not unlike to 
which is this clauſe in the artieles of queen Elizabeth 
publiſhed in the year 1564, Viz, * againſt the dhy of 
giving orders appointed, the biſhop- Nil: glve opett 
« monitions to all men, to except againſt ſuch as they 
« know, not to be worthy, either for fe of converſa- 
46 tion.” Gibſ. 147. | | 
Agreeable unto which are -z*rchbiſhogi- Jake's directions 
to the biſhops of his province in- the yeaf x516,. ſubjoin- 
ed at the end of this title, which althe? they have not the 
authority of a law propet!ly ſo called, yet ſince it is ſaid 
to be diſcretionary in the biſhop whom he will admit to 
the order of prieſt or deacon, and that he is not obliged 
to give any reaſon for his refuſal ({'r Still. 338. Jon 
46. Mood b. 1. c. 3.) this implieth, that he may inſiſt 


upon what previous terms of qualification he ſhall think 


proper, conſiſtent with law and right. And by the ſta- 
tute, rubrick, and canon aforegoing, he is not required, 
but permitted only, to admit perſons: ſo and ſo qualified; 
and prohibited to admit any without, but not injoined to 
admit any perſons altho they have ſuch and ſuch qualifica- 


tions. 


4. By Can. 35. The biſhop, before he admit any per- 
ſon to holy orders, ſhall diligently examine him, in the 
preſence of thoſe miniſters that ſhall aſſiſt him at the im- 
poſition of hands; and if the biſhop have any lawful im- 

85 | pediment, 
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pediment, he ſhall cauſe the ſaid miniſters carefully to 
examine 79 ſuch perſon ſo to be ordered. And if any 


biſhop or ſuffragan ſhall admit any to ſacred orders who is 
not ſo —.——. and qualified as before we have ordained 


[viz. in Can, 34]; the archbiſhop of his province having 


notice thereof, and being aſſiſted therein by one biſhop, 

ſhall ſuſpend the ſaid biſhop or ſuffragan ſo offending, 

from making either deacons or prieſts for the ſpace of two 
ears. 0 | 

Of common right, this examination pertaineth to the 
archdeacon, faith Zizdweod; and fo ſaith the canon law, 
in which this is laid down, as one branch of the archidia- 
conal office. Which thing is alſo ſuppoſed in our own 
form of ordination, both of prieſts and deacons, where the 
archdeacon's office is to preſent the perſons that are apt 
and meet. Gib/. 147. 

And for the regular method of examination, we are 
referred by Lindwood, to the canon upon that head, in- 
ſerted in the body of the canon law; viz. When the bi- 
ſhop intends to hold an ordination, all who are deſirous 
to be admitted into the miniſtry, are to appear on the 
fourth day before the ordination ; and then the biſhop 
ſhall appoint ſome of the prieſts attending him, and others 
ſkilled in the divine law, and exerciſed in the eccleſiaſtical 
ſanctions, who ſhall diligently examine the life, age, and 
title of the perſons to be ordained ; at what place they 
had their education ; whether they be well learned ; whe- 
ther they be inſtructed in the law of god. And they ſhall 
be diligently examined for three days ſucceſſively; and ſq 


on the ſaturday, they who are approved, ſhall be preſent- 
ed to the biſhop. Gay, 147. 


5. By a conſtitution of archbiſhop Reynolds : Perſons Letters dimiſſory 


of religion ſhall not be ordained. by any but their own bi- 
ſhop, without letters dimiſſory of the ſaid biſhop; or, in 
his abſence, of his vicar general. Lind. 32. 1.53 

And by Can. 34. No biſhop ſhall henceforth admit any 
perſon into ſacred orders, which is not of his own dioceſe, 
except he be either of one of the univerſities of this realm, 
or except he ſhall bring letters dimiſſory from the biſhop 
of whoſe dioceſe he is. 15 ö 


Of one of the univerſities] That is, a member of ſome 
college, ſo as that he may be ordained ad titulum collegit 


Grey. 45. OT 
In the ancient acts of ordination, the fellows of New- 
college; St. Mary Winton, and King's college in Cam- 
bridge, are mentioned, as poſſeſſed of a ſpecial privilege 
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from the pope, to be ordained by what biſhops they 
pleaſed; and they are ſaid to be een ton, in vir- 


tue of that privilege, and without letters dĩimiſſory. But 


it doth not appear by our books, that this was then that 
general right of all colleges in the two univerſities, to 
which they are intitled by virtue of this canon. Grb/. 142. 
And by a conſtitution of Richard W/etherſhed, archbi- 
ſhop of Canterbury ; A biſhop ordaining one of another 
dioceſe, without ſpecial licence of the biſhop of that dio- 
ceſe, ſhall be ſuſpended from the conferring of that order 
to which he ſhall ordain any ſuch perſon, until he ſhall 
have made a proper ſatisfaction. Lind. 32. 3 

And by Can. 35. If any biſhop or ſuffragan ſhall admit 
any to ſacred orders, who is not ſo qualified as before 


we have ordained ; the archbiſhop of his province, having 


notice thereof, and being aſſiſted therein by one biſhop, 
ſhall ſuſpend the ſaid biſhop or ſuffragan ſo offending, 
from making either deacons or prieſts, for the ſpace of 
two years: (and by the ancient canon law, from grant- 


ing letters dimiſſory to the perſons of his dioceſe who ar 


to be ordained. Gib. 143.) | | 
And they who ſhall be promoted to holy orders, by 
other than their own biſhop, without licence of their own 
biſhop, ſhall be ſuſpended from the exerciſe of ſuch order, 
until they ſhall obtain a diſpenſation. Edm. Lindw. 26. 
But a diſpenſation in ſuch caſe by their own biſhop ſhall 
be ſufficient, who may ratify ſuch ordination. Lindw. 26. 
And in our eccleſiaſtical records, we find ſeveral per- 
ſons diſpenſed with, in form, for obtaining orders with- 
out ſuch letters, as a great irregularity ; which was look- 
ed upon as needful for the ratification -of the order, re- 


ceived. Gibſ. 142. 


The archbiſbop, as metropolitan, may not grant letters 
dimiſſory; but this is to be underſtood with an exception 
to the time of his metropolitical viſitation of any dioceſes, 
during which he may both grant letters dimiſſory, and 
ordain the clergy of the dioceſe viſited. Gib/. 143. | 
So neither the archdeacon, nor official, may grant letters 
dimiſſory. Concerning the archdeacon, the canon law is 
expreſs: And as to the officza/s, they are excluded by the 
ſame conſtitution that excludes the religious; and the 


ancient gloſs, ſpeaking. of officials, ſays, Altho' it cannot 


be denied that they have ordinary juriſdiction, yet recourſe 
is not to be had to them in every thing, — for they cannot 
grant letters commendatory for orders. Gibſ. 143. 
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During the vacancy of any ſee; the right of —— 
letters dimiſſory within that ſee, reſts in che guardian of 
the ſpiritualties; and, in conſequenee, the right of or- 
daining alſo, where ſuch A is of the epiſcopal or- 
der. Gibſ. 143. 

A biſhop being in parts remote; ; he who is ſpecially 
conſtituted vicar general for that time, hath power to 
grant letters dimiffory; ; and the reaſon is, becauſe during 
that time the whole epiſcopal juriſdiction is veſted in him: 
as it is alſo in perſons who enjoy juriſdictions entirely ex- 
empt from the biſhop, and who therefore may likewiſe 
grant them. Gibſ. 143. 

The perſons io whom letters dimiſſory may be granted 
by any biſhop, are either ſuch who were born in the dio- 
ceſe, or are promoted in it, or are reſident in it. This 
appears from Lindwood, in his commentary upon the fore- 
going conſtitution of archbiſhop Reynolds ; whoſe obſerva- 
tion is taken from the body of the canon law. But altho' 


this is laid down disjunctively, ſo as letters dimiſſory 


granted in any of the three caſes will be good; yet it ap- 
pears in practice, that heretoſore they were judged to come 
more properly from the biſhop in whoſe dioceſe he was 
promoted, or in which his title lay. And the reaſon was, 
becauſe the biſhop in whoſe dioceſe the perſon was born, 
or had long dwelt, is preſumed to have the beſt opportu- 


nity of knowing the converſation of the perſon to be or- 


dained. Grbſ. 143. 

The fitneſs of the perſons to be ordained (a8 to life, 
learning, title, and the like) ought to appear, before the 
granting of letters dimiſſory, This is ſuppoſed (as to con- 
verſation at leaſt) in what hath been ſaid before; and as 
to the title,” it was not only inquired into by the biſhop 
978 the letters, but frequently remained with him; 
of which ny notice was taken in the body of ſuch let- 
ters. And the biſhop who grants the letters dimiſſory is 
to make this inquiry, and not the biſhop to whom ſuch 
letters are tranſmitted; for he is to preſume that the per- 
ſons recommended to him are fit and ſufficient. wo 144. 

Letters dimiſſory may be granted at once to all orders, 
and directed to any catholick biſhop at lar arge. And this 
hath been the practice in the church of England, both 


before and ſince the reformation ; as appears by innume- 
rable inftances, in the acts of Grdiniation,;! of literæ dimiſſo- 
riæ ad omnes; and by the forms of the letters dimiſſo 
(whether ad ones or not) which are directed in that ge- 
neral ſtyle. But other churches, to prevent the inconve- 
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niences of this practice (efpecially where ſuch letters are 
granted without previous e have r 
forbid them both. -G1b/, 144 


v. Of « . and ſubſcription previous to the ordination. 


I. By the 1 El. c. 1. and 1 W. c. 8. Every perſon ta- 
king + = oc before he ſhall receive or take any ſuch orders, ſhall 
take the pathy of allegiance gue amg. before the ordixary 
or commi 

2. And by the 13 El. c. 12. Aw Ani be admitted to 
the order of deacon, or miniſtry ; unleſs he ſhall fir/t fubſeribe 
to the thirty nine articles, 1. 5. 

3- And by Can, 36. No perſon ſhall be received into 
the miniſtry, except he ſhall firſt ſubſcribe tothe articles 
following: 

(1) That the king $ majeſty, under is the only 
ſupreme governor of this realm, and of all other his high- 
neſs's dominions and countries, as well in all ſpiritual or 
eccleſiaſtical things or cauſes, as temporal; and that no 
foreign prince, perſon, prelate, ſtate, or potentate hath, 
or ought to have any juriſdiction, power, ſuperiarity, 
preheminence or authority, eccleſiaſtical or ſpiritual, with- 
in his majeſty's ſaid realms, dominions,, and countries. 

(2) That the book of common prayer, and of / order- 
ing of biſhops, prieſts, and ang, containeth in it 
nothing contrary to the word of god, and that it may 
lawfully be uſed, and that he himſelf oval uſe the form in 
_ the. ſaid book preſcribed in publick prayer, and admini- 
ſtration of the ſacraments, and none other. 

(3) That he alloweth the book of articles of religion 
agreed upon by the archbiſhops and biſhops of — pro- 
vinces, and the whole clergy, in the convocation holden 
at London, in the year of our lord god one thouſand five 
hundred ſixty and two; and that he acknowledgeth all 
1 — the articles therein contained, being in number 

thirty, beſides the ratification, to yo agrecable 
the word of 

Which ſubſcription, as it ſeemeth by the ſame and the. 
following canon, mult be before the biſhop himſelf. _ 
And for the avoiding of all ambiguities, ſuch perſon 

| ſhall ſubſcribe in this form and order of words, ſetting 

down. both his chriſtian and firname, viz. I N. N. do 
* yillingly and ex animo ſubſcribe to theſe three articles, 
<< above mentioned, and to all thingy chat are contained 
< in * Can. 36. * 
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And if any biſhop ſhall ordain any, except he ſhall 
firſt have ſo ſubſcribed ; he ſhall be ſuſpended from gi- 
ving of orders for the ſpace of twelve months. Can. 36. 


VI. Form and manner of ordaining deacons. 


1. The ordination (as well of deacons as of miniſters) 
ſhall be performed in the time of divine ſervice, in the pre- 
ſence not only of the archdeacon, but of the dean and 
two prebendaries at the leaſt, or \s they ſhall happen by 
any lawful cauſe to be let or hindred) in the preſence of 
four other grave perſons, being maſters of arts at the 
leaſt, and allowed for publick preachers. Can. 31. 

And by the ſtatute of the 21 H. 8. c. 13. for plurali- 
ties; it is alledged as one reaſon why a biſhop may re- 
tain fix chaplains, becauſe he muſt occupy ſix chaplains 
at the giving of orders, /. 24. | 

However, in practice, a leſs number than is required 
either by the ſaid ſtatute or by the aforeſaid canon, is 


ſometimes admitted; and this (as it is ſaid) by virtue of 


the rubrick in the office of ordination, which directeth 
that the biſhop with the prigſtt preſent ſhall lay their hands up- 
on the perſons to be ordained; implying, as is ſuppoſed, that 
if there are but two prieſts preſent, it ſufficeth by this 
rubrick, which is eſtabliſhed by the act of parliament of 
the 13 & 14 C. 2. But the words do not ſeem ſo much 
to be reſtrictive of the number before required, as di- 
rectory what that number as by law before required in this 
reſpect ſhall do. | | 

2. And at the time of ordination, the biſhop fhall ſay 
unto the people, Brethren, jf there be any of you, who 
knoweth any impediment, or notable crime, in any of 
theſe perſons prefented to be ordered deacons, for the 
which he ought not to be admitted to that office ; let him 
come forth in the name of god, and ſhew what the crime 
or impediment is. Form of ordination. 

And if any great crime or impediment be objected, 
the biſhop ſhall ſurceaſe from ordering that perſon, un- 
til ſuch time as the party accuſed ſhall be found clear of 
that crime. Id. | 

3- And before the goſpel, the biſhop fitting in his 
chair, ſhall cauſe the faid oaths of allegiance and ſupre- 
macy to be (again) miniſtred unto every of them that are 
to be ordered. Form of ordin. 1 M. c. 8. 

4. Then the biſhop, laying his hands ſeverally upon 
the head of every one of them, humbly kneeling before 


3 him, 
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him, ſhall ſay, Take thou authority to execute the of- 
c fice of a deacon in the church of god committed unto 
« thee; in the name of the father, and of the ſon, and 
cc of the holy ghoſt. Amen.” 

Then ſhall the biſhop deliver to every one of them the 
new teſtament, ſaying, < Take thou authority to read 
« the goſpel in the church of god, and to preach the 
& ſame, if thou be thereto licenſed by the biſhop him- 
« ſelf.” Form of ordin. | 

5. Finally, it muſt be declared unto the deacon, that 
he muſt continue in that office of a deacon the ſpace 
of a whole year (except for reaſonable cauſes it ſhall 
otherwiſe ſeem good unto the biſhop), to the intent 
he may be perfect, and well expert in the things apper- 
taining to the eccleſiaſtical adminiſtration ; in executing 
whereof, if- he be found faithful and diligent, he may be 
admitted by his dioceſan to the order of prieſthood. 
Ferm of ordin. 


VII. Form and manner of ordaining prieſts. 


1. Can. 32. The office of a deacon being a ſtep or de- 
gree to the miniſtry, according to the judgment of the an 
cient fathers and the practice of the primitive church, we 
do ordain and appoint, that hereafter no biſhop ſhall 
make any perſon, of what qualities or gifts ſoever, a 
deacon and a miniſter both together upon one day ; but 
the order in that behalf preſcribed in the book of making 
and conſecrating biſhops prieſts and deacons, be ſtrictly 
obſerved. Not that always every deacon ſhould be kept 
from the miniſtry for a whole year, when the biſhop ſhall 
find good cauſe to the contrary ;, but that there being now 
four times appointed in every year for the ordination of 
deacons and miniſters, there may ever be ſome time of 
trial of their behaviour in the office of deacon, before they 
be admitted to the order of prieſthood. 

2. At the time of ordination, the biſhop ſhall ſay unto 
the people; Good people theſe are they whom we pur- 
poſe, god willing, to receive this day unto the holy of- 
fice of prieſthood : for after due examination, we find not 
to the contrary but that they be lawfully called to their 
ſunction and miniſtry, and that they be perſons meet for 
the ſame. But yet if there be any of you, who knoweth 
any impediment, or notable crime in any of them, for 
the which he ought not to be received into this holy 

* miniſtry, 
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miniſtry, let him come forth in the name of god, and 
ſhew what the crime or impediment is. 

And if any great crime or impediment be objected, the 
biſhop ſhall ſurceaſe from ordering that perſon, until ſuch 
time as the party accuſed ſhall be found clear of that crime. 
Form Llane 

3. Then the biſhop, ſitting in his chair, ſhall miniſter 
to every one of them the caths aforeſaid of allegiance and 
ſupremacy. Id. 1 V. c. 8. | 

4. Then the biſhop, with the pricfts preſent, ſhall lay 
their hands ſeverally upon the head of every one that re- 
ceiveth the order of prieſthood ; the receivers humbly 
kneeling upon their knees, and the biſhop ſaying, . Re- 
<« ceive the holy ghoſt for the office and work of a prieſt 
« in the church of god, now committed unto thee b 
« the impoſition of our hands: Whoſe fins thou dal 
« forgive, they are forgiven; and whoſe ſins thou doſt 
« retain, they are retained. And be thou a faithful 
« diſpenſer of the word of god, and of his holy ſacra- 
« ments: In the name of the father, and of the ſon, and 
« of the holy ghoſt.” | 

Then the biſhop ſhall deliver to every one of them 
kneeling, the bible into his hand, ſaying, © Take thou 
authority to preach the word of god, and to miniſter 
“e the holy ſacraments in the congregation, where thou 
„ ſhalt be lawfully appointed thereunto.” f 


Miih the priefts preſent] By Can. 35. They who aſſiſt 


the biſhop in laying on of hands, ſhall be of the cathe- 
dral church, if they may be conveniently had, or other 
ſufficient preachers of the ſame dioceſe, to the number 
of three at the leaſt. 


* 


VIII. Fees for ordination. 


I. By a conſtitution of archbiſhop Stratford: For any 
letters or orders, the biſhops clerks or ſecretaries ſhall not 
receive above 6d ; and for the ſealing of ſuch letters, or 
to the marſhals of the biſhop's houſe for admittance, to per- 
ters, hoſtiaries, or ſhavers, nothing ſhall be paid: on pain 
of rendring double within a month; and for default 
thereof, the offender, if he is a clerk beneſiced, ſhall be 
ſuſpended from his office and henefice ; if he is not be- 
ficed, or a lay perſon, he ſhall be prohibited from the 
entrance of the church till he comply. Lind. 222. 


D 4 Alarſt als] 
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Marſbals) They who govern the hall and inner parts of 
the houſe. Lind. 222. ets." 

Heftiaries] Lindwood underſtandeth this word to fignify 
the ſame as o/tiartes, or perſons appointed to keep the doors, 
and the word jamtores (porters) next aforegoing to fignify 
thoſe who keep the gates; whereas more properly, it ſeem- 
eth that janitores (or porters) doth expreſs both of theſe ; 
and that the word hoftrary (as Dr Gibſon obſerveth) doth 
denote thoſe perſons who prepared the hoft : for there is in 
the Roman pontifical a rubrick in the ordination of prieſts, 
that the biſhop ſhall deliver to the perſon to be ordained, 
the cup with wine and water, and the paten laid upon 
it with the hoſt, the biſnop ſaying unto him, Take thou 
authority to offer ſacrifice to god, and to celebrate maſs 
as well for the living as for the dead, in the name of 


god. Gib. 153. | OS 
Shavers] Whoſe office was to ſhave the crowns of per- 
ſons to be ordained. Lindw. 222. 


2. And by Can. 135. No fee or money ſhall be received 


either by the archbiſhop or any biſhop or ſuffragan, either 
directly or indirectly, for admitting any perſon into ſacred 
orders ; nor ſhall any other perſon or perſons under the 
ſaid archbiſhop biſhop or ſuffragan, for parchment, wri- 
ting, wax, ſealing, or any other reſpect tbereunto appertain- 
ing, take above 10 ſh: under ſuch pains as are already by 
law preſcribed. 


Or any other reſpeft thereunto appertaining above 
10 /h.] It is not lawful, faith Jahn de Athon, to give 


any thing to the notary performing the duty of his of- 


fice in the act of ordination ; nevertheleſs he ſays, it is 


otherwiſe as to that notary or regiſter who writes letters . 


teſtimonial for thoſe that are ordained, for his Juſt ſa- 
lary, or ſomewhat more for his extraordinary trouble ; 
altho* this may more ſecurely be given voluntarily, with- 
out a preceding compact. Otho. De ſcrutin. ordin. v. Scrip- 
turd. 6 

And ſome of the modern conſtitutions abroad agreeing 
to the reaſonableneſs of this, have by way of reſtraint 
upon the officer, fixed the fee of writing and the other 
particulars, in like manner as this canon and the forego- 
ing conſtitution of archbiſhop Stratford have done in our 
church, For the letters teſtimonial of ordination are no 
part of the ordination, but only taken afterwards ſor the 


ſecurity of the perſon ordained; and therefore the ſame 
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John de Athon, in the place abovementioned ſays, It is 
ſafe (not, neceſſary) for the perſons ordained, to have with 
them the ſaid writing or letters teſtimonial of ordination, 
under the biſhop's ſeal, containing the names of the per- 
ſon ordaining and of the perſon ordained, and the * 


of ſuch orders, and the time and place of ordination, and 


the like. Gib 154. 


IX. Simaniacal promotion to orders. 


By the 31 El. e. 6. If any perſon ſhall receive or tale any 
money fee reward or any other profit direttly or indirectiy, or 
ſhall take any promiſe agreement covenant bond or other aſſu- 
vance to receive or have any money fee reward or any other 


profit directly or indirtitih, either to himſelf or to any other of 


his friends, (all ordinary and lawful fees only excepted, ) for 
or to procure the ordaining or mating of any miniſler, or gi- 
ving of any orders, or licence to preach ; he ſhall forfeit 401. 
and the perſon ſo corruptly ordained 1ol. and if at any time 
within ſeven years next after corrupt entring into the mi- 


niftry or receiving of orders, be Hall accept any benefice or pro- 


mation eccleſiaſtical, the ſame ſhall be void immediately upon his 
induction inveſtiture or inſtallation, and the patron ſhall preſent 
er collate or diſpoſe of the ſame as if he were dead: one moiety 
of which forfeitures to be to the king, and the other to ham 
that ſhall ſue. ſ. 10. 


X. General office of deacons. 


It appertaineth to the office of a deacon, in the church where 
he ſhall be appointed to ſerve, to aſſiſi the prieft in divine ſer- 
vice, and ſpecially when be miniſtreth the holy communion, and 
to help him in the diſtribution thereof, and to read holy ſcrip- 
tures, and honulies in the church; and to infiruft the youth 
in the catechiſm ; in the abſence of the prieft to baptize infants ; 
and to preach if he be licenſed thereto by the biſhop himſelf: 
And furthermore it is his he where proviſion is ſo made, to 
ſearch far the ſick poor and impotent people of the pariſh, and 
to intimate their eſtates names and places where they dwell, unto 
the curate; that by his exhortation they may be relieved with 


the alms of the pariſhioners or others, Rubr. in the form 
of ordin, 


To affift the prieft in divine ſervice] Anciently, he offi- 
ciated under the preſbyter, in ſaying reſponſes, and re- 
peating the confeſſion, the creed, and the lord's prayer 

| after 
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after him, and in ſuch other duties of the church as now 
properly belong to our pariſh clerks ; who were hereto- 


fore real clerks, attending the pariſh prieſt in thoſe infe- 
rior offices, Gi 150. | 


And ſpecially when be miniſtreth the holy communion] But 
by the 13 C 14 C. 2. c. 4. No perſon ſhall preſume to 
conſecrate the ſacrament of the lord's fupper, before ſuch 
time as he ſhall be ordained prieſt; on pain of 1001. 
half to the king, and half to be equally divided between 
the poor of the pariſh where the offence ſhall be commit- 
ted and him who ſhall ſue in any of his majeſty's courts 
of record; and to be diſabled from being admitted to 
the order of prieſt for one whole year then next following: 
fe 14. . 
F But this not to extend to foreigners or aliens of the fo- 
reign reformed churches allowed by the king. /. 15. 
Alſo, by the act of toleration this ſhall not extend to 

qualified proteſtant diſſenting miniſters. 2 


And to read the holy ſcriptures] This power is expreſsly 


given to him in the act of ordination before mentioned. 
o fearch fer the ſick, poor, and impotent] This is the 


moſt ancient duty of a deacon, and the immediate cauſe 
of the inſtitution of the order. This rule was made in 
England while the poor ſubſiſted chiefly by voluntary 
charities, and before the ſettlement of rates or other fix- 
ed and certain proviſions ; purſuant to which proviſion, 
our laws have devolved that care upon the churchwardens 
and overſeers of the poor; which laſt · office was created 
on purpoſe for that end. Gf. 159. 

And to intimate their eflates, names, and places where they 
_ dwell, unto the curate] That is, to the rector or vicar, who 
hath the cure of ſouls. | 

And here it is obvious to remark the ambiguity of 
the word curate, as was before obſerved of the word 
miniſter : ſometimes it expreſſeth the perſon, whether 
prieſt or deacon, who officiateth under mg or vicar, 
employed by him as his aſſiſtant, or to ſupply the place 
in his abſence; ſometimes it denoteth the perſon officia- 
ting in general, whether he be rector, vicar, or aſſiſtant 
curate, or whoſoever performeth the ſervice for that 
time ; ſometimes it denoteth excluſively (as in this place) 
the rector, vicar, or perſon beneficed, who hath curam 
animarum. | | 


So 
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So far the office of a deacon is to be collected from 
the rubrick in the form of ordination, and from the form 
it ſelf. And foraſmuch as he is hereby permitted to bap- 
tize, to catechize, to preach, to aſſiſt in the adminiſtra- 
tion of the lord's ſupper ; ſo alſo by parity of reaſon he 
hath uſed to ſolemnize matrimony, and to bury the dead. 
Waif. c. 14. 

And in general it ſeemeth, that he may perform all the 
other offices in the liturgy, which a prieſt can do, except 
only conſecrating che ſacrament of the lord's ſupper (as 
hath been ſaid), and except alſo the pronouncing of the 
abſalution. 

Indeed it is not clear from the rubrick in the book of 
common prayer; whether, or how far, a deacon is pro- 
hibited thereby to pronounce the abſolution. For altho” 
it is there directed, that the ſame ſhall be pronounced by 
the prieſl alone; yet the word [ alone] in that place ſeemeth 
only to intend, that the people ſhall not pronounce the 
abſolution after the prieſt, as they did the confeſſion juſt 
before: and the word prięſi, throughout the rubrick, doth 
not ſeem to be generally appropriated to a perſon in 
prieſt's orders only; on the contrary, almoſt immediately 
after it is directed, that the prigſt ſhall ſay the gloria patri, 
and then afterwards that the prigſt ſhall ſay the ſuffrages 
after the lord's prayer (which, by the way, in moſt of 
the occaſional offices are called by miſtake the ſuffrages 
after the creed, or the ſuffrages next after the creed), and 
it is not ſuppoſed that theſe expreſſions are to be under- 
ſtood of the prigſt alone, excluſive of a deacon who may 
happen to perform the ſervice. And here alſo we may 
obſerve the ambiguous ſignification of the word prięſt, as 
before was obſerved of the words miniſter and curate? 


. ſometimes it is underſtood to ſignify a perſon in prieſt's 


orders only ; at other times, and eſpecially in the rubrick, 
it is uſed to ſignify the perſon officiating whether he be 
in prieſt's or only in deacon's orders: and in general, the 
words prie/t, minifler, and curate ſeem indiſcriminately to 
be applied throughout the liturgy, to denote the clergy- 
man who is officiating, whether he be rector, vicar, aſſiſ- 
tant curate, prieſt, or deacon, | 
But the argument to evince that the prieſt only, and 
not a deacon, hath power to pronounce the abſolution, 
ſeemeth moſt evidently to be deduced from the acts of 
ordination before mentioned. To the deacon, it is ſaid; 
Take thou authority to read the goſpel, and to preach :”” 


To the prief, it is ſaid, © Receive the holy ghoſt —— 


«© Whoſe 
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&« Whoſe fins thou doſt forgive, they are ſorgiven; and 
« whoſe fins thou doſt retain, they are retained.” 
Moreover; until a perſon is admitted to the order of 
prieſthood, he is not capable of any benefice or eccleſia- 
ſtical promotion. Gzb/. 146. 
And by the ſtatute of the 13 & 14 C. 2. c. 4. no per- 


ſon ſhall be capable to be admitted to any parſonage vica- 


rage benefice or other eccleſiaſtical promotion or dignity, 
before he be ordained prieſt ; on pain of 1001. half to 
the king, and half to be equally divided between the poor 
and the informer. /. 14. 

Neither is a perſon that is merely a layman, or that is 
only a deacon, capable of a donative: for altho' that he 
who hath a donative may come into the ſame by lay do- 
nation, and not by admiſſion and inſtitution z yet his 
function is ſpiritual. 1 ff. 344. 

So that he who is no more than a deacon, can only 
uſe his orders cither as a chaplain to ſome family, or as a 
curate to ſome prieſt, or as a lecturer without title: for 
the prebendaries of ſome prebends in cathedral and colle- 
giate churches, are to read lectures there, by the appoint- 
ment of the founders thereof, and may from thence be 
called lecturers; but theſe places are of the number of 
eccleſiaſtical promotions, to which the incumbents are 
admitted by collation or inftitution, of which a deacon 
as aforeſaid is not therefore capable; yet the king's pro- 
feſſor of the law within the univerſity of Oxford, may 
have and hold the prebend of Shipton within the cathe- 
dral church of farum, united and annexed to the place 
of the ſame king's profeſſor for the time being, altho' 
that the ſaid profeſſor be but a layman. Jatf. c. 14. 
13& 14C. 2. c. 4. / 29. 


XI. General office of prieſts. 


A prieſt by his ordination receiveth authority to preach 

the word of god, and to conſecrate and adminiſter the 
holy communion, in the congregation where he ſhall be 
lawfully appointed thereunto. 
Yet notwithſtanding, by Can. 36. he may not preach 
without a licence either of the archbiſhop, or of the bi- 
ſhop of the dioceſe where he is placed, under their hands 
and ſeals, or of one of the two univerſities under their 
ſeals likewiſe. | 

But a licence by the biſhop of any dioceſe is ſufficient, 
altho' it be only to preach within his dioceſe ; the ſtatute 
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not requiring any licence by the biſhop of the dioceſe 
where the church is. Walſ. c. 14. | | 

Dr Watſon ſays, that if a perſon, who is a mere lay- 
man, be admitted and inſtituted to a benefice with cure, 
and-doth adminiſter the ſacrament, marry, and the like ; 
theſe, and all other ſpiritual acts performed by him du- 
ring the time he continues parſon in fact, are good; ſo 
that the perſons baptized by him are not to be rebaptized, 
nor perſons married by him to be married again, to ſatisfy 
the law. Matſ. c. 14. Cro. El. 775. | 


XII. Exbibiting letters of orders. 


1. Can. 137. Every parſon, vicar, and curate, ſhall at 
the biſhop's firſt viſitation, , or at the next vifitation, after 
his admiffion, ſhew and exhibit unto him his letters of 
orders, to be by him either allowed, or (if there be 
juſt cauſe) diſallowed and rejected; and being by him 
approved, to be ſigned by the regiſter; the whole fees 
for which, to be paid but once in the whole ' time of 
every biſhop, and afterwards but half the ſaid fees. - 

2. Arund. No curate ſhall be admitted to officiate 
in another dioceſe, unleſs he bring with him his let- 
ters of orders. 

3. Can, 39. No biſhop ſhall inſtitute any to a benefice, 
who hath been ordained by any other biſhop, except he 
firſt ſhew unto him his letters of orders, * | 

4. By the 4 H. 7. c. 13. If any perſon at the fecond 
time of afking his clergy, becauſe he'is within orders, 
hath not there ready his letters of orders, or a certificate 
of his ordinary witneſſing the fame ; the juſtices afore 
whom he is arraigned, ſhall give him a day to bring in 
his ſaid letters or certificate; and if he fail in ſo doing, 
he ſhall lofe the benefit of his clergy, as he ſhall do that 
is without orders. HUEY 4 


XIII. 4rchbiſhop Wake's directions to the biſhops of 
; his province, in relation to orders. © 


It is judged proper here to ſubjoin archbiſhop ales 
letter to the biſhops of the province of Canterbury, dated 
June 5, 1716, which altho' it concerneth other matters 
efides thoſe of ordination, yet ſinoe the due conferring of 
orders appeareth to be the principal regard thereof it ſeem- 
eth beſt to inſert the ſame intire in this place; and to re- 
fer to it here at large from thoſe other titles, unto which 
it hath ſome relation, 


As 
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As to its authority, it is certain (as hath been obſerved 
before) that in it ſelf it hath not the force of law, nor is it 
ſo intended, or to be of any binding obligation to the 
church, 'further than the archbiſhops and Yiſhops from 
time to time ſhall judge expedient; I mean, as to thoſe 
2 of it which only concern matters that the law hath 
eft indefinite, and diſcretionary in the archbiſhops and 
biſhops. Other parts thereof are only inforcements of 
what was the law of the church before; and thoſe, with- 
out doubt, are of perpetual obligation; not by the autho- 
rity of theſe injunctions, but by virtue of the laws upon 
which they are founded. 


My very good lord, 
Being by the providence of god called to the metropoli- 
tical ſee of this province, I thought it incumbent upon 
me to conſult as many of my brethren the biſhops of the 
| ſame province, as were here met together during this ſeſ- 
ſion of parliament, in what manner we might beſt employ 
that authority which the eccleſiaſtical laws now in force, 
and the cuſtom and laws of this realm, have veſted in us, 
for the honour of god, and for the edification of his church, 
committed to our charge: And upon ſerious conſideration 
of this matter, we all of us agreed in the ſame opinion, 
that we ſhould, by the bleſſing of god upon our honeſt 
endeavours, in ſome meaſure promote theſe good ends, 
by taking care (as much as in us lieth) that no unwor- 
thy perſons might hereafter be admitted into the ſacred 
miniſtry of the church; nor any be allowed to ſerve as 
curates, but ſuch as ſhould appear to be duly qualified for 
ſuch an employ; and that all who officiated in the room 
of any abſent miniſters, ſhould reſide upon the cures which 
they undertook to ſupply ; and be aſcertained of a ſuitable 
recompence for their — h 5 

. In purſuance of thoſe reſolutions, to which we unani- 
mouſly agreed, I do now very earneſtly recommend to 
ou; 
5 (1) Dat you require of every perſon who deſires to be ad- 
mitted to baly orders, that be ſigniſy ta you his name and place 
of abode, and tranſmit to you his teſtimonial, and a certificate 
of his age duly attefled, with the title upon which be is to be 
ordained at leaſt twenty days before the time of ordination ; and 
that he appear on Wedneſday, or at farthe/t on Thurſday in 

ember-week, in order to his examination. | | 
et 1 | | It) 
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Oꝛdination. 


(11) That if you ſhall red am penn, who applies for 


holy orders, upon the account of immorality proved againſt him, 
you ſignify" the name of the perſon ſa rejected, with the reaſon of 
your rejetting him, to me, within one month; that ſo I may 
acquaint the reſt of my Juſfragans with the caſe of ſuch rejected 
perſon before the nent ordination. © ' 
(III) That 'you admit not any perſon to holy orders, who 
having reſided any | conſiderable" dime out of the univerſity, does 
not ſend to you, with his teſtimonial, a n figned by the 
miniſter, and other credible inhabitants of the pariſh where be 


fo refided, expreſſing that notice was given in the church, in 


time of divine ſervice, on | ſome ſunday, at leaſt a month before 
the day of ordination, of his intention to offer himſelf to be or- 
dained at ſuch a time; to the end that any perſon who knows 
any impediment, or notable crime, for which he ought not to be 
ordained, may baue opportunity to make his objettions againſt 


mM. 

(IV) That you admit not letters teffimonial, on any, occaſion 
whatſcever, unleſs it be therein expreſſed, for what particular 
end and deſign ſuch letters are granted; nor unleſs it be declared 
by thoſe who fhall fign them, that they have perſonally known 
the life and behaviour of the perſon for the time by them certi- 
fed; and do believe in their conſcience, that he is qualified for 
that order, office, or employment, to Which he deſires to be ad- 
mitted. a 

(V) That in all teflimonials ſent from any college or hall, in 
either of the untverſities, you expect that they be ſigned, as well 


as ſealed ; and that among the perſons ſigning, the' governor of 


ſuch college or hall, or in his abſence, the next perſor: under fuch 
governor, with the dean, or reader of divinity, and the tutor 
of the perſon" to whom the teſtimonial is granted, (ſuch tutor 
being in the college, and ſuch perſon being under the degree of 
maſter of arts, ) do ſubſcribe their names. wht P 
(VI) That you admit not any perſon to holy orders upon let- 
ters dimiſſory, unleſs they are granted by the biſhop himſelf, or 
dian of the ſpiritualties ſede vacante ; nor unleſs it be ex- 
reſſed in ſuch letters, that he who grants them, has fully ſatis- 
fred himſelf” of the title and converſation of the perſon to whom 

the letter is granted, BORES: ee 
(VII) That yon make diligent inquiry concerning curates in 
your dioceſe, and proceed to ectigſiaſtical cenſures againſt thoſe 
who fhall preſume to ſerve cures without being fir/l duly licenſed 
thereunto; as aljo againſt all ſuch incumbents who ſhall receive 
and employ them, without firft obtaining ſuch licence.  _ 
(VIII) That you do not by any means admit of any miniſter, 
who removes from any other dioceſe, to ſerve as a curate in 
| yours, 
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the — of \that discgſc, er ordi- 


— in wri- 


tow, 1 18 2 Eng allow —— than 
you do not 8 more 
one 22 or chapel in one day, except that chapel be a member 
of the pariſh church, ur united thereants; and unk/s the ſaid 
church or chapel where ſuch. a miniſter Bal ferve in two places, 
* able in your judgment to maintain a curate. 
[(J) That in the i of licence granted to any curate, 
you appoint him a cient ſalary, according to the potuer veſted 


In you. by the laws of the church, and the particular direction 


e the better maintenance of curates. 
(XI) That in licences to. be granted to perſons to ſerve any 
cure, you cauſe to be inſerted, after the mention. of the particu- 
dar cure provided for by ſuch licences, @ clauſe to this effett [or 
0 . other pariſh within the dioceſe, to which ſuch cu- 
all remove with the conſent of the biſhop. ] 
(X11) That you take care, as much @s 15 poſſible, that who- 
Joever is admitted to ſerve any cure, de reſide in the parifh 
where he is to ſerve ; eſpecially in livings that are able to ſup- 
port a reſident curate : and where that cannot be done, that they 
. that they may conveniently 
perform all cheir duties beth. in the church and pariſh. 


Theſe, my lord, were the orders and bias, to 
E 49d agreed; and which I do hereby tranſmit to 
you; deſiring you to communicate them to the clergy of 
your dioceſe, with an afſurance that you are reſolved, by 
the grace of god, to direct your practice in theſe particu- 
lars, agrevably Gesel And fo commending you to 
the bleſſing of god in theſe, and all your other pious en- 


I for the aan vs nance I heartily: remain, 


| my. very good lards 
2 Fee brother, 


mM) That you require c. this firſt 
wy 2 1 aqui of ry ese . 1 By 
I be fignify to you his name and abode] It 
may be ſo ordered, that this ſhall be pln gets 208. 
monial, or title, or both; but it ſeemeth rather, that by 
this article a diſlindt inſtrument i is 1 for the ſignift- 
cation thereof. 
02) 
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(2) Aud tranſmit to you his teſtimonial] According to the 
34th canon, and the fourth and fifth articles of theſe di- 
1 3 | " | 
(3) And & certificate f his age duly atteſted] That is 
from che regiſter bock, under the hands of the miniſter 
and churchwardens of the pariſh where he was baptized ; 
or, where that cannot be had, by other ſufficient teſti- 


mony. _ | 
(4) With the title upon which he is to be ordained] Accord- 


ing to the tenor of the thirty third canon before mention- 
ed. F 1 | 1 | [ES 

: (5) At leaft twenty days before the time of ordination] By 
the canons aſoxeſaid, the title and teſtimonial are required 
to be exhibit at the time of ordination : but by theſe 
directions, they are to be tranſmitted for ſo long time be- 
fore, as there may be opportunity to make inquiry, 
if needful, into any of the particulars therein contained. 
(6) And that be appear on Wedneſday, or at fartheſt on 
Fhur ſday in ember-week] This is agreeable to the canon 
law before-mentioned out of Lindwood, that he ſhall 
appear on the fourth day before the ordination. 


(II) That if you ſhall rejef? &ec.) This ſecond article, 
of ſignifying the names of perſons rejected for immorality 
to the archbiſhop, is a prudent caution ; and was not pro- 
vided for before'by any law. N32 

(III) Phat you admit not any perſon Ac. This article, 
concerning notice to be given in the church, is alſo a rea- 
ſonable proviſion, and agreeable to foreign practice (as 
hath been obſerved) altho' not particularly injoined by 
any law of our church. 


n the preſent directions, as delivered by the archbi- 
ſhops of late years, there is an alteration in this article : 
Inſtead” of the expreſſion, that the miniſter and others 
ſhall certify “ that notice was given in the cburch of his 
tc intention to offer himſelf to be ordained at ſuch a time, 
«© to the end that any perſon who knows any impediment or nota- 


& ble crime, for the which he ought not to be ordained, may 


© have opportunity to make his objections againft him, (that 
is, to the biſhop, as it ſeemeth ;)—it now runs, that th 
ſhall certify “ that ſuch notice was given, and that upon 
&« fuch notice given no objeftions have come to their knowvledge,, 
for the ⁊uhich be ought not to be ordained,” (which implies 
the objections to be notified to the perſons ſigning the 
certificate.) 5 


Vor. III. E (IV), 
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(IV) That you admit not letters teflimanial c.] This and 
tie next article concerning teſtimonials, are ſupplementary 
to the thirty fourth canon; and for their obligation do 
depend on theſe injunctions, and not on any fixed law; 
and therefore may be varied from time to time, as the 
archbifhops and biſhops ſhall ſee cauſe. N 0 
V) That in all teſtimonials ſent from any college &c.] By 
the canon, the common ſeal only of the college was re- 
quired, which indeed of it felf (as in all other bodies 
corporate) doth imply a conſent of the major part of the 
ſociety : This article doth further require a guorum (as it 
were); namely, that of the ſaid major part, the head of 
the college, the dean, and the tutor, be three; and the 
ſame to appear by the ſubſcription of their names. So 
that ordinarily it ſeemeth to be in the power of any one 
of thoſe three, to prohibit any perſon of their college from 
being ordained ; which thing perhaps may require ſome 
farther conſideration. And it is much to the honour of 
the univerſities, that for ſo long time there have been no 
inſtances of the abuſe of this power. Vari, eh 
(I) That you admit not any perſon into holy orders upon 
ttiers dimiſſory &c.] This article concerning letters dimiſ- 
ſory, is only an admonition to put in due execution, what 
was the law of the church before. vt 
(II) That you make diligent inquiry concerning curates in 
your dioceſe who ſhall preſume to ſerve cures without being firjl 
duly licenſed] The ſubſtance of this article, concerning the 
licenſing of curates, was injoined before by ſeveral canons 
of the church, | 
(VIII) That you do not by any means admit of any miniſter, 
who removes from another dizceſe, to ſerve as a curate in yours, 
without teſtimony of the biſhop of that dioceſe, of his honeſty, 
ability, &c.] This article, concerning curates bringing 
teſtimonials from other dioceſes, is nearly in the words of 
the forty eighth canon. | „ 
In the preſent rules, inſtead of the word hengſiy (which 
is taken from the canon), are inſerted the words good life. 
(IX) That van do not allow any mi niſter to ſerve more than 
one church or chapel in one day.] This article alſo is in the 
words of the forty eighth canon. 
(RX) That in the inſirument of licence granted to any curate, 
you appoint him a ſuffcient ſalary, according to the power veſted 
in you by the laws of the church] There ſeemeth to be no 
particular law of the church, by which any certain ſum is 
limited for the ftipend of curates in general, but ſuch as 
are obſolete and incttectua} by reaſon of the great altera- 
tion 
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tion in the value of money. But the ordinary may refuſe 
to licenſe the curate, unleſs the incumbent ſhall in his 
nomination and appointment promiſe to pay unto the cu- 
rate ſuch a certain annual ſum; | | 

And the particular direction of a late act of parliament] 
Which act is that of the 12 An. ff. 2. c. 12. for the curates 
of non-reſidents only ; by which the ordinary hath power, 
according to the value of the living and the difficulty of 
the cure, to appoint a ſalary not exceeding fifty pounds a 
year, nor leſs than twenty. | 

(XI) The clauſe to be inſerted in the licence, that the 
ſame ſhall ſerve for any other pariſh within the dicceſe, is not 
injoined by any expreſs law, but is very reaſonable, being 
intended for the benefit of curates, that having been once 
examined and approved by the ordinary, they ſhall not 
need to be at the expence of a new licence for any other 
place unto which they ſhall remove within the dioceſe, — 
Which clauſe is omitted out of the preſent directions, 
ſuppoſing it perhaps to be unneceflary, in a matter the 
utility whereof is ſelf-evident. | 

(XII) This article concerning the curate's reſidence within 
the pariſh, is agreeable to the ancient laws of the church : 
and if the curate ſhall not comply with the ordinary's di- 
rections therein, the ſaid ordinary may withdraw his 
licence, | 2 


To theſe directions, two others have been ſubjoined of 
late years: «Bam 1 

ONE is, That you be very cautious in accepting reſignations; 
and endeavour, with the utmoſt care, by every legal method, to 
guard againſt corrupt and ſimoniacal preſentations to benefices. — 
This ſeemeth to be intended to counteract the purpoſe of 
bonds of reſignation ; for if the biſhop will not accept, the 
reſignation is ineffectual, EY 

The Ora is, That your clergy be required to wear their 
Proper habits, preſerving always an evident and decent diſtine- 
tion from the laity in their apparel ; and to ſhew,' in their whole 
behaviour, that ſeriouſneſs gravity and prudence, which becomes 
their function; abſtaining from all unſuitable company and di- 
verſions, —The word canonical, with reſpe& to the habit, 
ſeems here to have been purpoſely omitted; ſince no cer- 
tain ſtandard of dreſs can be conveniently limited by any 
canon or other law ; and therefore general directions can 
only be applicable in ſuch caſes. OR 
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Upon the whole, with reſpect to the matter before us, 
whilſt theſs directions continue to be the rule in practice, 


there are theſe five inſtruments to be tranſmitted to the 
biſhop, at leaſt twenty days before the time of ordination, 


by every perſon deſiring to be ordained ; viz. 
- Firſt, a ſignification of his name and place of abode. 
Secondly, a certificate of publication having been made 


in the church, of his deſign to enter into holy orders. 


Thirdly, Letters teſtimonial of his good life and be- 
haviour. 8 n | 
* Fourthly, Certificate of his age. os Ti... 

Fifthly, The title upon which he is to be ordained, 


And moreover, if he comes for prieſt's orders, he muſt 


exhibit to the biſhop his letters of orders for deacon. 


Form of a Title for orders. 


There is no particular form of a title preſcribed by any 
canon or other law: that which is moſt uſual and ap- 
proved ſeemeth to be as followeth. 


To the right reverend father in god Richard lord biſhop of 
London. as + 
Theſe are to certify your lordſhip, that 1 A. B. rector [or, 
vicar] in the county of - „ and your lord- 
ſhip's dioceſe of London, do hereby nominate and appoint 
C. D. to perform the office of a curate in my church of 
aforeſaid,” and do promiſe to allow him the yearly ſum of — 


for his maintenance in the ſame, and to continue him to officiate 
in my ſaid church until he ſhall. be otherwiſe provided of ſome 


eccleſiaſtical preferment, unleſs by fault by him committed he 
Hall be lawfully removed from ihr ſame. And I de falemiily 
declare, that I do not fraudulently give this certificate only to 
intitle the ſaid C. D. to receive holy orders, but with a real 
intention to. Jmploy him in my ſaid church according to what is 
before expreſſed. Mitneſs my hand this day , — in 


the year of our lord. 


Form of a teſtimonial for orders. 


The canon and the ſtatute before mentioned, evidently 
make a diſtinction between the teſtimonial for deacon's, 
and the teſtimonial for prieſt's orders. In | purſuance 
whereof, for deacon's orders, no more by the canon ſeem- 
eth to be required than this: . 


Os . 
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If it is from a college; 

Me the maſter and fellows f — college i 
do hereby teſtiſy, that A. B. whoſe life and behaviour we 
have known for the ſpace of three years now laſt paſt, 
is 4 perſon A good life and converſation. Given under the 
ſeal of our college, the —— day of in the year of our 


lord— 
If it is not from a college ; 


We whoſe names and ſeals are hereunto ſet, do hereby teſtify, 
that A. B. whoſe life and behaviour we have known 195 the 
ſpace of three years now laſt paſt, is a perſon of good life and 
converſation. Given under our hands and ſeals the day of 
in the year of our lord: | | 

But ſomething more is required in the teſtimonial for 
prieſ's orders by the aforeſaid ſtatute of the 13 El. c. 12. 
As thus : 

. — do hereby teſtify, that A. B. whoſe life and 
behaviour we have known for the ſpace of three years now laſt 
paſt, is a perſon of good and honeſt life and converſation, and 
profeſſeth the doctrine expreſſed in the articles of religion agreed 
upon by the archbiſhops and biſhops of both provinces, and the 
whole clergy in the convocation holden at London in the year of our 


lord one thouſand five hundred and fixty two. Given under &c, 


But by the aforeſaid directions of archbiſhop Wale, 
ſomewhat further is required in the teſtimonial both for 
deacon's and for prieſt's orders; namely, (1) that the 
ſame do expreſs for what particular end and deſign it is 
granted ; and (2) that the perſons ſigning the ſame do 
declare therein, that they have perſonally known the life 
and behaviour of the perſon for the time by them certi- 
hed ; and (3) that they do believe in their conſcience, 
that he is qualified for that order, office, or em- 


ployment, to which he deſires to be admitted; and (4) 


that if the teſtimonial is from a college, it be figned as 
well as ſealed by the particular members of the college 
therein ſpecified. 

It doth not appear to have been clearly underſtood, 
what the intention was in directing that the teſtimonial 
ſhould expreſs for what particular end and deſign it is granted: 
the cauſes uſually alledged are, that it is a man's dut 
to bear witneſs to the truth; that the party hath requeſt- 
ed ſuch teſtimonial ; and that they are willing to com- 
ply with ſuch requeſt : But theſe (ſuch as they are) are 
general reaſons, and do not at all expreſs the ſpecial end 
and defizn of granting ſuch a particular teſtimonial. 

E However, 
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However, the uſual form of a teſtimonial, according to 
Mr E&on, is to this effect; N 


To all chriſtian people to whom theſe preſents ſhall come. 

Whereas piety and humanity do oblige us to bear witneſs to 
the truth; and whereas A. B. bacheler of arts, hath requeſted 
eu? letters teſtimonial of his laudable 70 and probity of manners 
to be granted to him : Mie being willing to comply with his fo 
Juſt a requeſt, do teſtify by theſe preſents, that the aforeſaid 
A. B. having been perſonally known to us for the ſpace of 
three years laſt paſt hath led his life piouſly, ſoberly, and bo- 
ne/tly ; hath diligently applied himſelf to his fludias; and hath 
not (ſo far as we know) ever held, written, or taught any 
thing, but what the church of England approves of and main- 


© tgins; and morgover we think him worthy (if it ſhall ſo ſeem 


good to thoſe whom it may concern) to be promoted to the haly 
order of deacon (or, prieft.) In witneſs whereof we have 
bereunto ſet our hands, the ——— day e in the year 
of our lerd | 


* 


. 


Or thus (according to Dr. Gre) : 


To the right reverend father in god Richard lord biſhop of 
Lincoln, 

Whereas A. B. 7 College in ——— aefering to be 
admitted to the holy order of deacon (or, prieft,) hath requeſi- 
ed our letters teſtimonial of his laudable life and integrity of 
manners to be granted to him; IWe whoſe names are un 
written do teſtify by theſe preſents, that the aforeſaid A. B. 
fer three years laſt paſt, of our perſonal knowledge, hath led 
his life piouſiy ſoberly and honeſtly, hath diligently applied him- 
Jelf to the ſtudy of good learning, and hath not (ſo far as 
oe know) held or publiſhed any thing but what the church 
ef England approves of and maintains; and moreover we 
think him worthy to be admitted to the holy order of dea- 
con (or, prieft.) In witneſs whereof we have bereunto 
ſubſcribed our names, the day of — in the year 
of our lord — | 

But in order to accommodate the ſame more ſtrictly to 
the aforeſaid canon, ſtatute, and directions of archbiſhop 
Wake; perhaps the form might be more regularly thus: 

To the right reverend father in god Charles lord biſhod 
of Carliſle. 

Fhereas our beloved in Chrifl, A. B. bachelor of arts, 
hath declared unto us his intention of offering himſelf a can- 
didate for the heiy order of deacon ; and for that end hath re- 

queſiea 
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* 


converſatihn and ot 


due qualifications, to be granted to him ; 


Me, whoſe names and ſeals are hereunto ſet, do teſtify by theſe: 


preſents, that we have perſonally known the life and behaviour 
of the aforeſaid A. B. for the ſpace of three years now laſt paſt ; 
and that he hath, during the ſaid time, been a perſon of good 
and honeſt life and converſation ; and that he profeſſeth the 
ductrine expreſſed in the articles of religion agreed upon by the 
archbiſhops and biſhops of both provinces, and the whole clergy 
in the convocation holden at London, in the year of our lord 
one thouſand froe hundred and ſixty two: And we do believe 
in our conſciences, that the ſaid A. B is e 1 to be ad- 


mitted (if it ſhall fo pleaſe your lordſhip) to the holy order of 


deacon (or, prieſt ). Given under our hands and ſeals t 
F of in the year of our lord | 
' Hath declared unto us his intention of offering himſelf a can- 
didate for the holy order of deacon} "This, according to the 
archbiſhop's directions, ſeemeth to expreſs the particu- 
lar end and deſign for which the teſtimonial is granted. 


That we have perſonally known the life and behaviour &c.] 
And not by way of recital, whoſe liſe and behaviour we 


have known, or having been perſonally known unto us, or the 


like; for the archbiſhop's directions in this caſe do re- 
quire. a poſitive declaration. 


And that he . hath during the ſaid time been a perſom of 
god and honeſt life and converſation] This is required by 


the canon and the ſtatute aforegoing: And herein the 


perſons ſigning the teſtimonial do undertake for his be- 
tour, 


And that be profeſſeth- the doctrine &c.] Herein they un- 
dertake for his orthodoxy : and this by the ſtatute aforeſaid 
is required to be peremptory and expreſs; and not, , o 
far as we know, or the like; for it is poſſible they may 
not haye uſed the proper means of information, 


And we do believe in our conſciences Sc.] In order to the 


forming of which belief, ſome fort of previous examina- 
tion of the party, by the perſons ſigning the teſtimonial, 
ſeemeth to be implied: And herein they undertake for 
his learning. Whereas, before; for deacon's orders, th 

did only take upon them, the knowledge of his Behaviour; 
for prie/t's orders, of his behaviour and orthodoxy ; but 
now, for beth, by theſe directions, they are to take upon 
tem the knowledge of his behaviour, orthodoxy, and learn- 


E 4 ing 2 


queſted our letters tfimanial of Vis god and  boneft life and 


55 


: O2dination: 
ing: Altho' this laſt is moſt properly the biſhop's pro- 
vince; and not at all the leſs ſo, notwithſtanding ſuch 
teſtimonial. 4 


FEE Organ. See Church. | 
Ornaments of the church. See Church. 


ä dl. Y 4 2 — Act ah. 


_ Ofculatozy. 
H E ofculatery, was a tablet or board, with the 
N picture of Chriſt or the bleſſed virgin, or ſome 


other of the ſaints, which after the conſecration of the 
elements in the euchariſt, the prieſt firſt kiſſed himſelf, 


— — 


and then delivered it to the people for the ſame purpoſe. 


* — I — 


Oſtiarp. 


STIARY, is one of the five inferior orders in the 
Romiſh church ; whoſe office it is, to keep the doors 
of the church, and to toll the bell. Gib/. 99. 


| Overſeers of h will. See Wills. 
Oxford. See Colleges. 


Pall. 


H E pall, pallium epiſcopale, is a hood of white 
; lamb's wool, to be worn as doctors hoods upon 
the ſhoulders, with four crofſes woven into it. And 
this pallium epiſcopale is the arms belonging to the ſee 
of Canterbury. Ged. 23. 1 Warn. 45. | 


Pannage, 


* 
: * qy * — P ? 4 


Pannage. 


P NNAG E, paſnage (perhaps from paſco, to feed),, 
is the fruit of trees which the ſwine or other cattle. 
feed upon in the woods; as acorns, crabs, maſt of beech, 


cheſnuts, and other nuts and fruits of trees in the woods: 
which is treated of under the title Tithes. 

Sometimes alſo pannage is uſed to fignify the money 
which is paid for the pannage it ſelf. 


Papiſt. See Popery. 


Paraphernalta. 


PARAPHERNALI, from Tag rater, and Perern dos, 
are the woman's apparel, jewels, and other things, 
which in the life time of her huſband ſhe wore as the 
ornaments of her perſon, to be allowed at the diſcretion 
of the court, according to the quality of her and her huſ- 
band. Law of Teft. 383. 

Which is treated of under the title Mills. 


3 ————— 


Pardon. 


od | T ſeemeth to have been always agreed, that the 
king's pardon will diſcharge any ſuit in the ſpiritual 
court ex officio: alſo it ſeems to be ſettled at this day, 
that it will likewiſe diſcharge any ſuit in ſuch court ad in- 
ſtantiam partis pro reformatione morum or ſalute animæ, 
as for defamation, or laying violent hands on a clerk, or 
ſuch like; for ſuch ſuits are in truth the ſuits of the 
king, tho' proſecuted by the party. 2 Haw. 394. 

2. Alſo, it ſeems to be agreed, that if the time to 
which ſuch pardon hath relation, be prior to the award 
of coſts to the party, it ſhall diſcharge them : And it 
ſeems to be the general tenor of the books, that tho' it 
be ſubſequent to the award of the coſts, yet if it be prior 
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Pardon. 


to the taxation of them, it ſhall diſcharge them, becauſe 
nothing appears in certain to be due for coſts, before they 
are taxed. id. | : 

3. Alſo, if a perſon be impriſoned on a writ de ex- 
communicato capiendo, for his contumacy in not payin 
coſts, and afterwards the king pardons all contempts, it 
ſeems that he ſhall be diſcharged of ſuch impriſonment, 
without any ſcire facias againſt the party; becauſe it is 
grounded on the contempt, which is wholly pardoned : 
and the party muſt begin anew to compel a payment of 
the coſts. 2 Haw. 394. | : 

4. But it ſeems agreed, that a pardon ſhall not diſcharge 
a ſuit in the ſpiritual court, any more than in a temporal, 


for a matter of intereſt or property in the plaintiff ;. as for 


tithes, legacies, matrimonial contracts, and ſuch like, 
Alſo it is agreed, that after coſts are taxed in a ſuit in 
ſuch court at the proſecution of the party, whether 
for a matter of private intereſt, or pro reformatione 


morum or ſalute animæ, as for defamation, or the like, 


they ſhall not be diſcharged by a ſubſequent par- 


don. id, 


5. A perſon admitted to the benefit of clergy, is not 
to be deprived in the ſpiritual court, for the crime for 
which he hath had his clergy. For a pardon frees the 
party from all ſubſequent puniſhment, and conſequently 
from deprivation. 2 Haw. 364. | 

6. By the ſtatute of the 20 G. 2. c. 52. (which is the 
laſt act of general pardon) all contempts in the eccleſia- 
ſtical court in matters of correction are pardoned ; but 


not in cauſes which have been commenced for matters 


of right. 5 


W. * * > * - ' ** 


Pariſh, 


Firft inſtitution T- AT firſt there were no parochial diviſions of cures 
of pariſhes, 


here in England, as there are now. For the bi- 
ſhops and their clergy lived in common ; and hefore that 
the number of chriſtians was much increaſed, the biſhops 


» fent out their clergy to preach to the people, as they 


ſaw occaſion. But after the inhabitants had generally 
embraced chriſtianity, this itinerant and occaſional going 
from place to place, was found very inconvenient, becauſe 
of the conſtant offices that were to to be adminiſtred, and 

2 | the 


t 
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Pa rich. 

the people not knowing to whom they ſhould reſort for 
ſpiritual offices and directions. Hereupon the bounds of 

arochial cures were found neceſſary to be ſettled here, by 
thoſe biſhops who were the great inſtruments of convert- 
ing the nation from the ſaxon idolatry. At firſt they 
made uſe of any old britiſh churches that were left ſtand- 
ing; and afterwards from time to time in ſucceſſive ages, 
churches were built and endowed by lords of manors and 
others, for the uſe of the inhabitants of their ſeveral ma- 
nors or diſtricts, and conſequently parochial bounds affixed 
thereunto. 1 Still. 88, 89. * 

And it was this which gave a primary title to the pa- 
tronage of laymen; and which alſo oftentimes made the 
bounds of a pariſh commenſurate to the extent of a manor. 
Ken. Impropr. 5, 6, 7. 

Many of our writers have aſcribed the firſt inſtitution 
of pariſhes in England to archbiſhop Honorius, about the 

ear 636 ; wherein they build all on the authority of arch- 
biſhop Parker. But Mr. Selden ſeems rightly to under- 
ſtand the expreſſion provinciam ſuam in parochias diviſit, of 
dividing his province into new dioceſes; and this ſenſe is 
juſtified by the author of the defence of pluralities. The 
like diſtinction of pariſhes which now obtains, could ne- 
ver be the model of Honorius, nor the work of any one 
age. Some rural churches there were, and ſome limits 
preſcribed for the rights and profits of them. But the 


reduction of the whole country into the ſame formal li- 


mitations was gradually advanced, being the work of 
many generations. However at the firſt foundation of 
parochial churches (owing ſometimes to the ſole piety of 
the biſhop, but generally to the lord of the manor) they 
were but few and conſequently at a great diftance : ſo as 
the number of pariſhes depending on that of churches, 
the parochial bounds were at firſt much larger, and by 
degrees contracted, For as the country grew more po- 
pulous, and perſons more devout, ſeveral other*churches 
were founded within the extent of the former, and then 
a new parochial circuit was allotted in proportion to the 
new church, and the manor or eſtate of the founder of it. 
Thus certainly began the increaſe of pariſhes, when one 
too large and diffuſe for the reſort of all inhabitants to 
the one church, was by the addition of ſome one or more 
new. churches cantoned into more limited diviſions. This 
was ſuch an abatement to the revenue of the old churches, 
that complaint was made of it in the time of Edward the 
confeſſor: * Now (they ſay) there be three or four 

N «© churches, 
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60 | Pariſh. 
« churches, where in former times there was but one; 
« and fo the tithes and profits of the prieſts are much di. 
miniſhed.” Nen. Par. Ant. 586, 587. | 

And now, the ſettling the bounds of pariſhes depends 
ancient and immemorial cuſtom, For they have 
not been limited by any act of parliament, nor ſet forth | 
by ſpecial commiſſioners ; but have been eſtabliſhed, as | 
the circumſtances of times and places and perſons did | 
a happen, to make them greater or leſſer. 1 Still. 243. 
| In fome places pariſhes ſeem to interfere, when ſome 
place in the middle of another pariſh belongs to one that 
is diſtant z but that hath generally happened by an unity 
of poſſeſſion, when the lord of a manor was at the charge 
to erect a new church, and make a diſtinct pariſh of his 
own demeſns, ſome of which lay in the compaſs of ano- 
ther pariſh. 1 Sill. 244. 
But now care is taken (or ought to be) by annual 
perambulations to preſerve thoſe bounds of pariſhes, 

F which have been long ſettled by cuſtom. 1 Still. 244. 
Perambulation 2. By a conſtitution of archbiſhop Minchelſey; the pa- 
we — _— riſhioners ſhall find at their own charge banners for the ro- 
tein gations. Lind. 252. | | 

And upon the account of perambulations being per- 
formed in rogation week, the rogation days were an- 
ciently called gange-days ; from the ſaxon gan or gan- 
gan, to go. | | 

M. 37 & 38 El. Goodday and Michell, Treſpafs for 
breaking his cloſe, and for breaking down two gates, | 

and three perches of hedge. The defendant juſtifies ; 
for that the ſaid cloſe was in the pariſh of Rudham, and 
that all the pariſhioners there for time unmemorial had 

| 

| 


uſed to go over the ſaid cloſe upon their perambulation 
in rogation week ; and becauſe the plaintiff ſtopped the 
two gates and obſtructed three perches of hedge in the 
ſaid way, the defendant being one of the pariſhioners 
broke them down. And by the court; It is not to be 
doubted, but that pariſhioners may well juſtify the go- . 
ing over any man's land in the perambulation, accord- 
ing to their uſage, and abate all nuſances in their way. 

Cro. Elix. 441. | 
In the perambulation of a pariſh, no refreſhment can 
be claimed by the pariſhioners, as due of right from any 
houſe or lands in virtue of cuſtom. The making good 
ſuch a right on that foot, hath been twice attempted in 
the ſpiritual courts ; but in both caſes, prohibitions were 
granted, and the cuſtom declared to be againſt law oy 
realone 


1 


Pariſh. 61 
reaſon. Gibſ. 213. 2 Roll Rep. 259. 2 Lev. 163. 
3 Keb. 609. | 628 

Theſe perambulations (tho' of great uſe in order to pre- 
ſerve the bounds of pariſhes) were in the times of po- 
pery accompanied with great abuſes; viz. with feaſtings 
and with ſuperſtition ; being performed in the nature of 
proceſſions, with banners, hand bells, lights, ſtaying at 
croſſes, and the like. And therefore when proce/ſions were 
forbidden, the uſeful and innocent part of perambulations 
was retained, in the injunctions of queen Elizabeth 
wherein it 'was required, that for the retaining of the 
perambulation 'of the circuits of pariſhes, the people 
ſhould once in the year, at the time accuſtomed, with 
the curate and the ſubſtantial men of the pariſh, walk 
about the pariſhes, as they were accuſtomed, and at 
their return to the church make. their common prayers, 
And the curate in their ſaid common perambulations, was 
at certain convenient places to admoniſh the people, -to 
give thanks to god (in the beholding of his benefits), and 
for the increaſe and abundance of his fruits upon the 
face of the earth; with the ſaying of the 103d pſalm. 
At which time alſo the ſaid miniſter was required, to 
inculcate theſe or ſuch like ſentences, Curſed be he whith 
tranſlateth the bounds and dolles of his neighbour ; or ſuch 
other order of prayers, as ſhould be lawfully appointed. 
Gibſ. 213. To | 

ut 6 ſuperſtitions here laboured againft, were not 
ſo eaſily ſuppreſſed ; as may be gathered from the endea- 
vours uſed to ſuppreſs them ſo late as the time of arch- 
biſhop Grindal : And now, fince that hath been long ef- 
fected, it were to be wiſhed, that perambulations were 
held more regularly and frequently than now they are ; 
to the end the limits of pariſhes may be the better kept 
up and aſcertained. G:b/. 213. 

3. The bounds of parifhes, tho* coming in queſtion Bounds of pa- 
in a fpiritual matter, thall be tried in the temporal court. 1 
This is a maxim, in which all the books of common law ; 
are ' unanimous ; altho* our provincial conftitutions do 
mention the bounds of pariſhes, amongſt the matters 
which merely belong to the eccleſiaſtical court, and can- 
4 not belong to any other. Gibſ. 212. 

4 And in the 14 C. when a prohibition was prayed to- 

the ſpiritual court, for proceeding to determine a caſe 
10 of tithes, the right to which depended on the lands ly- 
4 ing in this or that vill; it was denied by the whole 
court of king's bench, who declared, that the bounds of 
vills 
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vills are triable in the eccleſiaſtical court. Gihſ. 213. 

But this was between two ſpiritual perſons, the rec- 

tor and vicar, 2 Noll's Abr. 312. "ty 
And in the cafe of Ives and Hright, H. 15 Car. If the 


bounds of a village in a pariſh come in queſtion in the 


eccleſiaſtical court, in a ſuit between the parſon impro- 
priate and the vicar of the ſame pariſh, as if the vicar 
claim all the tithes within .the village of D. within the 
pariſh, and the parſon all the tithes in the reſidue of the 
pariſh, and the queſtion between them is, whether cer. 
tain lands, whereof the vicar claims the tithe, be within 


the village of D. or not; yet inaſmuch as it is between 


ſpiritual perſons, viz. between the parſon and vicar, al- 
tho the parſon be a layman, and the parſonage appropri- 


ate a lay- fee, yet it ſhall be tried in the eccleſiaſtical court. 


And in this caſe the prohibition was denied. 2 Rolls 
Abr. 312. | 

And by the 17 G. 2. c. 37. it is enacted, that where 
there ſhall be any diſpute, in what pariſh or place, im- 
proved waſtes and drained and improved marſh lands lie, 


and ought to be rated; the occupiers of ſuch lands, or 


houſes built thereon, tithes ariſing therefrom, mines 
therein, and ſaleable underwoods, ſhall be rated to the 
relief of the poor and to all other pariſh rates within ſuch 
pariſh and place which lies neareſt to ſuch lands : and 
if on application to the officers of ſuch pariſh or place to 
have the ſame aſleſſed, any diſpute ſhall ariſe ; the juſtices 
of the peace at the next ſeſſions after ſuch application 
made, and after notice given to the officers of the ſeveral 
pariſhes and places adjoining to ſuch lands, and to all 
others. intereſted therein, may hear and determine the 
ſame on the appeal of any perſon intereſted, and may 
cauſe the. ſame to be equally aſſeſſed ; whoſe determina- 
tion therein ſhall be final. But this ſhall not determine 
the boundaries of any pariſh or place, other than for the 


purpoſe of rating ſuch lands to the relief of the poor, and 


other parochial rates. /. 1, 2. | 
And by the 2 & 3 Ed. 6. c. 13. Every perſon who 

ſhall have any beaſts or other cattle tithable, depaſturing 

in any waſte or common, whereof the pariſh is not cer- 


tainly Known, ſhall pay the tithes thereof where the 


owner of the cattle dwells. /. 3. 
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2 | a 

2 i. D ONIFACE. e do decree, that the offices for Paric clade 
- holy water be conferred upon poor clerks. Lind. 142. 

r For the underſtanding of which conſtitution, it is to | 
e be obſerved, that pariſh clerks were heretofore real clerks; 


e of whom every miniſter had at leaſt one, to aſſiſt under 
— him, in the celebration of divine offices; and for his bet- 
n ter maintenance, the profits of the office of aguæbajalus 
n (who was an aſſiſtant to the miniſter in carrying the 
|- holy water) were annexed unto the office of the pariſh 
F clerk by this conſtitution : ſo as, in after times, aguæba- | 
. jalus was only another name for the clerk officiating un- | 


der the chief miniſter, | 

2. Can. 91. And the ſaid clerk ſhall be twenty years His qualin cation 
of age at the leaſt; known to the parſon, vicar, or mi- |. 
nifter, to be of honeſt converſation, and ſufficient for his | 


e, reading, writing, and alſo for his competent ſkill in ſing- 
or ing (if it may be). | 
es 3. All incumbents once had the right of nomination How to be ar- 
he of the pariſh clerks, by the common law and cuſtom of Vintes. 
ch the realm. Gib/. 214. | 
nd And by the aforeſaid conſtitution of archbiſhop Bonz- 
to face, Becauſe differences do ſometimes ariſe between 
es rectors and vicars and their pariſhioners, about the con- * 
on ferring of ſuch offices, we do decree, that the ſame rec- | 
ral tors and vicars, whom it more particularly concerneth to = 
all know who are fit for ſuch offices, ſhall endeavour to place a 
he ſuch clerks in the aforeſaid offices, who according to their 1 
ay judgment are ſkilled and able to ſerve them agreeably in 4 
la- the divine adminiſtration, and who will be obedient to 
ne their commands. | 
the And by Can. 91. No pariſh-clerk upon any vacation ſhall 
ind be choſen within the city of London or elſewhere, but by the 
parſon or vicar; or where there is no parſon or vicar, by the 
l 2 miniſter of that place for the time being: which choice ſhall 
ng 


be ſignified by the ſaid miniſter vicar or parſon, to the pa- 
rifhioners the next ſunday following in the time of divine 
ſervice, | | 

Since the making of which canon, the right of put- 
ting in the pariſh clerk hath often been conteſted be- 
tween incumbents and pariſhioners, 'and prohibitions 
prayed, and always obtained, to the ſpiritual court for 
maintaining the authority of the canon in favour of the 
incumbent, 
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His ſalary. 


Partſh clerk. 


Incumbent, againſt the plea of cuſtom in behalf of ths 


pariſhioners. Gib/. 214. 

Thus, E. 8 * Crate and Plamer. Tue pariſhioners 
of the pariſh of St. Alphage in Canterbury, did preſcribe 
to have the election of their pariſh clerk, and by the 
canon the eleQion of the clerk is given to the vicar: It 
was adjudged in this caſe, that the preſcription ſhould: be 
preferred before the canon; and a TA penn was award- 
ed accordingly. Hughes 275. 

T. 21 Ja. Jernyns caſe. Fermyn, rotor of the pariſh 
of St. Katherine's in Coleman ſtreet, and Hammond as 
clerk there, ſued in the ſpiritual court to have the ſaid 
clerk eſtabliſhed there, being placed there by the parſon 
according to the late canon; where the pariſhioners di- 
ſturbed him upon a pretence of a cuſtom to place the 
clerk there by the election of their veſtry. And upon 
this ſurmiſe of a cuſtom, the churchwardens and pari- 
ſhioners prayed a prohibition ; and after divers motions, 
2 prohibition was granted: for they held that it was a 

cuſtom, and that the -canon cannot take it away, 
Cro. Ja. 670. 

4. Pariſh clerks after having been duly chofen and 
appointed, are ufually licenſed uy the ordinary, Jolnſ. 
204. 

And when they are licenſed, they are fworn to obey 

the miniſter. Johnſ. 205. 
And if a pariſh clerk hath been uſed time ont of mind to 
be choſen by the veſtry, and after admitted and ſworn before 
the archdeacon, and he refuſe to ſwear ſuch pariſh clerk 
ſo elected, but admitteth another chofen by the parſon; 
a writ may be awarded to him commanding him to ſwear 
him. 2 RulPs Abr. 234. Finer. Mandamus H. 3. 3 
Bac. Abr. 53t. * 

And in the caſe of K. and 8 official of the 
conſiſtory court of the hiſhop of London, a mandamus 


Was 1 to admit one Robert Trott to the office of 


pari clerk of Clerkenwell, being elected by the pariſh ; 
it being ſhewn that the official had uſually admitted to 
that office. 3 Bac. Abr. 531. 

5. By the aforeſaid conſtitution of archbiſhop Boniface ; 
If the pariſhioners ſhall malicioufly withholi the accuſtomed 
alms from the aquæbajalus, they ſhall be earneſtly admoniſbed 
to render the ſame ; and if need be, ſhall be compelled by ec 


_ cleftaſtical cenſure. 


Alms] 


p ! 
Pariſh clerk. 

Alms] By which word we may underſtand, that ſuch 
clerks cannot claim any thing by way of a certain allow- 
ance or endowment by reaſon of their office of aguzbajalus : 
But their ſuſtentation ought to be collected and levied ac- 


cording to the manner and cuſtom of the country. Lindw. 


143. 

Accuſtomad alms] For this cuſtom ought to be conſider- 
ed according to the manner anciently obſerved ; which 
alſo, inaſmuch as it concerneth the increaſe of divine 
worſhip, ought not to be changed at pleaſure: but here- 


unto the pariſhioners may be compelled by the biſhop. 
Lindi. 143. 


And cuſtom of this kind is good and laudable, that 
every maſter of a family (for inſtance) on every lord's 


day give to the clerk bearing the holy water ſomewhat 
according to the exigency of his condition ; and that on 


chriſtmaſs day he have of every houſe one loaf of bread, 


| and a certain number of eggs at eaſter, and in the au- 
tumn certain ſheaves, Alſo that may be called a laudable 
cuſtom, where ſuch clerk every quarter of the year re- 
ceiveth ſomething in certain in money for his ſ aft 


riſh, For ſuch laudable cuftom is to be obſerved ; and 
to this the pariſhioners ought to be compelled : for ha- 
| ving paid the ſame for ſo long a time, it ſhall be pre- 


thereunto, Lindw. 143. 


Adnoniſbed] Not only by the miniſters, but alſo and 
more eſpecially by the ordinary of the place. Zindw. 143. 


By eccleſiaſtical cenſure] Of which there are three kinds; 
3 ſuſpenſion, excommunication, and interdict. Lindw: 143. 
And by Can. 91. The ſaid clerks ſhall have and receive 

ne their ancient wages, ⁊uithout fraud or diminution, either at 
us the hands of the churchwardens, at ſuch times as hath been 
accuſtomed, or by their own collection, according to the moſt an- 


cient cuſtom of every pariſh. | 


Ancient wages] In caſe ſuch cuſtomary allowance is de- 


upon, direct where it is to be ſued for, viz. before the 
(as we ſee) calls thoſe wages accuſtomed aims; and in the 
ſame nature, for what the writ calls largitio charitativg 


ſan 


enance, 
' which ought to be collected and levied in the whole pa- 


ſumed that at firſt they voluntarily bound themſelves 


nied, the foregoing conftitution, and the practice there 
ordinary in his eccleſiaſtical court. That conſtitution 
regiſter there is a conſultation provided in a caſe of the 


N originally a free gift), which by parity of rea- 
egg, 
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66 Palrich clerk. 

| ſon may be fairly extended to the preſent caſe. G14/. 
214. | 2 
But by the common law; If a pariſh clerk claim by 
cuſtom to have a certain quantity of bread at chriſtmas, 
of every inhabitant of the rarith, or the like, and ſue 
for this in the ſpiritual court; a prohibition lieth. 2 Roll 
Abr. 2.86. | 7 15 
H. 12 G. 2. Pitts and Evans, A prohibition was 


ome to a ſuit in the ſpiritual court by the clerk of 


t. Magnus for 1s 4d. aſſeſſed on the defendant's houſe 
at a veſtry in 1672, to be paid to the pariſh clerk, For 
by the court, he is a temporal officer; or if not, yet he 
could not ſue there for ſuch a rate: for if it is due by 
cuſtom, he may maintain an aſſumpſit if not, a quantum 
meruit, or a bill in equity. Str. 118. 

M. 3 An. Parker and Clerte. The clerk of a parifh 
libelled againſt the churchwardens, for ſo much money 
due to him by cuſtom every year, and to be levied by 
them on the reſpective inhabitants in the ſaid pariſh; 
and after ſentence in the ſpiritual court, the defendants 
ſuggeſted for a prohibition, that there was no ſuch cu- 

» ſtom as the plaintiff had ſet forth in his libel. It was 
objected againſt granting the prohibition, that it was now 
too late, becauſe it was after ſentence, eſpecially ſince the 
cuſtom was not denied; for if it had, and' that court had 
proceeded, then, .and not before, it had been proper to 
move for a prohibition. But by Holt chief juſtice ; it is 
never too late to move the king's bench for a prohibition, 
where the ſpiritual court had no original juriſdiction, as 
they had not in this caſe, becauſe a JE of a pariſh is 
neither a ſpiritual perſon, nor is this duty in demand ſpi- 
ritual, for it is founded on a cuſtom, and by conſe- 
quence triable at law; and therefore the clerkgymay 
have an action on the caſe againſt the churchwardens 
for neglecting to. make a rate, and to levy it, or if it had 
been levied and not paid by them to the plaintiff. 6 Mad. 

252. 3 Salk. 87. | | 


Hon to be te. 6. The pariſh clerk ought to be deprived by him that 


moved from his 
offc ©, 


placed him in his office; and if he is unjuſtly deprived, 2 
mandamus will lie to the churchwardens to reſtore him: 
for the law; looks upon him as an officer for life, and one 
that hath a freehold in his place, and not as a ſervant; 
and therefore will not ſuffer the eccleſiaſtical court to de- 
prive him, but only to correct him for any miſdemeanor 
8 cenſures, 2 Roll's Abr. 234. Gibſ. 214. 

70d. 192. ta ADE. (on 1.39. e b 6 
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Pariſh clerk. 
F. 12 C. Townſhend and Thorpe. The plaintiff declared 
in prohibition, that he was indicted for an affault with in- 
tent to commit ſodomy, notwithſtanding which he was 
proceeded againſt in the ſpiritual court for the ſame offence, 
and for drunkenneſs. , The defendant pleaded, that the 
plaintiff was a pariſh clerk, and that the ſuit there was not 
only to puniſh him for the incontinency, but alſo to de- 
prive him of his office. Demurrer thereupon. And as it 
was going to be argued, the court propoſed to ſtay till the 
indictment was tried; and it having been tried, and the 
defendant convicted and pilloried, the court, without or- 
dering the declaration to be amended, granted a conſulta- 
tion as to the proceeding to deprive, and confirmed the 
prohibition as to any other puniſnment. They ſaid, he 
was an eccleſiaſtical officer as to every thing but his elec- 
tion. Str. 776. 5 
M. 6 G. 2. Peak and Bourne. The plaintiff declared 
in prohibition, that he was ſued in the ſpiritual court for 
executing the office of deputy pariſh clerk, without the 
licence of the ordinary. On demurrer, three points were 
made: 1. Whether a pariſh clerk be a temporal or a ſpi- 
ritual officer. 2. Whether he can make a deputy. 3. 
Whether the licence of the ordinary is requiſite, It was 
argued three ſeveral times upon all the points. But the 
court in giving judgment founded themſelves only upon 
the laſt; as to which they held, that a licence was not 
neceſſary, and therefore gave judgment for the plaintiff in 
prohibition, They ſaid the canon did not require it, and 
indeed it would be a transferring the right of appointment 
to all intents and purpoſes to the ordinary. As to the 
two other points, the court ſtrongly inclined that he was 
a temporal officer as to the right of his office; and that 
he might make a deputy. And as to the firſt, when the 
court were preſſed with their own authority in Townſhend 
and Thorp, they ſaid it was a haſty opinion, into which 
they were tranſported by the enormity of the caſe. Str, 
> -- | 20 
T. 30 & 31 G.-2. Tarrant and Haxby. A motion was 
made for a prohibition to the conſiſtory court of York, to 
ſtay their proceedings againſt. Tarrant the. preſent pariſh 
clerk of St Oſith in Vork; which proceedings were there 
Inſtituted at the inſtance of Haxby the deprived pariſh 
clerk,” for the reſtoration of the ſaid Haxby. It was urged 
that the office is temporal ; and therefore that the ſpiritual 
court hath no juriſdiction concerning his deprivation. 
This by, they ſaid, 2 deprived by the parſon and 
| 2 the 


68 Partſh clerk, 


the whole pariſh, for drunkenneſs during divine ſervice, 
and other miſdemeanors : Whereupon, the parſon ap- 
pointed Tarrant in his room. Againſt whom, Haxby 
libelled in the conſiſtory cqurt ; where there was a moni- 
tion, and they were proceeding to reſtore Haxby. And 
all this was ſuggeſted. Upon which, a rule was granted 
to thew cauſe. And now cauſe was to have been ſhewn. 
But the counſel, being ſatisfied that it was too ſtrong 
againft them, gave it up. And the rule for the prohibi- 
tion was made abſolute, Bur. 367. 


Parochial library. See Libzaty. 
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DARS ON, perſona, properly ſignifies the rector of a 
pariſh church ; becauſe during the time of his incum- 
bency he repreſents the church, and in the eye of the law 
ſuſtains the perſon thereof, as well in ſuing, as in being 
Tued, in any action touching the ſame. Ged. 185. 


Parſon impar ſanee (perſena 1mperſenata) is he that as 
lawful incumbent is in actual rollellon of a pariſh church, 


and with whom the church is full, whether it be preſen- 
tative or impropriate. 1 {nft. 300. _ | 

The law concerning parſons, as diſtin from vicars, 
is treated of under the title Appꝛopziation. 
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A Patriarch is the chief biſhop over ſeveral. countries ot Ci 
provinces, as an archbiſhop is of ſeveral dioceſes ; th 


and hath ſeveral archbiſhops under him. Gad. 20. 
Patron, patronage. See Adbowſon. bil 


Peculiar, 


6g 


Peculiar. 


1. I XEMPT juriſdictions are fo called, not becauſe Exempt juriſdice 
they are under no ordinary; but becauſe they are nein general, 
not under the ordinary of the dioceſe, but have one of 
their own. Theſe are therefore called peculiars, and are 
of ſeveral ſorts, - 1 Still, 336. 
2. As, firſt, Royal peculiars; which are the king's Royal peculiars, 
free chapels, and are exempt from any juriſdiction but the 
King's, and therefore ſuch may be reſigned into the king's 
bands as their proper ordinary ; either by ancient privi- 
lege, or inherent right. 1 Still. 337. Lindw. 125. 
3. Peculiars of the archbiſhops, excluſive of the biſhops Archbiſhops pe- 
and archdeacons; which ſprung from a privilege they had, t. 
to enjoy juriſdiction in ſuch places where their ſeats and 
poſſeſſions were: and this was a privilege no way unfit or 
' unreaſonable, where their palaces were, and they often- 
. times repaired to them in perſon; as anciently the arch- 
, biſhops appear to have done, by the multitude of letters 
7 dated from their ſeveral ſeats. Gf. 978. | 
In theſe peculiars (which, within the province of Can- 


$ terbury, amount to more than a hundred, in the ſeveral 
„ dioceſes of London, Wincheſter, Rocheſter, Lincoln, 
1 Norwich, Oxford, and Chicheſter) juriſdiction is admi- 

niſtred by ſeveral commiſſaries; the chief of whom is the 
85 dean of the arches, for the thirteen peculiars within the 


city of London. And of theſe Lindwood obſerves, that 
their juriſdiction is ar chidiaconal. Gig.. 978. 
4. Peculiars of biſhops, excluſive of the juriſdiction of peculiars of bi- 


wy the biſhop of the dioceſe in which they are ſituated. Of hops in another 
which ſort, the biſhop of London hath four pariſhes with- ®<*- 
in the dioceſe of Lincoln; and every biſhop, who hath a 
houſe in the dioceſe of another biſhop, may therein exer- 

* ciſe epiſcopal juriſdition. And therefore Lindweod ſays, 

5; the ſignification of biboprick is larger than that of dioceſe, 


becauſe a biſhoprick may extend into the dioceſe of ano- 
ther biſhop, by reaſon of a peculiar juriſdiction which the 
biſhop of another dioceſe may have therein. Gilſ. 978. 
5. Peculiars of biſhops in their own dioceſe, excluſive pullars of bi- 
of archidiaconal juriſdiction. Of which, Lindwood writes mops in their 
thus: There are ſome churches, which altho' they be 9%» Giocele, ex- 
ſituate within the precincts of an archdeaconry, yet are CT Juriſ- 
not ſubje& to the archdeacon ; ſuch as churches regular dien. 
at, of monks, canons, and other religious; fo alſo it the 


F 3 archbiſhop 
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archbiſhop hath reſerved ſpecially any churehes to his own 
juriſdiction, ſo as that within the ſame the archdeacon 
ſhall exerciſe no juriſdiction; as it is in many places, 
where the archbiſhops and biſhops do exerciſe an imme- 
diate and peculiar juriſdiction. Gib/. 978. | 
As to the former of theſe, the juriſdiction over religious 
houſes ; the archdeacons were excluded from that by the 
ancient canon law, which determines, that archdeacons 
ſhall have no juriſdiction in monaſteries, but only by ge- 
neral or ſpecial cuſtom; and if the archdeacon could not 
make out ſuch cuſtom, he was to be excluded from juriſ- 
diction, becauſe he could not claim any authority of com- 
mon right. As to the other, namely, the exempting of 
particular pariſhes from archidiaconal juriſdiction; there 
are not only many inſtances of ſuch exemptions in the 
eccleſiaſtical records, but the pariſhes themſelves continue 
ſo exempt, and remain under the immediate juriſdiction 
of the archbiſhop, as in other places of the biſhop, Gi. 
8. ; | 

Of Jeans, % Peculiars of deans, deans and chapters, prebenda- 

pre-. N b 
dendaries, and Ties, and the like; which are places wherein by ancient 
others. compoſitions the biſhops have parted with their juriſdic- 
tion as ordinaries, to thoſe ſocieties; probably becauſe 
the poſſeſſions of the reſpective corporations, whether ſole 
or aggregate, lay chiefly in thoſe places: the right of which 
ſocieties was not original, but derived from the biſhop ; 
and where the compoſitions are loſt, it depends upon pre- 

ſcription, 2 978. 1 Still. 337. | 
AM. 8 V. Rebinſm and Godſalve. Upon motion for a 
prohibition to ſtay a ſuit in the biſhop's court, upon ſug- 
geſtion that the party lived within a peculiar archdeaconry; 
it was reſolved by the court, that where the archdeacon 
_ hath a peculiar juriſdiction, he is totally exempt from the 
power of the biſhop, and the biſhop cannot enter there 
and hold court; and in ſuch caſe, if the party who lives 
within the peculiar be ſued in the biſhop's court, a pro- 
hibition ſhall be granted : but if the archdeacon hath not 
a peculiar, then the biſhop and he have concurrent juriſ- 
diction, and the party may commenck his ſuit, either in 
the archdeacon's court or the biſhop's, and he hath elec- 
tion to cauſe which he pleaſeth: and if he commence in 
the biſhop's court, no prohibition ſhall be granted; for if 
it ſhould, it would confine the biſhop's court to determine 
nothing but appeals, and render it incapable of having 
any cauſes originally commenced there, L. Raym. 123. 


it 
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It ſeems to be true doctrine, that no exemptions grant- 
ed to perſons or bodies under the degree of biſhop, extend 
to a power of employing any biſhop they can procure, to 
perform for them ſuch acts as are merely epiſcopal, unleſs 
{pecial words be found in their grants of exemption, im- 
powering and warranting them ſo to do; but that all ſuch 
acts are to be performed by the biſhop of the dioceſe with- 
in which they are ſituated, after the exemption as much 
as before: Or, in other words, that the exemptions in 
which no ſuch clauſe is found, are only exemptions from 
the exerciſe of ſuch powers, as the perſons or bodies are 
capable of exerciſing. Thus it is in granting letters di- 
miſſory (as hath been ſhewed before, in the title Oꝛdi- 
nation.) And thus it ſeems to have been underſtood, in 
the act of conſecrating churches and churchyards, and 
reconciling them when polluted ; by a licence which we 
find the dean of Windſor had from the guardian of the 
ſpiritualties of Saliſbury, to employ any catholick biſhop 

to reconcile the cloyſter and yard of the ſaid free chapel, 
when they had been polluted by the ſhedding of blood. 
Gibſ. 978. 
In the time of archbiſhop Winchelſey, upon an appeal 
to Rome, in a controverſy concerning Pagham, a pecu- 
| liar of the archbiſhop of Canterbury ; it was ſaid, in the 
| repreſentation to the pope, to be of Canterbury dioceſe; 
| which was objected againſt in the exceptions on the other 
ſide, becauſe in truth and notoriety. it is in the dioceſe of 
Chicheſter, Which was a juſt exception in-point of form ; 
becauſe the proper ſtyle of thoſe peculiars, as often as they 
: are mentioned in any inſtruments, is, of or in ſuch a dio- l 
ceſe (namely, the dioceſe in which they are ſituated) and | 
1 of the — and immediate juriſdiction of the archbiſhop. 
> Gibſ. 979. : 
8 
$ 


7. Peculiars belonging to monaſteries ; concerning of menatterie:, 
which, it is enacted by the 31 H. 8. c. 13. that ſuch of 
the late monaſteries, abbathies, priories, nunneries, col- 
t leges, hoſpitals, houſes of friers, and other religious and 
a eccleſiaſtical houſes and places, and all churches and cha- 
pels to them belonging, which before the diſſolution were 
: exempted from the viſitation and other juriſdiction of the 


n ordinary, ſhall from henceforth be within the juriſdiction 
if and viſitation of the ordinary, within whoſe dioceſe the 
e are ſituate, or within the juriſdiction and viſitation of ſuch 


perſons as by the king ſhall be limited and appointed. 
j- 23. F 
F4 Such 
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Petuliat. 


Such exemptions were commonly granted at Rome, to 
thoſe who ſolicited for them; eſpecially to the larger mo- 
naſteries, and ſuch who had wealth enough to ſolicit pow- 


erfully: but the right of viſitation being of common right 


in the biſhop, the religious who had obtained ſuch exemp- 
tions, were liable to be cited, and were bound upon pain 
of contumacy, either to ſubmit to his viſitation, or to 
exhibit their bulls of exemption, to the end might be 
viewed and examined, and the biſhop might ſee of what 
authority and extent they were. And whereas this ſtatute 
veſts a power in the king, to ſubje& any of thoſe religious 
houſes which were heretofore made exempt, to ſuch juriſ- 
diction as he ſhould appoint, excluſive of the ordinary; 
there can be no doubt, but that the perſons who claim 
exemption from the viſitation of the ordi in virtue of 
ſuch appointment, are obliged upon pain of eccleſiaſtical 
cenſures (in like manner as the religious were) to ſubmit 
the evidences of their exemption to the examination of the 
ordinary; without which, it is impoſſible for him to know 
how far his authority extends. Gi 977. 

8. By the 25 H. 8. c. 19. All appeals to be had from 


places exempt, which heretofore, by reaſon of grants or 


liberties of ſuch places exempt, were to the biſhop or ſer 
of Rome, ſhall be to the king in chapcery ; which ſhall 
be definitively determined by authority of the king's com- 
miſhon : ſo that no archbiſhop or biſhop ſhall intermit or 
meddle with any ſuch appeals, otherwiſe than they might 
have done before the making of this act. .. 6. 

9. By the 25 H.8. c. 21. Viſitations of places exempt, 
which heretofore were viſited by the pope, ſhall not be 
by the archbiſhop of Canterbury ; but in ſuch caſes, re- 
dreſs viſitation and confirmation ſhall be by the king, by 
commiſſion under the great ſeal. 

And by the ſtatute of the 1 G. fl. 2. c. 10. All dona- 


tives which have received or ſhall receive the augmenta- 


tion of the governors of queen Anne's bounty, ſhall there- 
by and from thenceforth become ſubject to the juriſdiction 


of the biſhop of the dioceſe : and that no prejudice may 


thereby ariſe to the patrons of fuch donatives, it is provi- 
ded, that no ſuch donative ſhall be ſo augmented, with- 
out conſent of the patron under his hand and ſeal. 


Penance. 
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1. 8 is an eecleſiaſtical puniſhment, uſed Of penance and 


in the diſcipline of the church, which doth affect commutation in 


the body of the penitent; by which he is obliged to give“ * 


a publick ſatisfaction to the church, for the ſcandal] he 
hath given by his evil example. So in the primitive times, 
they were to give teſtimonies of their reformation, before 
they were re-admitted to partake of the myſteries of the 
church. In the caſe of inceſt, or incontinency, the ſin- 
ner is uſually injoined to do a publick penance in the ca- 
thedral, or pariſh church, or publick market, barelegged 
and bareheaded in a white ſheet, and to make an open 
confeſſion of his crime in a preſcribed form of words; 
which is augmented or moderated according to the quality 
of the fault, and the diſcretion of the judge. So in ſmall- 
er faults and ſcandals, a publick ſatisfaction or penance, 
as the judge ſhall decree, is to be made before the miniſter, 
churchwardens, or ſome of the pariſhioners, reſpe& bein 
had to the quality of the offence, and circumſtances of 
the fact; as in the caſe of defamation, or laying violent 
bands on a miniſter, or the like. God. Append. 18. 

And as theſe cenſures may be moderated by the judge's 
diſcretion, according to the nature of the offence ; fo alſo 
they may be totally altered by a commutation of penance : 
and this hath been the ancient privilege of the eccleſiaſti- 
cal judge, to admit that an oblation of a ſum of mon 
for pious uſes ſhall be accepted in ſatisfaction of publick 
penance. Id. 19. 

But penance muſt be firſt injoined, before there can be 
a commutation ; otherwiſe it is a *commutation for no- 
thing. God. 89. ce 


2. Lindwood and other canoniſts mention three ſorts of Penance of di- 


ance : vers kinds, 


(1) Private; injoined by any prieſt in hearing confeſ- 
$ | E's 


(2) Publick; injoined by the prieſt for any notorious 
crime, either with or without the biſhop's licence accord- 
ing to the cuſtom of the country. | . 
(3) Solemn penance ; concerning which it is ordained 
by a conſtitution of archbiſhop Peccham, as followeth : 

reas, according to the ſacred canons, greater fins, 
ſuch as inceſt and the like, which by their ſcandal raiſe a 
clamour in a whole city, are to be chaſtiſed with ſolemn 


I penance z 


14 


By canon. 


Lind. 321. 


Penance. 


penance; yet ſuch penance ſeemeth to be buried in oblivion 
by the negligence of ſome, and the boldneſs of ſuch eri- 
minals thereby is increaſed ; we do ordain, that ſuch ſo- 
lemn penance be for the future impoſed, according to the 
canonical ſanctions. Lindw. 339. 

And this penance could be injoined by the biſhop only; 
and did continue for two, three, or more years. But in 
latter ages, for how many years ſoever this penance was 
inflicted, it was performed in Lent only. At the begin- 
ning of every Lent, during theſe years, the offender was 
formerly turned out of the church; the firſt year, by the 
biſhop; the following year by the biſnop; or prieſt. On 
every Maundy Thurſday, the offender was reconciled 
and abſolved, and received the ſacrament on Eaſter- day, 
and on any other day till Low-Sunday: This was done 
either by the biſhop or prieft. But the laſt final reconcilia- 
tion, or abſolution could be paſſed regularly by none but 
the biſhop. And it is obſervable, that even down to 
Lindwood's time, there was a notion prevailed, that this 


ſolemn penance could be done but once: If any man re- 


lapſed after ſuch penance, he was to be thruſt into a mo- 
naſtery, or was not owned by the church; or however 
ought not to be owned according to the ſtrictneſs of the 
canon; tho? there is reaſon to apprehend, that it was often 


. otherwiſe in fact. And indeed this ſolemn penance was 


ſo rare in thoſe days, that all which hath been ſaid on this 
ſubject was rather theory than practice, except perhaps in 


caſe of hereſy. Fohnſ. Pecch. 


z Boniface. e doordain, that laymen ſhall be com- 
pelled by the ſentence of excommunication, to ſubmit to 
canonical penances, as well corporal as pecuniary, inflict- 
ed on them by their prelates. And they who hinder the 
ſame from being perſormed, ſhall be coerced by the ſen- 
tences of interdi& and excommunication. And if diſtreſſes 
ſhall be made on the prelates upon this account, the diſ- 
trainers ſhall be proceeded againſt by the like penalties, 


* 


Which corporal penances Lindwood ſpecifieth in divers 


inſtances; as, thruſting them into a monaſtery, brand- 


ing, fuſtigation, impriſonment. Lind. 321. 1 
Othob. We do decree, that the archdeacons for any 
mortal and notorious crime, or from whence ſcandal may 
ariſe, ſhall not take money for the ſame of the offenders, 
but ſhall inflict upon them condign punifament. Atbon. 

125. | 
? Stratford. 
4 
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Stratford. - Becauſe the offender hath no dread of his 
fault, when money buys off the puniſhment ; and the 
archdeacons, and their officials, and ſome that are their 
ſuperiors, when their ſubjects of the clergy or laity com- 
mit relapſes into adultery, fornication, or other notorious 
exceſſes, do for the ſake of money remit that corporal 
penance, which ſhould be inflicted for a terror to others; 
and they who receive the money apply it to the uſe of 
themſelves, and not of the poor, or to pious uſes ; which 
is the occaſion of grievous ſcandal, and ill example : 
Therefore we do ordain, that no money be in any wiſe 
received for notorious ſin, in caſe the offender hath re- 
lapſed more than twice; on pain of .reſtoring double of 
what ſhall have been ſo received within one month after 
the receipt thereof, to be applied to the fabrick of the 
cathedral church; and of ſuſpenſion ab officio, which 
they who receive the ſame, and do not reſtore double 
thereof within one month as aforeſaid, ſhall ipſo facto 
incur, And in commutations of corporal penances for 
money (which we forbid to be made without great and 
urgent cauſe), the ordinaries of the places ſhall uſe ſo 
much moderation, as not to lay ſuch grievous and exceſ- 
ſive publick corporal penances on offenders, as indirectly 
to force them to redeem the ſame with a large ſum of 
money. But ſuch commutations, when they ſhall here- 
after be thought fit to be made, ſhall be ſo modeſt; that 
the receiver be not thought rapacious, nor the payer too 
much aggrieved ; under the penalties before mentioned. 
Lind. 323. | 

4. By the ſtatute of Circumſpecte agatis, 13 Ed. 1. By ſlatute. 
t. 4. The king to his judges ſendeth greeting: Uſe your 
ſelves cireumſpectly concerning the biſhops and their 
clergy, not puniſhing them if they hold plea in court 
chriſtian of ſuch things as be mere ſpiritual, that is to 
wit, of penance injoined by prelates for deadly fin, as 
fornication, adultery, and ſuch like; for the which, 
ſometimes corporal penance, and ſometimes pecuniary is 
Injoined : in which caſes the ſpiritual judge ſhall have 
power to take knowledge, notwithſtanding the king's 
prohibition. | 

By the ſtatute of Articuli cleri, 9 Ed. 2. fl. 1. c. 2. 
if a prelate injoin a penance pecuniary to a man for his 
offence, and it he demanded ; the king's prohibition ſhall 
hold place: But if prelates injoin a penance corporal, 
and they which be ſo puniſhed will redeera upon their 
own accord ſuch penarices by money; if money be de- 

manded 
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Diſpofal of the 


commutation 
money. 


on a clerk, the amends for the peace broken ſhall be he. 


Elizabeth, and in the year 1640, it was to be applied to 


privity and advice of the biſhop. In archbiſhop Whit- 


without the biſhop's privity, was complained of in par- 


without the privity of the biſhop; he was at leaſt to 


Penance. 
manded before a ſpiritual judge, the king's prohibition 
ſhall hold no place. 

And by the ſame ſtatute, c. 3. If any lay violent hand; 


fore the king, and for the excommunication before a pre- 
late, that corporal penance may be injoined ; which if 
the offender will redeem of his own good will, by giving 
money to the prelate, or to the party grieved, it ſhall be 


required before the prelate, and the king's prohibition 
ſhall not lie. 


Before the prelate] It ſeems to be agreed by the cano- 
niſts, that archdeacons may not inflict pecuniary penal- 
ties, unleſs warranted by preſcription. Gibf. 1046. 

5. Dr Ayliffe ſays, that anciently the commutation 
money was to be applied to the uſe of the church, as 
fines in caſes of civil puniſhment are converted to the uſe 
of the publick. Ayl. Par. 413. 

By ſeveral of the canons made in the time of queen 


pious and charitable uſes; and the Reformatio legum di- 
rected, that it ſhould be to the uſe of the poor of the 
pariſh where the offence was committed, or the offender 
dwelled. And there was to be no commutation at all, 
but for very weighty reaſons, and in caſes very particular, 
And when commutation was made, it was to be with the 


gift's regiſter we find that the commutation of penance, 


lament. And it was one of king William's injunctions, 
that commutation be not made, but by the expreſs order 
and direction of the biſhop himſelf declared in open court, 
And by the canons of 1640, if in any caſe the chan- 
cellor, commiſſary, or official ſhould commute penance 


give a juſt account yearly to the biſhop, of all commuta- 
tion money in that year, on pain of one year's ſuſpen- 
ion. Gibſ. 1045. 


In the reign of queen Anne, this matter was taken into | 


conſideration by the convocation, who made the follow- 
ing regulations; viz.—— That no commutation of pe- 
nance be hereafter accepted or allowed of, by any eccle- 
ſiaſtical judge, without an expreſs conſent given in wri- 
ting by the biſhop of the dioceſe, or other ardinary ha- 
ving exempt juriſdiction ; or by ſome perſon or perſons 
to be eſpecially deputed by them for that purpoſe ; and 
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Penance; 


that all commutations, or pretended commutations, ac- 

cepted or allowed otherwiſe than is hereby directed, be 

ipſo facto null and void. — And that no ſum of money, 

given Or received for any commutation of penance, or any 

part thereof, ſhall be diſpoſed of to any uſe, without the 

like conſent and direction in writing, of the biſhop, or 

other ordinary e exempt juriſdiction, if the cauſe 
hath been proſecuted in their courts; or of the archdea- 
con, if the cauſe hath been proſecuted in his court. And 

all money received ſor commutation, purſuant to the fore- 

going directions, ſnall be diſpoſed of to pious and cha- 

ritable uſes, by the reſpective ordinaries above named: 

Whereof at the leaſt one third part ſhall by them be diſ- 

poſed of in the pariſh where the offenders dwell. And 

that a regiſter be kept in every eccleſiaſtical court, of all 

ſuch commutations, and of the particular uſes to which 
ſuch money hath been applied. And that the account ſo 
regiſtered, be every year laid before the biſhop, or other 
ordinary exempt having epiſcopal juriſdiction, in order 
to be audited by them. And that any eccleſiaſtical judge 
or officer offending in any of the premiſſes, be ſuſpended 
for three months for the ſaid offence. Gibſ. 1046. 

But as none of theſe regulations are now in force, nor 
of the ſaid canons made in the time of queen Elizabeth 
and in the year 1640; Mr Oughton ſays, generally, that 
commutation money is to be given to the poor where the 
offence was committed, or applied to other pious uſes at 
the diſcretion of the judge. 1 ht. 213. 


About the year 1735, the biſhop of Cheſter cited his 
chancellor to the archbiſhop's court at York, to exhibit 


an account of the money received fot commutations, and 
to ſhew cauſe why an inhibition ſhquld not go againſt 


him, that for the future he ſhould not preſume to diſ- 
poſe of any ſum or ſums received on that account, with- 
out the conſent of the biſhop. In obedience to this, an 


account was exhibited without oath ; and that being ob- 
jected to, a fuller was exhibited upon oath. And upon 


the hearing, ſeveral of the ſums in the laſt account were 


objected to as not allowable, and an inhibition prayed to 
the effect above. But the archbiſhop's chancellor refuſed 
to grant ſuch inhibition; and was of opinion, that the 
biſhop could only oblige an account: and ſo diſmiſſed the 
chancellor without bb | 


Penſion, 
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P ENSIONS are certain ſums of money paid to cler. 


gymen in lieu of tithes. And ſome churches have 
ſettled on them annuities or penſions payable by other 
churches. B 5 

Thus in the Regiſtrum Honoris de Richmond, we find à 
penſion paid out of Coram or Coverbam abbey in the coun- 
ty of York (unto which the church of Sedbergh was ap- 
propriated), to the prior of Connyſſde (unto whole priory 
the church of Orton was appropriated) for the ſaid church 
of Sedberwe, 20s. | Append. 94. 

Theſe penſions are due by virtue of ſome decree made 
by an eccleſiaſtical judge upon a controverſy for tithes, 
by which the tithes have been decreed to be enjoyed by 
one, and a penſion inſtead thereof to be paid to another; 
or they have ariſen by virtue of a deed made by the con- 
ſent of the parſon, patron, and ordinary. F. N, B, 
117. . 
| ar the diſſolution of monaſteries there were many pen- 
fions iſſuing out of their lands, and payable to ſeveral 
eccleſiaſtical perſons; which lands were veſted in the 
crown by the ſtatutes of diſſolution; in which ſtatutes 
there is a ſaving to ſuch perſons of the right which they 
had to thoſe penſions: but notwithſtanding ſuch general 
ſaving, thoſe who had that right were diſturbed in the 
Collecting and receiving ſuch penſions ; and therefore by 
another ſtatute, to wit, the 34 & 35 H. 8. c. 19. it 
was enacted, that penſions, portions, corrodies, indemnities, 
Hnodies, proxies, and all other profits due out of the lands if 

religious houſes diſſolved, ſhall continue to be paid to eccleſiaſtical 


perſons by the occupiers of the ſaid lands. And the plamtiff 


may recover the thing in demand, and the value thereof in da- 


mages in the eccleſiaſtical court, together with coſts, And the 


like he ſhall recover at the common law, when the cauſe is there 
determinable. | BA 


By the ſtatute of Circumſpecte agatis, 13 Ed. 1. ft. 4. 
If a prelate of a church, or a patron, demand of a parſon a 


penſion due to him; all ſuch demands ſhall be made in the 65 
ritual court : in which caſe, the ſpiritual judge ſhall hav 
power to take knowledge, notwith/landing the king's probibi- 
tion. 5 | 
In purſuance of which, the general doctrine is, that 
penſions, as ſuch, are of a ſpiritual nature, and * * 
; u 


Penſion. 


ſued for in the ſpiritual court; and accordingly when they 
have come in queſtion, prohibitions have been frequently 
denied, or conſultations granted ; even tho' they have 
been claimed upon the foot of preſcription. - G:b/. 706. 

But lord Coke ſays, if a penſion be claimed by pre- 
ſcription, there, ſeeing a writ of annuity doth lie, and 
that preſcriptions muſt be tried by the common law, be- 
cauſe common. and canon law therein do differ, they can- 
not ſue for ſuch a penſion in the eccleſiaſtical court. 
2 Int. 491. | 

But this hath ſometimes been denied to be law: And 
in the caſe of Jones and Stone, T. 12 V. Holt chief juſ- 
| tice ſaid, he could never get a prohibition to ſtay a ſuit in 
the ſpiritual court againſt a parſon for a penſion by pre- 
ſcription. Vatſ. c. 56. 2 Salk. 550. 


1 


e In the caſe of Dr Gooche and the biſhop of London, M. 
'y 4 G. 2. The biſhop libelled in the ſpiritual court, ſug- 
J geſting that Dr Geache, as archdeacon of Eſſex, is to pay 
3 101 due to the biſhop as a preſlation, for the exerciſe of 


his exterior juriſdiction, The Dr moved for a prohibi- 
tion, alledging that he had pleaded there was no prefcrip- 

tion; and then that being denied, a prohibition ought to 
" go for defect of trial. Gn the contrary, it was argued 
for the biſhop, that the libel] being general, it muſt not 
de taken that he goes upon a prefcription ; but it is to be 
conſidered in the ſame light as the common caſe of a 


T penſion, which is ſuable for in the ſpiritual court; and 
al the nature of the demand ſhews it mult have its original 
2 from a compoſition, it being a recompence for the arch- 
7 deacon's being allowed to exerciſe a juriſdiction, which 


originally did belong to the ordinary. And by the court: 
The biſhop may certainly intitle himſelf ab antique, with- 
out laying a preſcription ; and as it is only laid in gene- 


al | ral, there is no ground for us to interpoſe, till it appears 
F dy the proceedings that a preſcriptive right will come in 
«dl queſtion; if they join iſſue on the plea, it will then be 
be proper to apply ; but at preſent there ought to be no pro- 
re hibition. Str. 879. $i 2 

| M. 1724. Baile and Cornes. In the exchequer : A bill 
4+ was preferred for a penſion only, payable to the preacher 
a of Bridgnorth; and upon hearing of the cauſe (which 
Te was afterwards ended by compromiſe) it ſeemed to be ad- 


mitted, that a bill might be brought for a penſion only. 
Bunk. 18 3. * | 


A biſhop may ſue for a penfion before a chancellor, 
and an archdeacon before his official, Wood b. 2. c. * 
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Penſion. | 


If a ſuit be brought for a penſion, or other thing due 
of a parſonage, it ſeems that the occupier (tho? a tenant) 
ought to be ſued ; and if part of the rectory be in the 
hand of the owner, and part in the occupation of a te- 
nant, the ſuit is to be againſt them both. Watſ. c. 53. 

And tho? there is neither houſe, nor glebe, nor tithes, 
nor other profits but only of eaſter-offerings burials and 
chriſtnings ; yet the incumbent is liable to pay the pen- 
ſion. Hardr. 230. 

If an incumbent leave arrearages of a penſion, the ſuc- 
ceſſor ſhall be anſwerable ; becauſe the church it ſelf is 
charged, into whatſoever hand it comes. Cro. Eliz, 

810. x 


Pentecoſtals. 


P ENTECOSTALS, otherwiſe called V hitſun- ſar- 
things, took their name from the uſual time of pay- 
ment, at the feaſt of pentecoſt, "Theſe are ſpoken of in 
a remarkable grant of king Henry the eighth to the dean 


and chapter of Worceſter; in which he makes over to 


them all thoſe oblations and obventions, or ſpiritual pro- 
fits commonly called whitſun-farthings, yearly collected 
or received of divers towns within the archdeaconry of 
Worceſter, and offered at the time of pentecoſt. From 
hence it appears that pentecoſtals were oblations ; and as 
the inhabitants of chapelries were bound, on ſome cer- 
tain feſtival 'or feſtivals, to repair to the mother church, 
and make there oblation there, in token of ſubjection 
and dependance; ſo, as it ſeems, were the inhabitants of 
the dioceſe obliged to repair to the cathedral (as the mo- 
ther church of the whole dioceſe) at the feaſt of pentecoſt. 


Something like this was the coming of many prieſts and 


their people in proceſſion to the church of St Auſtin in 
Caterbury, in whitſun-week, with oblations and other 
devotions: and in the regiſter of Robert Read, who 


was made biſhop of Chicheſter in the year 1396, there 


is a letter to compel the inhabitants of the pariſhes 


within the archdeaconry of Chicheſter, to viſit their 


mother church in whitſun-week. Gibſ. 976. 1 Warn. 
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Pentetoſtals. 


Theſe oblations grew by degrees into fixed and certain 
payments, from every parith and every houſe in it; as ap- 

ars not only from the aforementioned grant of king 
Henry the eighth, but alſo from a remarkable paſſage in 
the articles of the clergy in convocation in the year 13993 
where the ſixth article is, a humble requeſt to the arch- 
biſhops and biſhops, that it may be declared, whether pe- 
ter-pence, the holy loaf, and pentecoſtals were to be 
paid by the occupters of the lands, tho''the tenements 
were fallen or not inhabited, according to the ancient cu- 
ſtom, when every pariſh paid a certain quota. Gibſ. 976. 


only a charge upon particular churches, where by cu- 
ſtom they have been paid. Ken. Par. Ant. 596. Deg. 
P. 2. c. 15. | 

| And if they be denied, where they are due, they are 
_ recoverable in the ſpiritual court. Gibſ. 977. 


Perambulation. See Pariſh, - 


— 


Perinde valere. 
ERINDE valere was a writ of diſpenſation grant- 
although uncapable; taking that name from the words 


is, to be as effectual to the party, as if he were ca- 
pable, GiB. 8). I 


* 


— — 


Perjurv. 


]* perjury be committed in a temporal cauſe, it is pu- 
niſhable only in the temporal courts ; but where it is 
committed in a ſpiritual cauſe, the ſpiritual judge hath 
. to inflict canonical puniſhment, and prohibi- 
tion will not go. Gibſ. 1013. 1 Ougb. cg . 

For by the ſtatute of Circumſpecte agatis, 13 Ed. 1. 
F. 4.—— For breaking an oath, it hath been granted, 
that it ſhall be tried in a ſpiritual court, when money is 
not demanded, but a thing done for the puniſhment of 
Ver, HI. | G fin ; 


Theſe are ſtill paid in ſome few dioceſes ; being now 


ed by the pope to a clerk admitted to a benefice, - 


of the diſpenſation, which made it perinde vulere, that. 
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law. Gib. 1013. 


fin; in which caſe the ſpiritual judge ſhall have power 
to take knowledge, notwithſtanding the king's prohi- 
bition. | 

For altho' the caſe be ſpiritual, and the perjury is 
committed in the ſpiritual court; yet the judge there can 
only puniſh pro ſalute anime : but the party grieved by 
ſuch perjury, muſt recover his damages at the common 

In the ſtatute of perjury, 5 Ekz. c. . there is a pro- 

viſo, that the fame ſhall not extend to any ſpiritual or ec- 
clefiaſtical court, but ſuch offender as ſhall be guilty of 
perjury or ſubornation of perjury, ſhall and m be pu- 
miſhed by ſuch ufual and ordinary laws as heretofore hath 
been, and yet is uſed and frequented in the ſaid eccleſia- 
ſtical courts. /. II. CY, 
In the ſtatute of the 5 Eliz. c. 23. concerning the writ 
de excommunicato capiendo, perjury in the eccleſiaſtical 
court is ſpecified as an offence (amongſt others) for which 
a perſon may be excommunicated. 

E. 11 W. Biſhop of St David's caſe. By Holt chief 

Juſtice : It hath been a queſtion, whether perjury in the 
ſpiritual court can be tried in the temporal; and in all 
the caſes where it hath been, the perſons have been ac- 
quitted, and ſo it hath been ended, but it is not yet ſet- 
tled. L. Raym. 451. „ 
AM. 4 Geo. K. and Lewis. An information was moved 
for againſt a clergyman, for perjury at his admiſſion to a 
living, upon an affidavit that the preſentation was ſimo- 
niacal, But the court refuſed to grant it, till he had 
been convicted of the fimony. Str. 70, 


Perpetual curate. See Curate. 
Pews in the church. See Church, 


72 Peter-pence. 
JTJETER-PENCE was an annual tribute of one 


penny, paid -at Rome out of every family, at the 


Phyſicians 


Phyſicians. 


1 SHED. Foraſmuch as the ſoul is far 
more precious than the body, we do prohibit un- 
der the pain of anathema, that no phyſician for the health 
of the body, ſhall preſcribe to a fick perſon any thing 
which may prove perillous to the ſoul. ' But when it hap- 
pens that he is called to a fick perſon, he ſhall firſt of 
all effectually perſuade them to ſend for the phyficians 
of the ſoul ; that after the fick perſon hath taken care-for 
his ſpiritual medicament, he may with better effect pro- 
ceed to the cure of his body. And the tranſgreflors of this 
conſtitution, ſhall not eſcape the puniſhment appointed b 
the council. Lind. 330. | 
That is, by the council of Lateran under Innocent the 
third; from the canons of which council this conſtitu- 
tion was taken: which puniſhment is, a prohibition from 
the entrance of the church until they ſhall have made 
competent ſatisfaftion. Jobnſ. Wetherſh. | 
2. By the 3 H. 8. c. 11. Foraſmuch as the ſcience and 
* cunning of phyſick and ſurgery (to the perfect knowledge 
whereof be requiſite both great _— and ripe experi- 
af ence) is daily within this realm exerciſed by a great multi- 
tude of ignorant perſons, of whom the greater part have 
no manner of inſight in the ſame nor in any other kind 
of learning, ſome alſo can no letters on the book; fo far 
forth, that common artificers, as ſmiths, weavers, and 
women, boldly and accuſtomably take upon them great 
cures, and things of great difficulty, in the which they 
partly uſe ſorcery and witchcraft, partly apply ſuch me- 
decines unto the diſeaſe as be very noious, and nothing 
meet thereof; to the high diſpleaſure of -god, great in- 
tamy to the faculty, and the grievous hurt and deſtruction 
of many of the king's liege people, moſt eſpecially of 
them that cannot diſcern the uncunning from the cun- 
ning: Be it therefore (to the ſurety and comfort of all 
manner of people) enacted, that no perſon within the 
city of London, nor within ſeven miles of the ſame, ſhall 
take upon him to exerciſe and occupy as a phyſician or 
ſurgeon, except he be firſt 4 approved and ad- 
mitted by the biſhop of London or by the. dean of Paul's 
for the time being, calling to him or them four doctors 
of phyſick, and 2 —_— other expert perſons in that 
| | 2 faculty, 


_ accompliſhed all things for his form without any grace. 


- Phyſicians, 


faculty, and for the firſt examination ſuch as they ſhall 
think convenient, and afterwards always four of them 
that have been ſo approved; upon pain of forfeiture, for 
every month that they do occupy as phyſicians or ſur- 


eons, not admitted nor examined after the tenor of this 
act, of 51, half to the king, and half to him that ſhall 
fue. And that no perſon out of the ſaid city and precinct 
of ſeven miles of the ſame, except he have been as 


is aforeſaid approved in the ſame, take upon him to exer- 


ciſe and occupy as a phyſician or ſurgeon, in any dioceſe 
within this realm; unleſs he be firſt examined and ap- 
proved by the biſhop of the ſame dioceſe, or (he being 
out of the dioceſe) by his vicar general, either of them 
calling to them ſuch expert perſons in the ſaid faculties 
as their diſcretion ſhall think convenient, and giving their 
letters teſtimonial under their ſeal to him that they ſhall 
fo approve ; upon like pain to them that occupy contrary 
to this act (as is above ſaid), to be levied and employed 
after the form before expreſſed. | 

Provided, that this act ſhall not be prejudicial to the 
univerſities of Oxford or Cambridge, or either of them; 
or to any privileges granted to them. 

3. By the 14 & 15 H. 8. c. 5. Phyſicians in London 
and within ſeven miles thereof are incorporated ; with 
power to make ſtatutes for the government of the ſociety: 
and no phyſician ſhall practiſe within the ſaid limits, till 
admitted by the preſident and community under their com- 
mon ſeal; on pain of 51 a month, half to the king, and 


Half to the ſociety. And four cenſors are to be choſen 
_ yearly, who ſhall have the ordering of the practitioners 


within the ſaid limits; and the ſuperviſing of medicines; 
with power to fine and impriſon. 11 
And it is further enacted, that whereas in dioceſes of 


England out of London, it is not light to find alway 


men able ſufficiently to examine (after the ſtatute) ſuch 
as ſhall be admitted to exerciſe phyſick in them; there- 
fore no perſon ſhall be ſuffered to exerciſe or practice 
in phyfick through England, until ſuch time as he be 
examined at London, by the preſident and three of the 
elects of the faid fociety; and to have from them letter 
teſtimonial of their approving and examination; except 
he be a graduate of Oxford or Cambridge, which hath 


But as to ſurgeons, the law remaineth as before that 


Py 


they ſhall be licenſed by the biſhop of the dioceſe or his 
vicar general reſpectively, | 
| q 
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Phyſicians. 


In the caſe of the college of phyſicians againſt Levett, 
ZE. 11 V. The plaintiffs brought an action of debt againſt 
the defendant for 251, for having practiſed phyſick with- 
in London five months without licence. Upon nil debet 
pleaded, it was tried before Holt chief juſtice at Guild- 
nall; and the defence was, that he was a graduate doctor 
of Oxford. But it was ruled by Holt, upon conſidera- 
tion of all the ſtatutes concerning this matter, that he 
could not practiſe within London or ſeven miles round, 
without licence of the college of phyſicians. And by 
his direction a verdict was given for the plaintiffs, L. 
Ram. 42. ; a 41 en 1,5 | 

And the like was adjudged on a ſpecial verdict, M. 
4 Geo. 1717-3 in the hl of Dr Mat, who was a gradu- 
ate of Oxford. ie. ONT HE OA 

4. By the 34 & 35 H. 8. c. 8. Where by the ſtatute 
of 3 H. 8. c. 11. for the avoiding of ſorceries witcherafts 
and other inconveniences, it was enacted, that no. perſon 
within the city of London nor ſeven miles thereof ſhould 
take upon him to exerciſe as phyſician or ſurgeon, ex- 
cept he be firſt examined approved and admitted by the 
biſhop of London and other, under the penalties in the 
ſame act mentioned; ſince the making of which ad, the 
company and fellowſhip of ſurgeons in London, mind- 
ing only their own lucres, and nothing the profit or eaſe 
of the diſeaſed or patient, have ſued and troubled divers 
honeſt perſons, as well men as women, whom god hath 
endued with the knowledge of the nature kind and ope- 
ration of certain herbs roots and waters, and the is 
and miniſtring of them to ſuch. as be pained with cuſtom- 
able diſeaſes, as women's breaſts being ſore, a pin and 
the web in the eye, uncomes of hands, burning, ſcald- 
ings, fore mouths, the ſtone, ſtrangury, ſaucelim, and 
morphew, and ſuch other like diſeaſes; and yet the ſaid 
perſons have not taken any thing for their pains or cun- 
ning, but have miniſtred the ſame to poor people. only 
for neighbourhood and god's ſake, and of pity and cha- 
rity; and it is now well known, that the ſurgeons ad- 
mitted will do no cure to any perſon, but where they 
ſhall know to be rewarded with a greater ſum or reward 
than the cure extendeth unto; for in caſe they would 
miniſter their cunning unto ſore people unrewarded, there 
ſhould not ſo many rot and periſh to death for lack ot 
help of ſurgery, as daily do; but the greater part of ſur- 
geons admitted, be much more to be blamed, than thoſe 
perſons that they trouble; for altho* the molt part of the 


G 3 perſons 
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Phyſicians. 
perſons of the ſaid craft of ſurgeons have ſmall cunning, 
yet they will take great ſums of money, and do little 
therefore, and by Treaſon thereof they do oftentimes im- 
pair and hurt their patients, rather than do them good: 
In conſideration whereof, and for the eaſe comfort and 
health of the king's poor ſubjects, it is enacted, that it 
ſhall! de lawful to every perſon being the king's ſubject, 
having knowledge and experience of the nature of herbs 
roots and waters, or of the operation of the ſame, by 
ſpeculation or practice, to uſe and miniſter in and to any 


outward ſore, uncome wound, apoſtemations, outward 


ſwelling or diſeaſe, any herb or herbs, ointments, baths, 
pulteſs, and emplaiſters, according to their canning ex- 


perience and knowledge, in any of the diſeaſes ſores 


and maladies aforeſaid, and all other like the ſame, or 
drinks for the ſtone and ſtrangury, or agues; without 
fuit, trouble, penalty, or loſs of Nur goods: the fore - 
faid ſtatute, or any other act, ordinance, or ſtatute not- 
withſtanding. sx. 
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of | ing-to each day, Gitf, 263. 


Plays in the church or churchyard. See Church, 


Plays in the univerſities. See Colleges. 
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Pidugh⸗alms. 


TRR plough-alms was a kind of oblation, being moſt 


commonly a penny for every plough, to be paid 
between eaſter and whitfuntide. 2 Still. 177. 
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Plurality. 


1. DY a canon made in the council of Lateran, hol- regraints of 
| den under pope Innocent the third, in the year plurality by 

of our lord 1215, it is ordained, that whoſoever ball take n. 

any benefice with cure of ſouls, if he ſhall before have obtained 

a like benefice, ſhall ipſo jure be deprived thereof ; and if be 

ſhall contend to retain the ſame, he ſhall be deprived of the other: 

and the patron of the former, immediately after his accepting 

of the latter, ſhall beflow the ſame upon wham he ſhall think 

worthy, Hughes, c. 16. Gibſ. 903. 


Othob. Before inſtitution, it ſhall be inquired, whether the 
preſentee hath any other benefice with cure of ſonls; and if he 
hath ſuch benefice, it ſhall be inquired, whether he bath a dif- 
penſation : And if he hath not a ſufficient diſpenſation, be ſhall 
by no means be admitted, unleſs he do firſt make oath, that im- 
mediately upon his taking poſſeſſion of the benefice unto which he 
is inſtituted, he will reſign the reſt. Whereupon he who grant- 
eth inſtitution ſhall immediately give notice to the biſhops iu 
whoſe dioceſes ſuch former benefices ſhall be, and alſo to the pa- 
trons that they may diſpoſe of the ſame. Athon, 129. 

Othob. When confirmation is to be made of the election of a 
biſhop, amongſt other articles of inquiry and examination accord- 
ing to the direction of the canons, it fhall be diligently inquired, 
whether he who is elected had before his election ſeveral benefices 
with cure of ſouls ; and if he be found to have had ſuch, it 
ſhall be inquired whether he hath had a diſpenſation ; and whe- 
ther the diſpenſation (if he ſhall exhibit any) is a true diſpen- 

| ſation, and extendeth to all the beneflces which he poſſeſſed. 
Athon, 133. 
According to which conſtitution we find, in the times 
. of the archbiſhops Peccham and Winchelſea, that confir- 
| mation was denied to three biſhops, by reaſon of plurali- 
ties without proper diſpenſation. Gihſ. gos. 


Peccham. He who ſhall haue more benefices than one wi th 


T cure of ſouls, without diſpenſation, ſhall hold only the la; 
| and if he 228 to hold the reſt, he ſhall forfeit all. And 
it is further decreed, that he who ſhall take more benefices than 


one, having cure of ſouls, or being otherwiſe incompatible, 

without diſpenſation apoſtolical, either by inſtitution or by title 

of commendam, or one by inſtitution and another by commen- 

ä dam, except they be held in fuch manner as is permitted by the 
| | | | conſtitution 


4 


Pluralitp. 


conflitution of Gregory publiſhed in the council of Lions ; 
= ſhall be deprived of them all, and be ipſo facto excommunicated, 
and ſhall not be al ſolued but by us or our ſucceſſors or the apoſto- 
= lick fee. Lind. 137. F 


Having cure of fouls] Whether it be a cathedral or pa- 
rochial church, or a chapel having cure of the pariſhioners, 
either de jure or de facto; ſo that there be a pariſh, 
wherein he can exercife parochial rites : alſo, whether 
it be a dignity, or office, or church; as there are many 

' archipreſbyters, archdeacons, and deans, who have no 
church of their own, yet they have juriſdiction over many 
churches. | Lind. 135. 


— = 
—— = — 


Or being otherwiſe incompatible] Namely, dignities, par- 
ſanages, and other eccleſiaſtical benefices, which require 
perſonal reſidence either by ſtatute, privilege, or cuſtom, 
Lind. 137. N | 


In ſuch manner as is permitted by the conflitution of Gregory] 
Namely, that he to whom the benefice is granted in com- 
mendam be of lawful age, and a prieſt; and that it be 
one only, and of evident neceflity, or advantage to the 
church, and to continue no longer than for ſix months. 
Lind. 137. 


And fhall not be alſolved but by us or our ſucceſſors, or the 
apoſtoliet fee] And by another conſtitution of the ſame 
archbiſhop, if any ſhall otherwiſe abſolve them, they ſhall 
be accurſed. Lind. 339. | 
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But after all, theſe canons and conſtitutions were not 
intended to hinder or take away pluralities ; but to render 
diſpenſations neceſſaty: for a-clerk was allowed to hold 
as many dignities or benefices as he could get, with the 

pope's diſpenſation ; which was eaſily obtained from his 
legate or nuncio reſiding here, on paying the ſums re- 
quired. Jobnſ. g1. 
Retraints of 2. By the 21 H. 8. c. 13. If any perſon having one bene- 
plurality by fta- fice with cure of ſouls, being of the yearly value of 81. or 
tute. above, accept and take any other with cure of ſouls, and be in- 
ituted and inducted in poſſeſſion of the ſame ; then and imme- 
[lah after ſuch poſſeſſion had thereof, the firſt benefice ſhall le 
adjudged in law to be void. And it ſhall be lawful to every 
patron, having the advowſon thereof, to preſent another, and 
| the preſentee to have the benefit of the ſame, in ſuch like man- 
ner and form as tho" the incumbent had died or reſigned ; any 
licence, union, or other diſpenſation ta the contrary notwith- 
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flanding : and every ſuch licence, union,. or diſpenſation to be 
obtained contrary to this preſent act, of what name or quality 
ſeever they be, ſhall be utterly void and of none ect. And if 
any perſon or perſons, contrary to this 2 act, ſhall procure 
and obtain at the court of Rome or elſewhere any licence, union, 
toleration, or diſpenſation, to receive and take any more bene- 
fices with cure than is above limited; every ſuch perſon or per- 
ſons, fo ſuing for himſelf, or receiving and taking ſuch benefice 
by force of ſuch licence union toleration or diſpenſation, that is 
to ſay, the ſame perſon or perſons only, and none other, ſhall for 
every ſuch default incur the penalty of 201, and alſo boſe the 
whole profits of every ſuch benefice or benefices as he receiveth or 
taketh by force of any ſuch licence, union, toleration, or diſ= 
penſation ; half to the king, and half to him that will fue for 
the ſame in any of the king's courts. ' ſ. 9, 10, 11, 
If any perſan] Altho' biſhops are not within this act, 
otherwiſe than as commendataries, that is, having two 
benefices with cure, either by retainer, or de novo; yet 
it is a general law, which* ought to be taken notice of 
without pleading, by the ſame reaſon that the ſtatute of 
the 13 Eliz. c. Io. concerning leaſes of the clergy, hath 
often been adjudged a general law, tho” biſhops are not 
inchrde& Tie” Gb gobe*7 99 = 20 = oh tn: 2. 


Having one benefice] So as that he hath been inſtituted, 
altho' he hath not been inducted into the ſame; for if he 
taketh a ſecond benefice after ſuch inſtitution, the firſt is 
void, as much as if it had been taken after induction alſo, 
G1b/. gob. . av bo | 1 


Of the yearly value of 81 or above] According to the vas H <0, 
luation in the king's books; for ſo it was unanimpuſly . + ©5147 
reſolved by the court of common pleas in the 23 C. 2. and 4 LN. 42 4 
before that in the 8 C. 1. by the ſame court, in the caſe e / 4-1. 
of Drake and Hill: which therefore is at this da taken ec Ace. 
x tor law, notwithſtanding the two more ancient e J. ute ct. 
to the contrary, one in Dyer, 7 Eliz. and the other in 2 ; 


ds cafe of Bond and Tricker in the 43 Elz. Gif, 906. C. E. 4 WM 
; Walſ. c. 2. fa ae | 


Of 81 or above] If ſuch firſt benefice is under the yearly 
value of 81 in the king's books, the ſame is not within 
this ſtatute, but reſts upon the law of the church as it 
was before the ſtatute, Gibſ. 96. 


Accept and take any other] It is not material in this caſe, £- 
of what value the ſecond church is, or whether rated in 
. the king's books at all; for the voidance will take place 
Why | . equally 


90 Plurality. . 

| equally when the ſecond is under, as when it is above 81 
a year. Gibſ. 906. 

And be 8 and inducted in poſſeſſion of the ſame] Al- 


tho the expreſſion. is copulative, and ſhould therefore im- 


— wks place till after induction; yet it hath been often 
e p< eo-.adjudged, that if one is inſtituted, and then obtains dif- 
.. e penſation, and after that is inducted, the diſpenſation 


= Wh. comes too late; not only becauſe by inſtitution the church 


VZ .5...,.-> be had before; but alſo becauſe by inſtitution he hinder 
LJ. ee e Others from being preſented ; and ſo by obtaining inſtitu- 
Þþ /<<=<<tion to many churches, with ſequeſtration of the profits of 


W--- ge- them, the intent of this ſta te might be utterly fruſtrated, 
. 5% ee 5 4 ee fo HS eee, 


- Sag i 78. es eld, 
A4. nn nd it ſhall be Lui to — ee havi the aduruſa 
is Char eee. 7 , thereof, to preſent another] If the firſt — <2 was of leſs 


95 
_ 


\ FO as Hows Are? value than 81. a year; yet by his acceptance of a ſecond 


. E.. A. with cure, it is at this day in jure void by the received 
. e non law : and there needs not any ſentence declaratory 
1 4 ein the ſpiritual court, to make way for the patron's pre- 
ſentation 3 for he may immediately thereupon (without 
either deprivation or reſtgnation) preſent a new incum- 
bent to the ſaid church, and require his admiſſion ; and if 
the biſhop doth refuſe the patron's clerk, a quare impedit 
lies for the patron. But ſome opinions are, that the 


of a fecond benefice with cure in ſuch cafe, until depriva- 
tion, is no ceflion : But this is to be underſtood, that it 
is no ceſſion to the diſadvantage of the patron ; ſo as to 
make a lapſe incur from the time of ſuch ceſſion, no no- 
tice having been given to the patron thereof, For until 
after ſuch clerk ſhall have been aQually deprived of his 
firſt benefice, and notice thereof given to the patron ; he, 
tho' he may, yet he need not to preſent ; but then after 
ſuch deprivation, the church is void in facto and in jure, 

ſo that he muſt at his peril preſent. Vatſi c. 2. 
And if an incumbent of a church with cure under 81 3 
yur doth take a ſecond benefice with cure, in which he 
s alſo inſtituted and inducted (no difpenfation being ob- 
tained for the holding of them both), by which the fiſt is 
void againſt the patron,” ſo that he may preſent (as before 
is ſhewed), but before the patron doth- preſent upon ſuch 
avoidance, the archbiſhop, by torce of this ſtatute, _ 
| 2 : gran 


, 


church is not void but by deprivation ; and that the taking 
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(altho confirmed according to the ſtatute) to take away 
by force of a canon, and not by ſtatute: for by the canon 


preſented before any deprivation ; and after the patron 
hath once a title to preſent, this title cannot be taken 
away from him by a ſubſequent licence, unleſs ſuch a li- 
cence could make a void chufch full. Watſ. c. 2. 

But if any perſon having one benefice with cure of ſouls, 
deing of the yearly value of 81 or above, do accept and 
q take another benefice with cure of ſouls, and be inſtituted 
g and inducted in poſſeſſion of the ſame (although the laſt 
i denefice be but of 31 value); immediately after ſuch poſ- 


ſeſſion had thereof, the firſt benefice is not only void in 


— law but in facto alſo: ſo that the patron thereof muſt pre- 
on ſent to a living of ſuch value, fo void, within fix months 
ſs (without expecting notice from the ordinary) to avoid 
1d the lapſe z it being then not only void by canon law, but 


ed alſo by act of parliament, in which all men are parties. 
ry But he need not (unleſs notice be duly given) preſent till 
[> ſuch time as his clerk is inducted into another benefice. 
ut For tho? by his inſtitution he hath the cure of ſouls, and 
n- the church is full to ſeveral purpoſes; yet the words of 
if the ſtatute are, * and be inſtituted and inducted in R 
dit * ſeſſion of the ſame;“ ſo that until he be inducted, 
the there js no ceſſion by this ſtatute, but only by the canon 


ng law ; by which law, in ſuch caſe alſo he may be deprived, 
ba- Waitf. c. 2. 


t it But the patron, if he pleaſeth, may preſent ſo ſoon as 
to his clerk is inſtituted into another benefice incompatible, 
no- altho he hath no notice from the ordinary of any ceſſion 
ntil or deprivation made of the firſt benefice, by reaſon of his 
his acceptance of another by inſtitution ; and tho' he was only 
he, inſtituted into the firſt benefice, and not indufted : or 
fter elſe, if he pleaſeth, he may ſue ſuch perſon in the court 


chriſtian, to have him deprived by ſentence, in this, as 


canon law only. Watſ. c. 2. | 

But this rule, that the accepting of a ſecond benefice 
that is incompatible, doth make a ceſſion or abſolute 
avoidance of the former, hath its exceptions: As, 1. If 
2 perſon having a benefice incompatible, be admitted, 
inſtituted, and inducted into a ſecond benefice incompa- 
tible alſo, but doth not ſubſcribe the articles according = 

e 


nt to the clerk a licence perinde valere, to hold the firſt 
with the ſecond benefice ; this is not a good licence, 


the patron's preſentment, tho' his church was only void 


the firſt benefice was ſo void, that the patron might have 


well as in any other caſe where the living is void by the | 
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two benefices incompatible, ſhall by diſpenſation accept 
| f * 


| 
| 
| | | - the ſtatute; his firſt benefice is not void, becauſe by rea- 4 
2 ſon of that neglect, he was never incumbent of. the ſe- 
= cond, The like law ſeemeth to be, if a man hath ob- 
| ; tained a ſecond benefice incompatible with his former, t 
= by a ſimoniacal contract; for in ſuch caſe alſo, his pre- | 
N ' ſentation or collation, inſtitution. and induction, are ut- K 
8 terly void and of none effect in law: However, the f 
| canon law, unleſs a pardon intervene, will reach him in 
this caſe of ſimony; for by that he may be deprived, t 
4 2. If he that hath a benefice incompatible, before he t 
= takes another, being duly qualified, doth obtain a ſuf- t 
1 cient diſpenſation, to hold at one and the ſame time more t 
= - than one of ſuch benefices as are incompatible : for by [ 
= diſpenſation, a man at this day with us (tho' he be not a 
oþ qualified by degree in the univerſity, retainer, or birth) a 
\ may hold as many benefices without cure, of what value c 
= ſoever, as he can get; all of them, or all but the laſt, 
W being under the value of 81 a year. arſe c. 3. X I 
þ Am licence, union, or other diſpenſation to the contrary nit. : 
, | with/landing) The union here ſpoken of, is meant of a : 
al temporary union for the life of the incumbent ; inſtances 
i | of which are common both before and ſince the reforma- : 
+: of tion.” Gihſ. oy. eee 
And every ſuch licence, union, or diſpenſation, contrary t c 
on this att, ſhall be utterly void and of none ect] One being h 
1 ; poſſeſſed of two benefices by diſpenſation according to f 
þ | this ſtatute, did afterwards by a trialty (or a diſpenſation c 
al to hold three) obtain a third benefice, and enjoyed all the 2 
I" three; and Dyer ſays, that divers juſtices and ſerjeants 1 
3 were of opinion, that the firſt of the three was void, and 
9 the profits of the third forfeited by this clauſe, and that e 
j only the ſecond remained to him, Gibſ., 907. Dyer ” 
27. 5 | t 
1 | Aldo, in the caſe of the king againſt the biſhop of Chi- b, 
oy cheſter, where one had two benefices with cure, by diſ- | 
s | penſation, and then took a third with cure (and, as it c| 
oy ſeemeth, without diſpenſation) ; it is ſaid to haye been c| 
adjudged, that both the two firſt ſhould be void. Gil. 1 
| 99% Noy 1495. a | d 
| And the words of Hobart are; I hold, if a man take V 
8 a trialty, which is not allowed him, he cannot by that ti 
| take two benefices, becauſe his diſpenſation is void. Hol. a, 
1 188. of hag 4 2 . ta 
1 | The rule of the canon law is, that if a perſon having tu 
11 
q; ! 
14 
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a third, and be in quiet poſſeſſion thereof, the two firſt 
ſhall be ipſo facto void. Gihſ. go7. WY 
Upon all which conſiderations, if a third benefice is to 
be taken by one who already holds two by diſpenſation, 


5 the beſt way is to determine which of, the two he will 
£ hold with the third, and to make the other void by re- 
- ſignat ion, before he accepts the third. Gibſ. 907. 
in Shall procure and obtain at the court of Rome] In the ca- 
l. talogue of faculties which were grantable at Rome in the 
ne times of popery (beſides the common diſpenſations to hold 
i- two, three, or four benefices incompatible) are theſe three 
re that follow: 1. A diſpenſation to whatſoever and how 
0 many ſocver benefices incompatible, to the value of 5001. 
ot a year. 2. To the value of xoool a year. 3. Without 
h) any reſtriction: The price of each riſing gradually, ac- 
ue cording to the degree of favour and profit. Gihſ. 907. 
t, And how much the practice, as well as law, of hold- 
| ing pluralities, was altered by this ſtatute, from what it 
was whilſt the right of diſpenſation reſted in the pope ; 
15 will appear (amongſt many other ſuch like which might 
x be mentioned) from the famous inſtance of Bogo de Clare, 
br rector of St Peter's in the Eaſt in Oxford; who in the 
ny eighth year of king Edward the firſt, was preſented by 
the ot of Glouceſter to the church of Wyſton in the 

60 county of Northampton, and obtained a diſpenſation to 
ng hold the ſame, together with one church in Ireland, and 
to fourteen other churches in England in nine different dio- 
on ceſes; all which benefices were valued at that time at 
he 2681. 6s. 8d 3, Ken. Par. Ant. 292. Gibſ. go7. Mood 's 
its Hil. et Antig. Univ. Oxon. 116. 
nd 3. By the aforeſaid ſtatute of the 21 H. 8. c. 13. it is Diſpenſation «f 
at enacted, that all ſp:ritual men being of the king's council, 2 by 
yer may purchaſe licence or diſpenſation, to take, receive, and keep 
| three parſonages or benefices with cure of ſouls : and all other 
li- being the king's chaplains, and not ſworn of his council; the 
if- chaplains of the queen, prince, or princeſs, or any of the king's 

it children, brethren, ſiſters, uncles, or aunts, may ſemblaly pur- 
en chaſe licence or diſpenſation, and receive and keep two farſo- 
bſ, nages and benefices with cure of ſouls : Every archbiſhop and 


duke may have fix chaplains ; every marquiſs and earl, ftur; 
ke viſcount, and other biſhop, four ; chancellor of England for the 
hat time being, baron and knight of the garter, three; every 
(1 dutcheſs, marchioneſs, counteſi, and baroneſs, being widows, 
two ; treaſurer, controller of the kings hk, the king's ſecre- 
ng tary, and dean of his chapel, the king's amner, and maſter 4 | 
1 
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the rolls, tius; chief juſlice of the king's bench, one; warden 
of the five ports, one; whereof every one may purchaſe licence 
er diſpenſation, and recerve have and keep two parſonages or 
benefices with cure of fouls. And the brethren and ſons of all 
temporal lords, which are born in wedlock, may every of them 
purchaſe licence or diſpenſation to receive haue and keep as many 
parſanages or benefices with cure, as the chaplains of a duke or 
archbiſhop. And the brethren and ſons born in wedlock of 
every knight, may every of them purchaſe licence or ee. 
tion, and receive tate and eep twa par ſonages or bencfices 


with cure of ſouls, ſ. 13.— 21. 


Parſonages or benefices] Diſpenſations were granted here - 
tofore, for ſuch a number of benefices, without ſpecify- 
ing the particulars; and fometimes with an additional 
power to exchange, and take others ; only keeping with- 
in the number in point of poſſeſſion at one and the ſame 
time. But the later and ſafer way hath been, to grant 
diſpenſation only for preventing the voidance of a bene- 
Gce in poſſeſſion, by the taking of a ſecond, however 
theſe words may be capable of a larger interpretation, 
Gibf. 907. | 


Every duke, marquiſs, earl, &c.] And altho' ſuch duke, 


marquiſs, earl, or the like, be minors, and under age; 


yet they may retain chaplains within this act: as was ad- 
judged in the caſe of the queen and the biſhop of Saliſbupi; 
even tho the lord admiral, in whoſe cuſtody the minor 
was, might retain chaplains in his own right, 4 Co. 119. 


- Gibf. god. 


ut if the ſon and heir apparent of a baron, or ſuch 
like, retaineth a chaplain, and his father dieth, and. the 
chaplain purchaſeth diſpenſation ; ſuch retainer will not 
avail, becauſe it was not available at the beginning. 
4 Co. go. | 15 
And if the perſon who retained dies, or is removed, or 
is attainted, before any effect of the retainer ; it is gone, 
and ſhall have no effect afterwards : but if it taketh ef- 
fect before, it continues good, notwithſtanding death, or 
attainder, or removal. Gibſ. gos. | 


| Brethren and ſons born in wedlack of every knight]. But 
not brethren or ſons of baronets ; which dignity hath 
heen created ſince the making of this act. Gibf. gos. 
That is, if ſuch baronets are not alſo knights. 
S. 22. Provided, that the ſaid chaplains ſo purchaſing, ta- 


fung, r eceiving, and keeping benefices with cure of fouls, as is 


aforeſaid 


Plurality, 

aforeſaid, Hall be bound to have and exhibit, where need Gall 
be, letters under the fign and ſeal of the king or other their 
id and maſter, teftifying whaſe chaplains they be ; and elſe 
not to enjoy any ſuch plurality of benefices by being ſuch chap= 
lain : any thing in this att notwithſtanding, 

| Letters under the fign and ſeal] Which may be in this 
form: „Know all men by theſe preſents, that I the 
« right honourable A. lord baron of have 
« admitted, conſtituted, and appointed the reverend B. C. 
« clerk, my domeſtick chaplain ; to have, hold, and en- 
« joy all and ſingular the benefits, privileges, liberties, 
« and advantages, due and of right granted to the chap- 
« lains of noblemen by the laws and ſtatutes of this 
« realm. Given under my hand and ſeal, the 
« day of in the year &c.” T“ 

And the ſame being under hand and ſeal, it ſeemeth 
that if there'ſhall be lawful cauſe to diſcharge him, ſuch 
diſcharge muſt be alſo under hand and ſeal : Which may 
be to this effect; Whereas I the right honourable A. 
« lord baron of by writing under my hand 
« and ſeal, bearing date the———day of did ad- 
« mit, conſtitute, and appoint B. C. clerk, my domeſ- 
« tick chaplain ; to hold and enjoy all benefits, privi- 
« leges, and advantages belonging to the ſame: Now by 
« theſe preſents, I the ſaid A. lord do for divers 
good and lawful cauſes and confiderations, diſmiſs and 
« diſcharge the ſaid B. C. from my ſervice as domeſtick 
„ chaplain, and from all privileges and advantages to 
« him granted as aforeſaid. Given under my hand and 
« ſeal, the day of in the year &c.“ 

8. 23. And all doctors and bachelors of divinity, doors of 
law, and bachelors of law canon, and every of them, which 
Hall be admitted to any of the ſaid degrees by any of the uni- 
verſittes of this realm, and not by grace only, may purchaſe li- 
cence, and take, have, and keep two parſonages or beneſices 
with cure of ſouls. | 

Bachelors of lau canon] Dr Ayliffe ſays, that no de- 
gree in the canon law hath been taken ſince the refarma- 
tion. Ayl. Par. 1418. | v 

And not by grace only] This ſeems to be explained by a 
like expreſhon in the ſtatute of the 14 H. 8. c. 5. in- 
titled, „ The privileges and authority of phyſicians in 
* London ;“ by which, proviſion is made for the exa- 
* mination of phyſicians by the preſident and eleQs, er- 
abe 
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ceßt he be a graduate of Oxford or Cambridge, which hath 
accompliſhed all things for bis form, without any grace; that 
is, (as it ſeemeth) hath performed the ſtatutable exerciſes, 
in order to ſuch degree, without any favour or diſpenſa- 
tion therein. Gihſ. 908, gog. 8 

8. 24. Provided, that every archbiſhop, becauſe he muſt 
occupy eight chaplains at conſecrations of biſhops ; and every bi- 
ſhop, becauſe he muſt occupy fox chaplains at giving of orders 
and conſecration of churches, may every of them have two chap- 


| lains over and above the number above limited unto them; 
| whereof every one may purchaſe licence er diſpenſation, and 
tale receive and keep as many parſonages and benefices with 


cure of ſouls, as is before aſſigned to ſuch chaplains. 

| D Avi 7 Ae TE tt ein this clauſe, bi- 
ſhops can only qualify this number for the purpoſes here 
mentioned, of ordination and conſecration ; but that they 
can qualify no more than four, for a licence or diſpenſa- 


tion: But this ſeemeth contrary to the words of the 


clauſe as above recited. Hl. Par. [418.] | 

S. 25. Provided alſo, that no perſon to whom any number 
of . chaplains or any chaplain, by any of the proviſions aforeſaid 
ig limited, ſhall in any wiſe, by colour of any of the ſame pro- 
di ons, advance e perſon or perſons, above the nun- 
ber of them appointed, to receive or keep any more benefices with 
cure of ſouls, than is above limited by this ad, any thing ſbe- 
N in the ſaid proviſions notwith/landing ; and if they d, 
then every ſuch ſpiritual perſon or perſons, ſo advanced above 
the ſaid number, to incur the penalty contained in this att. 

Above the number] Altho' a chaplain retained above the 
number, be promoted before thoſe who were duly retained 
according to the ſtatute ; ſuch retainer 3 the num- 
ber) ſhall neither avail him, nor deveſt thoſe who were 


ny retained of the right of purchaſing diſpenſation : nor 


he ever have benefit by his retainer (even tho? the 
reſt are dead) unleſs it be renewed. upon the death of one 
of thoſe who made up the ſtatutable number: inaſmuch 
as, the retainer was null ab initio; and a chaplain once 
legally qualified, cannot be diſcharged at pleaſure, to 
make way for others. Gb/. 909, 

So if a baron (who can have but three chaplains) doth 
qualify three accordingly, and they being advanced to 
pluralities, he upon diſpleaſure or for other cauſe doth 
diſmiſs them from their attendance, yet they are his chap- 


lains at large, and may hold their pluralities for their 


lives: and tho! he may entertain as many other as he will, 
. | yet 
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whilſt the firſt three are living. And fo of others, But 
as any of the three firſt die; he may qualify others, if 
ſo be he retain them anew after the death of the firſt, 
Wat. c. 3. 


ſaid, be made warden of the cinque ports (who may have 
a chaplain in reſpect of his office), yet ſhall he have but 
three; and if a baron hath three, and be made an earl, 
yet he ſhall have but five in all; and ſo of the reſt : be- 
cauſe the ſtatute is to be taken ſtrictly againſt pluralities. 
by 909. 

. 29. Provided, that it ſhall be lawful to every ſpiritual 
perſon, being chaplain to the king, to whom it ſhall pleaſe the 
ling ts give any benefices or promotions ſpiritual, to what num- 
ber ſoeuer it be, to accept and take the ſame, without. incurring 
the penalty and forfeiture of this ſtatute. 


Being chaplain to the king] It hath been reſolved in the 
court of king's bench, that a chaplain extraordinary is 
not a chaplain within this ſtatute, but only the chaplains 


his name made in the book of chaplains, but one who 
has alſo a waiting time. Grb/. 909. 1 Salk. 162. 


To accept and take the ſame] Without previous diſpenſa- 
y tion; which the king himſelf, as ſupreme ordinary, hath 
power to grant, and his preſentation of his own chaplain 

imports the granting of it. But if the king's chaplain 
ie de preſented to a ſecond benefice by a ſubject, a diſpenſa- 


d tion is neceſſary, and muſt be obtained before his inſtitu- 
1 tion to the ſecond living. Gi. h. 1 Salk. 161. 

re 8. 31. Provided alſo, that no deanry, archdeaconry, chan- 
or ellrſhip, treaſurerſhip, chanterſbip, or prebend in any cathe- 
ne dral or callegiate church, nor parſanage that hath a vicar en- 


ne anved, nor any benefice perpetually appropriate, be taken or 
ch emprehended under the name of benefice having cure of ſouls, in 
ce any article afore ſpeci fied. 5 5 

S. 33. Provided alſn, that every dutcheſs, marqueſs, coun- 


all take any huſbands under the degree of a baron, may take 
uch number of chaplains, as is above limited ta them being w:i- 
dos, and that every ſuch chaplain may purchaſe licence to have 
and take ſuch number of benefices with cure of ſouls, in manner 
and form as they might have done, if their ſaid ladies and miſ- 
treſes had kept themſelves widows. | 


Vor. III. H | Sang 


yet he cannot qualify any of them to hold a plurality, 


If a baron, who may retain three chaplains as afore- 


in ordinary; that is, not one who has only an entry of 


teſs, baroneſs, widows, which have taken, or that hereafter | 
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Being widows] And the' they marry, the retainer be. 
fore marriage ſtands good, and ſhall have its effe& after 
marriage. If they marry under the degree of a baron, 
they are ſpecially provided for in this clauſe, and if they 
marry a baron, or above that degree, my lord Coke has 
laid dowfi the law in the following words: If a woman 
baroneſs retaineth two chaplains according to the ſtatute, 
and afterwards taketh one of the nobility to huſband ; the 
retainer of theſe two chaplains remaineth, and they with. 
out new retainer may take two benefices; for their re- 
tainer was not ended by the marriage. 4 Co. 119. 
Gibſ. ooo. 
4. Can. 41. No licence or diſpenſation for the keeping if 


diſpenſations by ,, benefices with cure than one, ſhall be granted to any, but 


h only as ſhall be thought very well worthy for his learning, 
and very well able and ſufficient to diſcharge his duty; that is, 
who ſhall have taken the degree of a maſter of arts at the luſt 
in one of the univerſes of this realm, and be a publick and 
ſufficient preacher licenſed. Provided always, that he be by a 
good and ſuffictent caution bound to make his perſonal reſidene 
in each of his ſaid benefices for ſome reaſonable time in every 
year ; and that the ſaid es be not more than thirty mil 
diſtant aſunder; and laſtly, that he have under him, in th! 
Genefice where he doth not reſide, a preacher lawfully allowed, 
that is able ſufficiently to teach and inſtruct the people. 


Very well worthy for his learning] So is the tenor of the 
Lateran council under Innocent the third againſt plurali- 
ties; where it is allowed, in this particular caſe and in 
no other, that the ſee apoſtolic may diſpenſe with perſons 
of ſublime abilities and learning, that they may be ho- 
noured with more benefices than one. Gzb/. 910. 


A publick and ſufficient preacher licenſed} With regard 
to his being thus qualified (which in thoſe days was not 3 
common qualification), there is uſually a proviſo in the 
body of the diſpenſation, that in either of the churches 
he preach thirteen ſermons every year, according to the 
orders of the church of England publiſhed in that behal, 
and therein handle the word of god religiouſly and rei- 
rently. Gig. 910. | 


Bound to make his perſonal refidence for onable tint] 
In every eee hold 8 De 1s 6 
proviſo, that in that benefice from which he ſhall be the 
more abſent, he ſhall exerciſe hoſpitality for at leaſt tro 
months every year: And that proviſo being * 

ELITE © . lou 


Plurality. 3 99 


founded on this canon; every pluraliſt, who doth not 
| ebſerve it, is puniſhable by eccleſiaſtical cenſures. Gib). 
911. L | 
{ Net more than thirty miles diſtant] Heretofore, it was 
$ uſual to obtain licences from the king, to take two be- 
t nefices beyond the diſtance of thirty miles, by way of diſ- 
fation with this canon; and in fuch caſes, we find 
this clauſe in the faculties granted by the archbiſhop, 
V « The king's licence for diſtance beyond thirty miles 
+ « having been firſt granted to you,” or the like; by =_ 
9. zeaſon of which licence and clauſe, they have been uſu- 
ally called royal difpenſations. But none of theſe (as it 
q ſeemeth) have been granted fince the revolution; it ha- 
ving been then ſet forth in the declaration of rights, 
55 115 2. c. 2. that the power of ſuſpending laws or 


the execution of laws, by regal authority, without con- 0 


aff ſent of parliament, is illegal; and with reſpect to acts | 
end of parliament in particular, it is enacted by that ſtatute, 

L that no diſpenſation by non-obſtante of any ſtatute ſhall | 
wy be allowed, unleſs the ſame ſhall be ſpecially provided for | 
& in ſuch ſtatute. Gib. 911. | | | 
{1 


"th That he have under him, in the benefice where he doth not 
ved, reſide, @ preacher lawfully allnued) In purſuance of this 
canon (and not of any thing in the ſtatute), a clauſe to 
the like purpoſe is inſerted in the faculty or diſpenſation, 


ag 1 | 
nal i it is further provided by Canon 47. that whoſo- 
ever hath two benefices, ſhall maintain a preacher li- 
cenſed, in the benefice where he doth not reſide ; except 
he preach himſelf at both of them uſually. 
5. The method which a preſentee muſt. purſue, in order Manner of ob» 


egarl WY do obtain 2 diſpenſation, is as followeth : — rs 
not 3 He muſt obtain of the biſhop, in whoſe dioceſe the“ 

n the lings are, two certificates of the values in the king's 0 
irches WY books, and the reputed values and diſtance of ſuch li- 

to the WY ings; one certificate for the archbiſhop, and the other 

half, dor the lord chancellor. And if the livings lie in two 


dioceſes ; then two certificates, as aforeſaid, are to be 
obtained from each biſhop, each certifying the value in 
the king's books, and the reputed value, of the living in 
tis own dioceſe ; and both of them, the reputed diſtance 
of the two livings. 

Which certificates may be in this form; | 
i To the moſt reverend father in god, Thomas, by 
| divine providence lord archbiſhop of Canterbury, pri- 
mate of all England and metropolitan : 

4 Whereas 


109 Pluralify. 
| ' ' "Whereas A. B. clerk, maſter of arts, vicar of C. in 
the county of D. and in my dioceſe of E. is preſented to 

the rectory of F. in the county and dioceſe aforeſaid; 

Theſe are therefore to certify your grace, that the ſaid 

.vicarage of C. is valued in the king's books at——— 

of the reputed yearly value of: That the ſaid rec- 

tory of F. is valued in the king's books at vis of the 

reputed yearly value of. And that they are diſtant 
from each other about miles. Witneſs my hand 
the———day of. I Nee nnn 
The like to the lord high chancellor of Great Britain. 


FD. . 8. 2 2 e 0 2 2 


He muſt alſo exhibit to the archbiſhop, his preſentation 
to the ſecond living. ; | 


And alſo bring with him two papers of teſtimonials 
from the neighbouring clergy, concerning his behaviour 
and converſation; one for the archbiſhop, and the other 
for the lord chancellor. | 

The form of which teſtimonials may be thus; 

«© To the moſt reverend father in god, Thomas, by 
divine providence, lord archbiſhop of Canterbury, pri- 

mate of all England, and metropolitan : | 

We whoſe names and ſeals arc hereunto ſubſcribed and 
ſet, do humbly certify your grace, that we have perſo- 
nally known the life and behaviour of A. B. clerk, maſter 
of arts, vicar of C. in the county of D. and dioceſe of E. 
for the ſpace of three years now Jaſt paſt; that he hath, 
during the ſaid time, been of good and honeſt life and 
converſation, a faithful and loyal ſubje& to his majelty | 

king George the third, and hath not (ſo far as we know) 
held, written, or taught any thing, but what the church 
of England approves of and maintains. In witneſs where- 
of, we have hereunto ſet our hands and ſeals, this 


day of in the year of our lord——,” | 
A, B. rector of A. 37 
Ce. D. vicar of B. a 
E. F. vicar of C. * 

4 ge 
And he muſt in like manner exhibit to the archbiſhop q 
his letters of orders of deacon and prieſt. « 
« 


And he muſt alſo exhibit to the archbiſhop, a certii- Wi 4 4 
cate of his having taken the degree of maſter of arts æ Wl « J. 
the leaſt, in one of the univerſities of this realm, under 4 C 
the hand of the regiſter of ſuch univerſity.” - "hey 


And 
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And in caſe he be not doctor or batchelor of divinity, 
nor doctor of law, nor batchelor of canon law; he is 
to procure a qualification (according to the form above 
expreſſed) as chaplain to ſome nobleman, or to ſome 
other perſon impowered by law to grant qualifications for 
pluralities,, (which is. alſo to be duly regiſtred in the fa- 
culty office), in order to be tendred to the archbiſhop, ac- 
cording to the ſtatute. And if he hath taken any of the 
aforeſaid, degrees, which the ſtatute allows as qualifica- 
tions; he is to procure a certificate thereof in the manner 
before, mentioned, and to exhibit the ſame to the arch- 
biſhop... Edlon, 444. 1 | 


After, which,, his diſpenſation is made out at the faculty 
oſfice; where he gives ſecurity according to the direction 
of the canon. And; afterwards he muſt repair to the lord 
chancellor, for confirmation under the broad ſeal, 


. 


All yhich,, being. done, he is then to apply himſelf to 


the biſhop. of the ,dioceſe where the living lies, for his 
admiſſion and. inſtitution, ,,Deg. p. I. c. 4. ; 


* 


b. In purſuance,of the ſtatute and canons aforegoing, Form of a dif- 
the form, of a diſpenſation is uſually as followeth : benſation. 


Thomas, by divine providence archbiſhop of Can- 
« terhury,- pzimate-of all England and metropolitan, by 
authority of , parliament lawfully impowered for the 
„ purpoſe herein written: To our beloved in Chriſt 
% A. B. clerk, maſter of arts, of college in the uni- 
* yerlity of. and alſo chaplain to the right honourable 
* C. lord —— health and grace, The greater progreſs 
men make in, ſacred learning, the greater encourage- 
ment they merit; and the more their neceſſities are in 
* daily life, the more neccilary ſupports of life they re- 
* quire, Upon which conſiderations, and being moved 
* by your ſupplications in this behalf, We do (by vir- 
tue and. in purſuance of the power veſted in us by the 
* Atatutes,of this realm) by theſe preſents graciouſly diſ- 
e penſe, with you; that, together with the rectory of 
the pariſh church of——in the county of ——and dio- 
*.cele.of—— which you now poſleſs, the annual fruits 
*, whereof, according to the valuation made in the books 
* of firſt fruits and tenths of eccleſiaſtical benefices re- 
** maining in the exchequer of our ſovereign lord the 
King, do not exceed the ſum of——you may freely 
and lawfully accept, and hold as long as you ſhall 
* live, the rectory of the pariſh church of in the 
county of and dioceſe of not diſtant from the 

| ; 23 ene 
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<& former above miles or ther&bouts,” the annual 


cc 


fruits whereof according to the valuation aforeſaid, 


« do not exceed the ſum of Provided always, that 


2888 


in each of the churches aforefaid, as well in that, 


from which it ſhall happen that' you ſhall' be for the 


greater part abſent, as in the other, on which you 


all make perpetual and perſonal reſidence, you do 
preach thirteen ſermons every year according to the 
ordinances 'of the church of England promulged in 
that behalf; and do therein ſincerely religiouſly and 
reverently handle the holy word of god; and that in 
the benefice, from which you ſhall happen to be moſt 


_ abſent, you do nevertheleſs exerciſe hoſpitality, two 


months yearly ; and for that time, according to the 
fruits and profits thereof, as much as in you lieth, you 
do ſupport and relieve the inhabitants of that pariſh, 
eſpecially the poor and needy. Provided alfo, that 
the cure of the fouls of that church from which you 


ſhall be moſt abſent, be in the mean time in all re- 


ſpects laudably ſerved by an able miniſter, capable to 
explain and interpret the principles of the chriſtian 
religion, and to declare the word of unto the 
people, in caſe the revenues of the ſaid church can 
conveniently maintain ſuch minifter ; and that a com- 
petent and ſufficient ſalary be well and truly allowed 
and paid to the ſaid miniſter, to be limited and allotted 
by the proper ordinary at his diſcretion, or by us or 
our ſucceſſors, in cafe the dioceſan biſhop ſhall not 
take due care therein. Provided nevertheleſs, that 
theſe preſents do not avail you any thing, unleſs duly 
confirmed by the king's letters patent, Given un- 


der the ſeal of our office of faculties, this da 
of &c.“ | FRETS HS. 


The lord chancellor's confirmation: 
«© George the third, &c. To all to whom theſe out 
preſent letters ſhall come, greeting: We have ſeen 
certain letters of diſpenſation to theſe preſents annexed; 
which, and every thing therein contained, "according 
to a certain act in that behalf made in the parliament 
of _ the eighth heretofore king of England, our 
predeceſſor, we have ratified approved and confirmed, 
and for us our heirs and ſucceſſors we do ratify approve 
and confirm by theſe preſents : So that the reverend 
A. B. clerk, maſter of arts, in the letters aforeſaid na- 


med, may uſe have and enjoy, freely and quietly with 


4 6 impunit), 


” 
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« impunity, and lawfully, all and ſingular the things in 
« the ſame ſpecified, according to the force form and 
« effect of the ſame, without impediment whatſo- 
« ever, altho' expreſs . the certainty of the 
« premiſſes, or of any other gifts or grants by us hereto- 
« fore made to the ſaid A. B. be not made in theſe pre- 
« ſents; or any other thing, cauſe, or matter whatſoever 
« in any wiſe notwithſtanding. In teſtimony whereof 
« we have cauſed theſe our letters to be made patent, 
« Witneſs our ſelf at Weſtminſter, the day of 
jn the —— year of our reign.” 

7. By the ſeveral ſtamp acts; for every ſkin or piece Stamp duty. 
of vellum or parchment, or ſheet or piece of paper, on 
which any diſpenſation to hold two eccleſiaſtical dignities 
or benefices, or both a dignity and a benefice, ſhall be 
ingroſſed or written, there ſhall be paid a treble forty 
ſhilling ſtamp dutv. 

8. By the 13 El. c. 20. That the livings appointed — plura- 
for eccleſiaſtical miniſters may not by corrupt and indi- 
rect dealings be transferred to other uſes, it is enacted 
that no leaſe to be made of any benefice or eccleſiaſtical 
promotion with cure, or any part thereof, and not bein 
impropriated, ſhall endure any longer than while the leſ- 
for ſhall be ordinarily reſident, and ſerving the cure of 
ſuch benefice without abſence above fourſcore days in 
any one year; but every ſuch leaſe, immediately upon 
ſuch abſence, ſhall ceaſe and be void; and the incum- 
bent ſo offending ſhall for the ſame loſe one year's profit 
of his faid benefice, to be diſtributed by the ordinary 
among the poor of the pariſh, And all chargings of 
ſuch benefices with cure with any penſion, or with 
any profit out of the ſame to be yielded or taken, 
other than rents reſerved upon leaſes, ſhall be void. 


bo 

Provided, that every parſon by the laws of this realm 
allowed to have two benefices, may demiſe the one of 
them upon which he ſhall not be moſt ordinarily reſident, 
to his curate only that ſhall there ſerve the cure for him : 
but ſuch leaſe ſhall endure no longer than during ſuch 
curate's reſidence without abſence above forty days in any 
one year. /. 2. | 

9. By the 1 W. c. 26. If the univerſities ſhall preſent Pepim livings, 
or nominate to any popiſh benefice with cure, prebend, 
or other eccleſiaſtical living, any perſon who ſhall then 
have any other benefice with cure of fouls ; ſuch preſen- 
tation ſhall be void. . „ eren 

2g H 4 Polygamy. 


dof? £4332 
« 
* 7 þ by > 

* # ” EEG 4 " 


A 
BE 1 J. c. 11. If any perſon within hit majeſty 
dominions of England and Wales, being married, ſhall 
marry any perſon, the former huſband or wife being alive; 
every ſuch ene hall be felony, and the perſon ſo offending 
ſhall { er death as in caſes of felony ; and ſhall be tried in the 
county where be or ſhe was apprehended, as if the offence had 
been committed in ſuch county. © 
Provided, that this ſhall not extend to any perſon, wh!ſe 
buſband or wife ſhall be continually remaining beyond the ſeas 
for ow years together : _ | 
F whoſe huſhand or wiſe ſhall abſent him or her ſelf the 
one from the other, for ſe ven years together, in any part within 
his majeſty's dominions, the one of them not knowing the other 
to be living within that time. | 
Provided alſo, that this . ſhall. not extend to any perſon that 
ſhall be at the time of ſuch marriage divorced by any ſentence 
in the eccleſiaſtical court : 5 | 
Or to any perſon where the former marriage hath been by 
ſentence in the ectl:fiaftical court declared to be void and of 
no ect: 
Nor io any perſon by reaſon of any former marriage had or 
made within age of conſent. & 
Provided alſo, that no attainder for this offence made felim 
by this act, ſhall work any corruption of blood, loſs of der, 
or difinberiſon of heirs. | 


If any perſon within his maje/ty's dominions of England and 
Males] If 2 firſt marriage mY beyond eee lat- 
ter in England, the party may be indicted here, becauſe 
the latter marriage makes the offence; but if the firſt mar- 
riage was in England, and the latter beyond ſea, it 
ſeemeth that the offender cannot be indicted here, be- 
cauſe the offence was not within the kingdom. Keh. 


79, 80. 


Being married] This extendeth to a marriage de fato, 
or voidable by reaſon of conſanguinity, affinity, or ſuch 


like z for it is a marriage in judgment of law until it be 


4 23> Ty : a 2 — pd 
avoided; and therefore tho' neither marriage be de jure, 


yet they are within this ſtatute, 3 Inſt, 88. 


- Shall marry any perſon, the. former huſband or wife being 
alive] If a man marrieth a wife, and then marrieth an- 
erg s 18 : other 


-_— 
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other the former wife being living, and then ſuch firſt 
wife dying he marrieth a third the ſecond wife being li- 
ving; this marrying of the third is not felony, becauſe 
the marriage with ſuch ſecond wife was merely void: 
but otherwiſe it would have been if he had: married 
the third, the firſt and true wife being living. 1 H. H. 
693. 7 NE | 5 2 18300 J. 
11 1 owt | [ 

Every ſuch offence ſhall be felony]. And ſuch ſecond mar- 

riage is merely void. 3 In/t. 88. | | FLSA 


And the perſon ſo offending ſhall ſuffer death as in caſes of 
felony] Yet he ſhall have the benefit of clergy ;: the 
ſame being not excluded by expreſs words. 3 In/t. 89. 

And ſhall be tried] The firſt and true wife is not to be 
allowed as a witneſs againſt the huſband ; but it ſeemeth 
clear, that the ſecond wife may be admitted to prove the 
ſecond marriage, being not ſo much as his wife de facto. 
#7 7 - Sas 8 


In the county where he or ſhe was apprehended] This is 
added only cumulative ; for he may be indicted where the 
ſecond marriage was, though he be never apprehended; 
and ſo be proceeded againſt to outlawry. 1 H. H. 
bog. 28 

Shall not extend to any perſon, whoſe huſband or wife ſhall 
be continually remaining beyond the ſeas for ſeven years toge- 
ther] And in this caſe. notice that he or ſhe is living, 


is not material, in reſpect of the commorancy beyond 
ſea, 3 Inſt, 88. Ir 


Beyond the ſeas] And this, although it be within the 
king's dominions; as in New England, or Ireland. 
1 H. H. 693. 122 


Or whoſe huſband or wife ſhall abſent him or her ſelf the 
one from the other, for ſeven years together, in any part with- 
in his majefly's dominions, the one of them not knowing the 
other to be living within that time] So that in this caſe 
notice is material, and maketh the offence. 3 Int. 88. 


Shall not extend to any perſon that ſhall be at the time 
of fuch marriage diverted by any ſentence in the eccleſiaſtical 
out] And this is intended a divorce not a vinculs matri- 
mnt, for then without the aid of any proviſo either may 
freely marry ; but it muſt be intended of divorces a menſa 
et thoro, 1 H. H. 694. * 


Nor 
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Nor 10 any perſon by reaſon of any former marriage had 
er made within the age of conſent] If the man be above 
fourteen and the wife under twelve, or if the wife be 
above twelve and the man under fourteen, yet may the 


huſband ar wife ſo above the age of conſent diſagree to 


the eſpouſals, as well as the party that is under the age 
of conſent; for the advantage of diſagreement muſt be 


_ reciprocal. And ſo it was reſolved by the Judges and 


civilians, T. 42 El. in the king's bench, in a writ of er- 
ror between Babington and Warner. So as if either party 
be within age of conſent, it is no former marriage within 
this act. 3 Ins. 8 . | 


H. 4 G. Strutville's caſe, By Parker chief juſtice: 
Where a woman marries a ſecond huſband, the firſt huſ- 
band being alive, and the ſecond not privy ; as to what 
ſhe acquired during the cohabitation, ſhe ſhall be eſteemed 
as a ſervant to. the ſecond huſband, who is intitled to thc 
benefit of her labour. 
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I. Papal incroachments in this realm. 
II. Popiſb juriſdiction aboliſhed. 
III. Peter pence aboliſhed. 
IV. Firſt fruits and tenths taken from the pope. 
V. The pope's preſentation to benefices. | 
VI. Appeals to Rome. | 
VII. Bringing bulls and other inſtruments from 


Rome. 
VIII. Popifh books and relicks. 
IX. Jeſuits and popiſh prieſts. 
X. Saying or bearing maſs. 
XI. Frequenting conventicles. 


XII. Foreign education of papiſts. 


XIII. Popiſs children of proteſtants. 
XIV. Proteſtant children of papiſts. 
XV. Papiſts not repairing to church. 


XVI. Per- 
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XVI. Perverting others or being perverted to popery. 
XVII. Entring into foreign ſervice.” 
XVIII. Refuſing the oaths and Subſcriptions. 
| XIX. Armour and ammunition. | 
| XX. Horſes. 
XXI. Popiſb baptiſm. 
XXII. Popiſh marriage. 
XXIII. Popiſb burial. 
5 XXIV. Heirs of popiſb recuſants. 
XXV. Popiſh wife. 
XXVI. Popiſb ſervants or ſojourners. 
XXVII. Papiſb ſchoolmaſters. | 


t XXVII. Papiſts ſhall not ſucceed to the crown of 

d this realm. 

1 XXIX. Papifts ſhall not At in either houſe of 
parliament. _ 


XXX. Papiſts ſhall not preſent to benefices. 
XXXI. Shall be as excommunicated. 


XXXII. Shall not repair to court. 
XXXIII. Shall not come within ten miles of Lond, 


XXXIV. Shall not remove above five miles from 
their, habitation. 


XXXV. Shall be diſabled as 10 law, phyſick, and 
offices. 

XXXVI. Shall not be executors, adminiſtrators, or 
guardians. 


XXXVII. Shall not inherit or take by deſcent, de- 
am viſe, or purchaſe. 
XXXVIII. Inrolling deeds and wills of papiſts. 
XXXIX. Regiſtring eftates of papiſts. 
XL. Papiſts to pay double taxes. | 
XLI. Lands given to ſuperſtitious uſes. 
XLII. Preſentment of papiſts to the courts ſpiritual 

and temporal. 

XLIII. Information againſt papiſis or reſtrained to 
the proper county. 
XLIV, Peers bow to be tried in 1 of recuſancy. 


XL. Papi 
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XLV. Napiſir cuforming. D een e 
XL v. N of the ecclefiaſtical baba, 


1. "Papal incroachmentt i in this meln. 17 


- — 


HERE doth not appear much of the. pope's 
power in this realm before the conqueſt. But 
the pope having favoured and ſupported king William the 
firſt in his invaſion of this kingdom, took that opportunity 
of enlarging his incroachments, and in this king's reign 
began to ſend his legates hither; and prevailed with 
Henry the firſt to give up the donation of biſhopricks; 
and in the time of king Stephen gained the prerogative of 
appeals; and in the time of Henry the ſecond exempted 
all clerks from the ſecular power. 1 "Haw. 49, 50. 
2. And not long after this, by\ a general excommuni- 
cation of the king and people, for ſeveral years, becauſe 


they would not ſuffer an archbiſhop to be impoſed upon 


them; king John was reduced to ſuch ſtraits, that he was 
obliged to ſurrender his kingdoms to the pope, and. to 
receive them again, to hold 5 him for the rent of a 
thouſand marks. 1 Haw. 50.” 

3. And in the following reign, of Heary the thitd; 
partly from the profits of our beſt church benefices, which 
were generally given to Italians and others reſiding. at the 
court of Rome, -and partly from the taxes impoſed by the 
pope, there went yearly out of the — 467 
an immenſe ſum in thoſe days. 1 Haw. 50. 

4. The nation, being under this neceſſity, was obliged 
to, provide for the prerogative of the prince and the liber- 
ties of the people, by many ſtrict Jaws ; as will appear in 
the Tk ſections, 1 Haw. 59. 


| IT. Popiſh juriſdition abol 2 105 
1. Art. 37: The biſhop of Rome hath no \juriſdicio 


in this realm of England. 

2. Can. 1. All eccleſiaRical perſons Gat faithfully keep 
and obſerve, and (as much as in them lieth ſhall cauſe to 
be obſerved and kept of others, all and ſingular laws pod 
ſtatutes made for reſtoring to the crown of this: ki 
the ancient juriſdiction over the ſtate eccleſtaſticab, 55 


aboliſhing all foreign power repugnant to the ſame. And 


all eccleſiaſtical perſons having cure: of ſouls, and all other 
preachers and readers of ad, lectures, ſhall to the ut- 
termoſt of their wit knowledge ahd fearning, putety and 


ſincerely, without any colour or 9 teach 15 
3 nite 
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nifeſt open and declare, four times a year at leaſt, in their 


ſermons and other collations and lectures, that all uſurped 
and foreign power (foraſmuch as the ſame hath no eſta- 
bliſhment nor ground by the law of god) is for moſt juſt 
cauſes taken away and aboliſhed ; and that therefore no 
manner of obedience or ſubjection is due unto any ſuch 
foreign power. 


3. By the 26 H. 8. c. 1. The king ſhall be taken as 


the only ſupreme head in earth of the church of England, 
and ſhall have and enjoy annexed to the imperial crown 
of this realm, all honours dignities preheminences juriſ- 
ditions privileges authorities immunities profits and com- 
modities to the ſaid dignity of ſupreme head of the ſame 
church belonging; and ſhall have power, from time ro 
time, to viſit repreſs redreſs reform order correct reſtrain 
and amend all ſuch errors hereſies abuſes offences con- 
tempts and enormities, which by any ſpiritual authority 
may lawfully be reformed repreſſed ordered redreſſed cor- 
rected reſtrained or amended ; any ufage, cuſtom, foreign 
laws, foreign authority, preſcription, or any other thing 
to the contrary notwithſtanding. 

4. And by the 35 H. 8. c. 3. Whereas the king hath 
heretofore been and is juſtly lawfully and notoriouſly 
known named publiſhed and declared, to be king of Eng- 
land France and Treland, defender of the faith, and of the 
church of England and alſo of Ireland in earth ſupreme 
head, and' hath juſtly and lawfully uſed the title and name 
thereof ; it is enacted, that all his majeſty's ſubjects ſhall 
from henceforth accept and take the ſame his majeſty's 
ſtyle as it is declared and ſet forth in manner and form 
following; viz, Henry the eighth, by the grace of god, king 


of England France and Ireland, defender of the faith, and of 


the church of England and alſo of Ireland in earth the ſupreme 
head: and the faid ſtyle: ſhall be for ever united and an- 
nexed to the imperial crown of this realm. 

5. And by the x Eliz. c. 1. To the intent that all the 
uſurped and foreign power and authority, ſpiritual and 
temporal, may for ever be clearly extinguiſhed, and ne- 
ver to be uſed or obeyed within this realm; it is enacted, 
that no foreign prince perſon prelate ſtate or potentate, 
ſpiritual or temporal, ſhall at any time uſe enjoy or exer-- 
cile any manner of power juriſdiction ſuperiority authority 
preheminence or privilege, ſpiritual or eccleſiaſtical, with- 
in this realm; but the fame ſhall be clearly aboliſhed for 
ever: any ſtatute, - ordinance, cuſtom, conſtitutions, or 
any other. matter or cauſe whatſoever to the contrary. not- 
withſtanding. /. 16, 

And 


109 
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And ſuck juriſdictions privileges ſuperiorities and pte- 


he minences, ſpiritual and eccleſiaſtical, as by any ſpiritual 


or eccleſiaſtical power or authority hath been heretofore or 
may lawfully be exerciſed or uſed, for the viſitation of 
the eccleſiaſtical ſtate and perſons, and for reformation 


order and correction of the ſame, and of all manner of 


errors hereſies ſchiſms abuſes offences contempts and enor- 
mities, ſhall for ever be united and annexed to the impe- 
rial crown of this realm. /. 17. - i bs 
And for the utter extinguiſhments of all foreign and 
uſurped power and authority, it is enacted ; that if any 
perſon ſhall by writing, printing, teaching, 2 
expreſs words, deed or act, adviſedly maliciouſly and di- 
realy affirm hold ſtand with ſet forth maintain or defend 
the authority preheminence power or juriſdiction, ſpiritual 
or eccleſiaſtical, of any foreign prince prelate perſon ſtate 
or potentate whatſoever, heretofore claimed uſed or uſurp- 
ed within this realm; or ſhall adviſedly maliciouſly and 


directly put in ure or execute any thing, for the extolling 
| advancement ſetting forth maintenance or defence of any 


ſuch pretended or uſurped juriſdiftion power prehemi- 
nence and authority, or any part thereof ; he, his abet- 
tors aiders procurers and counſellors, being thereof attaint- 
ed according to the true order and courſe of the common 
laws of this realm, ſhall for the firſt offence forfeit to the 
king all his goods and chattels, as well real as ; 
and if he have not goods worth 201 he ſhall alſo be im- 
priſoned for a yeat; and alſo all the eccleſiaſtical promo- 
tions of every ſpiritual perſon ſo offending ſhall be void: 
for the ſecond offence ſhall incur a præmunire: and for 
the third offence ſhall be guilty of high treaſon. But no 
perſon ſhall be moleſted for any =—— by preaching 
teaching or words, unleſs he be indicted within one half 
year. And no perſon ſhall be indifted or arraigned for 
any offence adjudged by this act, unleſs there be two ſuf- 
ficient witneſſes or more, to teſtify the offence ; and the 
ſaid witneſſes, or ſo many of them as ſhall be living, and 
within the realm at the time of the arraignment, ſhall be 
brought forth in perſon face to face to give evidence, if the 
party require it. And if any perſon ſhall happen to give 
relief aid or comfort, to a perſon offending in any ſuch 
caſe of præmunire or treaſon ; this ſhall not be taken to 
be an offence, unleſs there be two ſufficient witnelles 
openly to a" „that the perſon. had notice and know- 
ledge of ence committed. / 27, 28, 29, 30, 31, 
37, 38. And by the 23 El. c. 4 h The lice 
. t 
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the peace may inquire of offences within this act (but nat 
hear and determine the ſame), within a year and a day after 
the offence committed, 

6. And by the 5 El. c. 1. (which ac is required to be 
read at every quarter ſeſſions, leet and law day, and once 
in every term in the open hall of every houſe of court and 
chancery), if any perſon ſhall by writing, printing, 
preaching or teaching, deed or act, adviſedly and witting- 
ly hold or ſtand with, to extol ſet forth maintain or de- 
fend the authority juriſdiction or power of the biſhop of 
Rome of of his fee, heretofore claimed uſed or uſurped with- 
in this realm; or by any ſpeech open deed or act, ad - 
viſedly and wittingly attribute any fuch manner of juriſ- 
diction authority or preheminence to the ſaid biſhop or ſee 
of Rome within this realm : he, his abettors procurers 
and counſellors, and alſo their aiders aſſiſtants and com- 
forters, upon purpoſe and to the intent to ſet forth fur- 
ther and extol the ſaid uſurped power, being thereof law- 
fully indicted or preſented within one year, and convicted 
or attainted at any time after, ſhall incur a premunire : 
And as well juſtices of aſſize in their circuits, as juſtices 
of the peace in their quarter or open ſeſſions, may inquire 
thereof as of other offences againſt the peace, and ſhall 
certify every preſentment thereof into the king's bench, 
within forty days, if the term be then open ; if not, at 
the firſt day of the full term next following the ſaid forty 
days; on pain of 1001. and the juſtices of the king's 
bench ſhall hear and determine the ſame, as in other cafes 
of premunire, And for the ſecond offence, ſuch perſon 
ſhall be guilty of high treaſon : But not to work corrup- 
ton of blood, diſheriſon of heirs, or forfeiture of dower. 
Provided ; that the charitable giving of reaſonable alms to 
any offender, without fraud or covin, ſhall not be deemed 
any ſuch abetment procuring counſelling aiding aſſiſting 
or comforting, as thereby to incur any pair or forfeiture. 


His abettors procurers and counſellors, and alſo their aiders 
ofitants and comforters) An indictment againſt any ſuch 
perſon muſt be, knowing the principal to be a maintainer 
of the juriſdiction of the pope z and to ſay, againſt the 
form of the flatute only, is not ſufficient. 1 H. H. 332. 

Charitable giving of reaſonable alms) This ſpecial clauſe 
of giving alms not to make an aider or comforter, if the 
alms be reaſonable and without covin,. tho' the offender 
be not impriſoned nor under bail, ſeems to be but agree- 
able to the common law ; and therefore it ſeems even by 
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ol the biſhop or ſee of Rome. 25 I. 8. c. 21. 


the common law, if a phyſician or ſurgeon miniſter help 
to an offender ſick or wounded, tho*. he know him to be 
an offender even in treaſon, this makes him not a traytor, 


for ãt is done upon the account of common humanity; but 
it will be miſpriſion of treaſon, if he know it, and do 


not diſcover him. 1 H. H. 332. 


7. Finally, by the 3 J. c. 4. If any perſon ſhall, either 
upon the ſeas, or beyond the ſeas, or in any other place 
within the king's dominions, put in practice to abſolve 
perſuade or withdraw any of his majeſty's ſubjects from 
their natural obedience, or to reconcile them to the pope 
or ſee of Rome, or to any other prince ſtate or potentate; 
or ſhall be willingly ſa abſolved or withdrawn as afore- 
ſaid, or willingly reconciled, or ſhall promiſe obedience 
to any ſuch pretended authority prince ſtate or potentate; 
he, his procurers and counſellors, aiders and maintainers, 


| knowing the ſame, ſhall be guilty of high treaſon. /. 22, 


23. ; 
| But this ſhall not extend to any perſon who ſhall be 


\ reconciled to the pope or ſee of Rome (for and touchin 


the point of ſo being reconciled only) that ſhall return 
into this realm, and thereupon within fix days before the 
biſhop of the dioceſe or two juſtices of the peace of the 
county where he ſhall arrive, ſubmit himſelf and take the 
oaths (of allegiance and ſupremacy, 1 W. ſeſſ. 1. c. 8.): 


which oaths the ſaid biſhop or juſtices ſhall certify at the 
next ſeſſions, on pain of 40 l. /. 24. | 


And perſons ſhall be tried for theſe offences, at the 
aſſizes of that county, or in the king's bench, and be 
there proceeded againſt as if the treaſon had been commit- 
ted in the county where the perſon ſhall be taken. .. 25. 


Ill. Peter-pence aboliſhed. x 


| Peter-pence was an annual tribute of one penny, paid at 
on out of every family at the feaſt of St. Peter. Gil/. 
| . this, Ina the Saxon king, when he went in pil- 
grimage to Rome about the year 740, gave to the pope, 
partly as alms, and partly in recompence of a houſe erect- 
ed in Rome for Engliſh pilgrims. God. 111, 355. 
And this continued to be paid generally until the time 


of king Henry the eighth, when it was enacted, that from 


thenceforth no perſon ſhall pay any penſions, cenſes, por- 
tions, peter-pence, or any other impoſitions, to the uſe 
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Popery. 
IV. Firſt fruits and tenths taken from the pope. 


Firſt fruits, annates, or primitize, are the firſt fruits 
after the avoidance of every ſpiritual living for one whole 

r. "Theſe have been paid of very ancient time; for 
amongſt the laws of king Ina, who began his reign in the 
year 712, there 1s an order for the payment thereof, But 
the pope did not obtain to have them appropriated to him- 
felf, until after the reign of king Edward the firſt. 4 Inſt. 
120. God. Introd. 49; Degge P. 2. c. 15. 

Tenths, decimæ, are the tenth part of the yearly value 


of all eccleſiaſtical livings. This payment was exacted 


from the clergy by the pope in the reign of king Edward 
the firſt; and was ſometimes granted by the pope to the 
kings of this realm, eſpecially for the aid of the holy 
unk: but afterwards theſe tenths became wholly appro- 
priated to the ſee of Rome, 4 Int. 120, 121. | 

But by the 26 H. 8. c. 3. The revenues of the firſt 
fruits and tenths are for ever annexed to the imperial 
crown of this realm. | 


V. The pope's preſentation to benefices. 


r. By the 25 Ed. 3. fl. 6. If any reſervation, colla- 
tion, or proviſion be made by the court of Rome, of any 
archbiſhoprick;- biſhoprick, dignity, or other benefice, 
in diſturbance of the rightful donors ; the king ſhall pre- 
ſent for that time, if ſuch donors ſhall not themſelves 
exerciſe their right, And if perſons lawfully preſented 
ſhall be diſturbed by ſuch proviſors ; then the ſaid provi- 
ors, their procurators, executors, and notaries ſhall be 
attached by their body, and brought in*to anſwer, and if 
they be convict, they ſhall abide in priſon without bail, 
till they have made fine to the king and gree to the party 
grieved; and before they be delivered, they ſhall make 
full renunciation, and find ſurety that they ſhall not at- 
tempt ſuch things in time to come. And if they cannot 
be ſound, the exigent ſhall go againſt them. | 

2. By the 38 Ed. 3. fl. 2. To ceaſe the perils that 


ſhall happen, becauſe of proviſions of benefices; it is or- 


dained, that all perſons obtaining ſuch proviſions, ſhall 

de puniſhed" according to the aforeſaid ſtatute of the 25 

.. 3. and they who cannot be attached, if they appear 

not in two months, ſhall be puniſhed according to the 

__ proviſors of the 27 Ed. 3. c. 1, (hereafter fol- 
ing | 
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Popery. 
3. By the 12 R. 2. c. 15. No perſon ſhall paſs or ſend 


out of the realm, without the king's. licence, to provide 
for himſelf a benefice ; on pain that ſuch proviſor ſhall be 


out of the king's protection, and the benefict to be void. 


4. And by the 13 R. 2. fl. 2. c. 2. If any ſhall accey; 


a benefice contrary to the ſtatute of the 25 Ed. 3. ft. 6. he 
hall be baniſhed out of the realm ſor ever, and his lands 


and goods forfeited to the king. | 5g 

5. By the 3 R. 2. c. 3. No perſon ſhall take to ferm 
any benefice of an alien, without the king's licence; nor 
ſhall convey, money cut of the realm for ſuch ferm: on 


pain of being puniſhed as by the ſtatute of proviſors of 


the. 27 Ed. 3. | 

6. And by the 7 R. 2. c. 12. If any alien ſhall pur- 
chaſe and occupy any benefice, without the king's licence; 
he ſhall be compriſed within the ſtatute of the 3 R. 2. c. 3. 
and moreover ſhall incur the forfeitures of the 25 Ed. 3. 
fl. 5. c. 22. (that is, he ſhall be out of the king's protection.) 

7. And finally, by the 16 R. 2. c. 5. which is the fa- 
mous ſtatute called the ſtatute of præmunire; If any ſhall 
purchaſe or purſue, in the court of Rome or elſewhere, 


any tranſlation of any prelate out of the realm, or from 


one biſhoprick to another, —he ſhall be put out of the 
king's protection, his lands and goods forfeit to the king, 
and ſhall be attached by his body if he may be found, and 


brought before the king and his council there to anſwer, 


or elſe proceſs to be made againſt him by præmunire facias, 
as in other ſtatutes of proviſors. | 


= 


Shall be put out of the king's protection] By theſe words, 
the perſons attainted in a writ of præmunire, are diſabled 
to have any action or remedy by the king's law or the 
king's writs ; for the law and the king's writs are the 
things whereby a man is protected and aided ; fo as he 
who is out of the king's protection, is out of the aid and 
protection of the law. 3 Inſt. x26. . 


VI. Appeal to Rome. 


1. The ſtatutes concerning the prohibition of appeals 
to Rome, are but declaratory of the ancient law of the 
realm. 4 Inft. 340, 341. | | 

2. The firſt attempt of any appeal to the ſee of Rome 
out of England, was by Anſelm archbiſhop of Canterbury, 
in the reign of William Rufus; and yet it took no effect. 
4 Inſt. 341. 1 


And 
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And the ſame is oppoſed by the ſtatutes following: 

3. By the 27 Ed. 3. c. 1. called the ſtatute of provi- 
ſors, All the people of the king's ligeance, which ſhall 
draw any out of the realm in plea, whereof the cogni- 
ſance pertaineth to the king's court, or of things whereof 
judgments, be given in the king's court, or which do ſue 
in any other court, to defeat or impeach the judgments 

iven in the king's court, ſhall have a day containing the 
pace of two months by warning to be made to them, to 
appear before the king and his council, or in his chancery, 
or before the king's juſtices of the one bench or the other, 
to anſwer to the king for the contempt. And if they 
come not at the day to be at the law; they, their procu- 
rators attornies executors notaries and maintainers, ſhall 
be put out of the king's protection, and their lands and 
goods forfeit to the king, and their bodies (whereſoever 
they may be found) ſhall be taken and impriſoned and 
ranſomed at the king's will: And upon the ſame a writ 
ſhall be made, to take them by their bodies, and to ſeize 
their lands and-goods into the king's hands; and if it be 
returned that they be not found, they ſhall be put in exi- 
gent and outlawed. - © 

4. By the 38 Ed. 3. fl. 2. To ceaſe the perils that 


ſhall happen, becauſe of citations out of the court of Rome, 


upon cauſes whoſe cognizance pertaineth to the king's 


court; it is ordained, that al] perſons obtaining ſuch cita- 
tions ſhall be puniſhed according to the ſtatute of the 25 
Ed. 3. f. 6. (above recited) ;. and they who cannot be 
attached, if they appear not in two months, ſhall be pu- 


niſhed according to the aforeſaid ſtatute of proviſors. And 


the king, clergy, and laity do mutually engage, to ſtand 
by one another in defence of this act. 1.41 

5. By the 13 R. 2./f. 2. c. 3. If any perſon ſhall bring 
or ſend into the realm any ſummons, ſentences, or ex- 
communications, againſt any perſon for executing the 
ſtatute of proviſors ; he ſhall be impriſoned, and forfeit 
his lands and goods, and incur the pain of life and mem- 
ber: And if any prelate make execution thereof, his tem- 
poralties ſhall be taken into the king's hands ; and if any 
perſon of leſs eſtate than a prelate make ſuch execution, 
he ſhall be impriſoned, and make fine and ranſom by the 
diſcretion of the king's council. 

6. By the ſtatute of præmunire, 16 R. 2. c. 5. If any 
ſhall purchaſe or purſue, in the court of Rome or. elſe- 
where, any proceſſes, ſentences of excommunication, 
bulls or inſtruments, againſt any perſon executing judg- 
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ments in the king's courts ; or ſhall bring within the 


realm or receive the ſame: he ſhall be put out of the king's 


protection, his lands and goods forfeit to the king, and 
ſhall be attached by his body if he may be found, and 


brought before the king and his council there to anſwer, 


or elſe proceſs to be made againſt him by præmunire facias, 
as in other ſtatutes of proviſors. 


Or elſewhere] It hath been ſaid, that ſuits in the eccle- 
ſiaſtical courts within this realm are within theſe words, 
if they concern matters the cognizance whereof belongs 
to the common law ; as where a biſhop deprives an in- 
cumbent of a donative, or excommunicates a man for 
hunting in his parks. 1 Haw. 51. 

But it ſeemeth that a ſuit in thoſe courts, for a matter 
which appears not by the libel it ſelf, but only by the de- 
fendant's plea or other matter ſubſequent, to be of tempo- 
ral cognizance (as where a plaintiff libels for tithes, and 
the defendant pleads that they were ſevered from the nine 
parts, by which they became a lay fee), is not within the 


ſtatute; becauſe it appears not that either the plaintiff ot 


the judge knew that they were ſevered. 1 Haw. 52. 

7. Finally, by the 24 H. 8. c. 12. All cauſes teſta- 
mentary, cauſes of matrimony, and divorces, rights of 
tithes, oblations, and obventions (the knowledge whereof 
by. the goodneſs of princes of this realm, and by the laws 
and cuſtoms of the ſame, appertaineth to the fpiritual ju- 
riſdiction of this realm) ſhall be determined within the 
king's juriſdiction and authority, and not elſewhere ; any 
foreign inhibitions, appeals, ſentences, ſummons, cita- 
tions, ſuſpenſions, interdictions, excommunications, re- 
ſtraints, judgments, or other proceſs or impediments 
whatſoever notwithitanding. And all ſpiritual perſons 
ſhall and may uſe, miniſter, and execute all divine ſer- 
vices, any foreign citations, proceſſes, inhibitions, 
ſuſpenſions, interdictions, excommunications, or appeals 
touching any the cauſes aforeſaid, from or to the ſee of 
Rome, or any other foreign prince or court, to the con- 
trary notwithſtanding : And if they ſhall, dy the occa- 
fon thereof, refuſe to miniſter the ſame, they ſhall be 
impriſoned for a year, and make fine and ranſom at the 
king's pleaſure. 

And if any perſon in any of the cauſes aforeſaid, ſhall 
attempt or procure from the ſee of Rome or elſewhere, 
any foreign proceſs or other the inſtruments abovemen- 
tioned, or execute any of the fame, or do any thing to 
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the hindrance of any proceſs ſentence judgment or deter- 
mination in any courts of this realm, for any the cauſes 
aforeſaid ; he, his fautors comforters abettors procurers 
executors and counſellors, ſhall incur a bs, 


VII. Bringing bulls and other inſtruments from Rome. 


1. By the 25 H. 8. c. 21. If any perſon ſhall ſue to 
the court or ſee of Rome for any licence, faculty, or diſ- 
penſation, or put any of the ſame in execution ; he ſhall 
incur a premunire. | 

2. And by the 28 H. 8. 16. All bulls, breves, facul- 
ties, and diſpenſations heretofore obtained of the ſee of 
Rome, ſhall be void; and ſhall not be pleaded in any 
court of this realm, on pain of a præmunire. 

Yet it hath been holden, that the alledging of an an- 
cient bull, in order to induce another principal matter, 
whereon to ground a title, without claiming any thing 
from the bull it ſelf, is not within this ſtatute, 1 Haw. 


I, 

F 3. By the 13 Eliz. c. 2. If any perſon ſhall uſe or put 
in ure any bull writing or inſtrument written or printed, 
of abſolution or reconciliation obtained from the biſhop 
of Rome or other perſon claiming authority by or from 
him; or ſhall take upon him by colour thereof to abſolve 
or reconcile any perſon, or to grant or promiſe to any 
perſon any ſuch abſolution or reconciliation, by any 
ſpeech, preaching, teaching, writing, or any other open 
deed ; or ſhall willingly receive and take any ſuch abſo- 
lution or reconciliation ; or ſhall obtain froin the biſhop 
of Rome any manner of bull, writing, or inſtrument, 
written or printed, containing any thing matter or cauſe 
whatſoever ; or ſhall publiſh or by any means put in ure 
any ſuch bull, writing, or inſtrument ; he, his procurers 
abettors and counſellors to the fact and committing of the 
fad offence, being attainted according to the courſe of the 
laws of this rcalm, ſhall be adjudged guilty of high trea- 
fon, And all aiders comforters or maintainers of any the 
ſaid offenders, after committing any the ſaid offences, to 
the intent to ſet forth uphold or allow the execution of 
the ſaid uſurped power, ſhall incur a præmunire. 

And if any perſon to whom any ſuch abſolution, re- 
conciliation, bull, writing or inftrument ſhall be offered 
moved or perſuaded to be uſed put in ure or executed, 
ſhall conceal the fame offer motion or perſuaſion, and not 
diſcloſe the ſame by writing or otherwiſe within ſix weeks 
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Poperv. 
to ſome of the privy council ; he ſhall be guilty of mif 
priſion of high treaſon. | 


(And the juſtices of the peace may inquire thereof [but 


not hear and determine the ſame) within a year and a day 
after the offence committed. 23 El. c. 1. /. 8.) 

And if any juſtice of the peace to whom any the ſaid 
offences ſhall be declared, do not within fourteen days 
ſignify the ſame to one of the privy council; he ſhall in- 
gur a præmunire, | 


VIII. Popiſb beoks and relicks, 
1. By the 3 & 4 Ed. 6. c. 10. All books called anti- 


phoners, miſſals, grailes, proceſſionals, manuals, legends, 
pies, portuaſſes, primers in latin and engliſh, couchers, 


Journals, ordinals, or other books or writings heretofore 


uſed for the ſervice of the church, written or printed in 
the engliſh or latin tongue, other than ſuch as ſhall be ſet 
forth by the king's majeſty, fhall be clearly and utterly 
aboliſhed, extinguiſhed, and forbidden for ever to be uſcd 
or kept in this realm, 

And if any perſon or body corporate that ſhall have in 
his or their cuſtody any the ſaid books or writings, or 
any images of ſtone, timber, alabaſter, or earth, graven 
carved or painted, which have been taken out of or ſtand 
in any church or chapel, and do not deſtroy the ſame 


images and every of them, and deliver eyery of the ſame 


books to the mayor, bailiff, conſtable, or churchwardens 
of the town where ſuch books ſhall be, to be by them 
delivered over openly within three months next tollow- 
ing after ſuch delivery, to the archbiſhop, biſhop, chan: 
cellor, or commiſſary of the dioceſe, to the intent that 
they may cauſe them immediately after either to be openly 
burnt, or otherwiſe defaced and deſtroyed ; (he) ſhall for 
every ſuch book or books willingly retained: forfeit to the 
king for the frſt offence twenty ſhillings, for the ſecond 
four pounds, andrer the third ſhall ſuffer impriſonment 
at the king's will. R | 
And if any mayors, bailiffs, conſtables, or church- 
wardens, do not within three months after receipt of the 
fame books deliyer them to the archbiſhop, biſhop, chan- 
cellor, or commiſſary; and if ſuch archbiſhop, biſhop, 
chancellor, or commiſſary do not, within forty days after 
receipt of ſuch books, burn, deface and deftroy the ſame; 
every of them ſo offending ſhall forfeit to the king 401. 
The one half of all which forfeitures ſhall be to any of the 
ſubjects that will ſue for the ſame, * 


Popery. 


And the juſtices of aſſize in their circuits, and juſtices 
of the peace in the gene al ſeſſions, may inquire of, hear, 
and determine the ſame. 

But nothing herein ſhall extend to any image or pic- 
ture, ſet or graven upon _ tomb, in any church, cha- 
pel, or church yard, only for a monument of any king, 
prince, nobleman, or other dead perſon, which hath not 
been commonly reputed and taken for a ſaint. 

Alſo, any perſon may uſe keep and have any primers 
in the engliſh or latin tongue, ſet forth by king Hen. 8. 
ſo that the ſentences of invocation or prayer to ſaints be 
blotted or put out of the ſame. 

2, By the 13 Eliz. c. 2. If any perſon ſhall bring into 
the realm any token or thing called by the name of agnus 
dei, or any crofles pictures beads or ſuch like vain and 
ſuperſtitious things from the biſhop or ſee of Rome, or 
from any perſon authorized or claiming authority from the 


taid biſhop of Rome to conſecrate or hallow the ſame ; 


and ſhall deliver or cauſe or offer to be delivered the ſame 
or any of them to any ſubject of this realm, to be worn 


or uſed : he, and alſo every other perſon: who ſhall receive 


the ſame to the intent to uſe and wear the ſame, ſhall 
incur a premunire. | | | 

Provided, that if any perſon to whom any ſuch agnus 
dei or other the things aforeſaid ſhall be offered to be de- 
livered, ſhall apprehend the party offering the ſame, and 
bring him to the next juſtice of the peace, if he ſhall be 
able ſo to do; or for lack of ſuch ability, ſhall' within 
three days diſcloſe the name of ſuch perſon ſo offering the 
ſame and his dwelling place or place of reſort (which he 
ſhall endeavour himſelf to know by all the means he can) 
to the ordinary of the dioceſe or to a juſtice of the peace of 
the ſhire' where ſuch perſon to whom ſuch offer ſhall be 
made fhall be reſiant; and alſo if ſuch perſon to whom 
ſuch offer ſhall be made ſhall happen to receive any ſuch 
agnus dei or other thing above remembred, and ſhall in 


one day next after ſuch receipt deliver the fame to a juſtice 


of the peace : in ſuch caſe he ſhall not incur any danger 
or penalty, 
And if any juſtice of the peace, to whom any the ſaid 


offences ſhall be declared, do not within fourteen days 


ſignify the ſame to one of the privy council, he ſhall incur 
a premunire, 

3. By the 3 J. c. 5. No perſon ſhall bring from be- 
yond the ſeas, nor ſhall print ſell or buy any popiſh pri- 
mers, ladies pſalters, manuals, roſaries, popiſh catechiſms, 

| I 4 mitlals, 
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miſſals, breviaries, portals, legends, and lives of ſaints, 
containing ſuperſtitious matter, printed or written in any 
language whatſoever, nor any other ſuperſtitious books 


pr nted or written in the engliſh tongue; on pain of goſh, 
0 


r every book, one third to the king, one third to him 
that ſhall ſue, and one third to the poor of the pariſh 
where ſuch books ſhall be found and the ſaid books to be 
burned. /. 25: 

And two juſtices of the peace (and mayors within cities 


| and towns corporate) may ſearch the houſes and lodging; 


of every popiſh recuſant convict, or of every perſon whoſe 
wife is a popiſh recuſant convict, for popiſh books and re- 
licks of popery ; and if any altar, pix, beads, pictures, or 
ſuch like popiſh relicts, or any popiſh book or books, ſhall 
be found in any of their cuſtody, as in the opinion of the 
ſaid juſtices (or mayor) ſhall be thought unmeet for ſuch 
recuſant to have or uſe, the ſame ſhall preſently be de- 
faced and burnt, if it be meet to be burned; and if it 
be a crucifix, or other relick of any price, the ſame to 
be defaced at the general quarter ſeſſions of the peace in 
the county where the ſame ſhall be found, and the ſame 
ſo defaced to be reſtored to the owner. ſ. 2b. 

Note; a recuſant, in general, ſignifieth any perſon, 
whether papiſt or other, who refuſeth to go to church 
and to worſhip god after the manner of the church of 
England; a popiſb recuſant, is papiſt who ſo refuſeth ; and 
en recuſant convicꝭ, is papiſt legally convicted of ſuch 

ence. 


IX. Jeſuits and popiſb prieſts. 
1. By the 27 El. c. 2. All jeſuits, ſeminary prieſts, 


and other prieſts whatſoever made or ordained out of the 
realm, or within the realm, by any authority derived or 
pretended from the ſee of Rome, ſhall depart out of the 
. 

And it ſhall not be lawful for any jeſuit, ſeminary 
prieſt, or other ſuch prieſt, deacon, or religious or ec- 
cleſiaſtical perſon whatſoever, being born within the realm, 
and made ordained or profeſſed by any authority derived 
or pretended from the ſee of Rome, by what name title 
or degree ſoever the ſame ſhall be called or known, to 
come into be or remain in any part of the realm; and 
# he do, he ſhall be guilty of high treaſon. LC. 3. 

And every perſon who ſhall wittingly and willingly re- 
ceive relieve comfort aid or maintain any ſuch jeſuit ſemi- 


> — — w 


Poperp. 


par prieſt or other prieſt deacon or religious or eceleſia- 


ical perſon as aforeſaid, ſhall be guilty of felony with- 
out benefit of beg 4. | 

And if any * (not being a jeſuit ſeminary prieſt or 
other ſuch prieſt deacon or . Ir or eccleſiaſtical perſon 
as is before mentioned) who ſhall be of or brought up in 


. 


any college of jeſuits or ſeminary out of this realm in any 


foreign parts, ſhall not in ſix months next after procla» 
mation in that behalf to be made in the city of London 
under the great ſeal of England, return into this realm, 
and thereupon (within two days next after ſuch return) 
before the biſhop of the dioceſe or two juſtices of the 
peace of the county where he ſhall arrive, ſubmit him- 
ſelf and take the oath of ſupremacy; every ſuch per- 
fon who ſhall otherwiſe return into or be in this realm 
without ſubmiſſion as aforeſaid, ſhall be guilty of high 
treaſon. /. 5. 1 | 

And if #3 perſon ſhall wittingly and willingly either 
directly or indirectly convey deliver or ſend, or procure 
to be conveyed or delivered to be ſent out of this realm 
into any foreign parts; or ſhall otherwiſe wittingly or 
willingly give or contribute any money or other relief to 
or for any jeſuit ſeminary prieſt or ſuch other prieſt dea - 
con or religious or eccleſiaſtical perſon as is aforeſaid, or 
to or for the maintenance or relief of any college of 
jeſuits or ſeminary out of the realm in any foreign 
parts, or of any perſon then being of or in the ſame 
colleges or ſeminaries and not returned with ſubmiſ- 
ſion as in this act is expreſſed ; he ſhall incur a præ- 
munire. /. 6, | 

And every offence againſt this act may be inquired 
of heard and determined as well in the court of king's 
bench in the county where the ſame court ſhall for the 
time be, as alſo in any other county within this realm 


der ſhall be taken. ſ. 8. 

But nothing herein ſhall extend to any ſuch Jeſuit ſe- 
minary prieſt or other ſuch prieſt deacon or religious or 
eccleſiaſtical perſon as is before mentioned, as ſhall within 
three days after he come into the realm, ſubmit himſelf 
to ſome archbiſhop or biſhop of this realm or to ſome ju» 
ſtice of the peace within the county where he ſhall ar- 
Ive or land, and do thereupon truly and ſincerely before 
ſuch archbiſhop biſhop cr juſtice of the peace take the 
vati of ſupremacy, and by writing under his hand confeſs 
ud acknowledge, and from thenceforth continue, his 
due 


where the offence ſhall be committed, or where the offen- 
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due obedience to the laws and ſtatutes of this realm in 


cauſes of religion. /. 10. 


And every perſon who ſhall know and underſtand that 


any ſuch jeſuit ſeminary prieſt or other prieſt aboveſaid 


ſhall be within this realm, and ſhall not diſcover the fame 
to a juſtice of the peace or other higher officer in twelye 
days, but willingly conceal his knowledge therein ; ſhall 
be fined and impriſoned at the king's pleaſure. And if 
ſuch. juſtice of the peace or other ſuch officer to whom 
ſuch matter ſhall be ſo diſcovered, do not within twenty 
eight days give information thereof to ſome of the privy 


council; he ſhall forfeit 200 marks. /. 13. 


And ſuch of the privy council to whom ſuch informa- 
tion ſhall be made, ſhall thereupon deliver a note in 
writing, ſubſcribed with his hand, teſtifying that ſuch 
information was made to him. /. 14. 

And all ſuch oaths and ſubmiſſions as ſhall be made hy 
force of this act, ſhall be certified into the chancery by 
the parties before whom the ſame ſhall be made, within 
three months after ſuch ſubmiſſion ; on pain of 1001. to 
the queen. /. 15. | 

And if any perſon ſo ſubmitting himſelf ſhall within 
ten years after ſuch ſubmiſſion made come within ten 
miles of the place where the queen ſhall be, without eſpe- 


cial licence under her majeſty's hand; he ſhall take no 


benefit by his ſubmiſſion, but the ſame ſhall be void, 


J. 16. 


2. By the 35 El. c. 2. If any perſon who ſhall be ſu- 
ſpected to be a jeſuit, ſeminary, or maſſing prieſt, being 
examined by any perſon having lawful authority in that 
behalf to examine him, ſhall refuſe to anſwer directly and 
truly whether he be a jeſuit, or a ſeminary or maſſing 
prieſt ; he ſhall be committed to priſon by ſuch as ſhal 
ſo examine him, and there continue until he ſhall make 
direct and true anſwer to the ſaid queſtions whereupon he 
ſhall be fo examined. /. II. 

3. And by the 3 J. c. 5. Such perſon as ſhall firſt di- 
cover to any juſtice of the peace any recuſant or other 
perſon who ſhall entertain or relieve any jeſuit, ſeminary, 
or popiſh prieſt, or ſhall diſcover any maſs to have been 
ſaid and the prieſt that ſaid the ſame, within three days 
after the offence committed, and by reaſon of ſuch diſco- 
very any of the faid offenders ſhall be taken and convicted 
or attainted, ſhall not only be freed from the danget 


and penalty of any law for ſuch offences if he be an 0 


fender therein, but alſo ſhall have the third part of the 
forfeitute 


7 
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forfeiture ſo as the total exceed not 1501; and if it do 
exceed 1501, he ſhall have the ſum of 501 for every ſuch 
diſcovery : and after conviction of the offender, he ſhall 
have a certificate from the judges or juſtices of the peace 
before whom the conviction ſhall happen, to be directed 
to the ſheriff or other officer who ſhall ſeize the goods or 
levy the forfeiture, commanding him to pay the ſame 
out of the monies to be levied by virtue of the ſaid for- 
feitures. /. I. 8 

4. And by the 11 C12 V. c. 4. Every perſon who 
ſhal! apprehend a popiſh biſhop prieſt or jeſuit, and pro- 
ſecute him till he be convicted of ſaying maſs, or 
of exerciſing any other part of the office or function of a 
popiſh biſhop or prieſt within this realm, ſhall 
have from the ſheriff without fee one hundred pounds 
within four months after the conviction, and demand 
thereof made by tendring a certificate to the ſaid ſheriff 
under the hand of the judge or juſtices before whom the 
conviction ſhall be, certifymg ſuch conviction and that 
ſuch popiſh prieſt or jeſuit was taken by the perſon 
claiming the reward : And if any diſpute ſhall ariſe be- 
tween the perſons apprehending, the ſaid judge or ju- 
ices ſhall by their certificate proportion the ſhares as to 
them ſhall ſeem juſt and reaſonable. And if the ſheriff 
ſhall die or be removed before the expiration of the ſaid 
four months, his ſucceſſor ſhall pay the ſame within two 
months after demand and certificate brought as aforeſaid. 
The ſheriff making default ſhall forfeit 2001 to the per- 
ſon to whom the money is due, with full cofts. The 
ſheriff to be repaid the money contained in ſuch certificate 
out of the treaſury. 6 1. 2. 

And if any popiſh biſhop prieſt or jeſuit ſhall ſay maſs, 
or exerciſe any other part of the office or function of a 
popiſh biſhop or prieſt within this realm ; he ſhall be 
adjudged to perpetual impriſonment in ſuch place within 
this realm, as the king by advice of the privy council 
ſhall appoint. / 3 


But this ſhall not extend to any popiſh prieſt for ſaying 
maſs or officiating as a prieſt in the houſe of a foreign 
miniſter ; ſo as ſuch prieſt be not a natural born ſubject, 
nor naturalized ; and fo as his name and place of his 
birth, and the miniſter to whom he ſhall belong, be en- 
F. in the office of the principal ſecretary of ſtate. 
. | 


X. Caying 
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* Saying or hearing maſs, 


1. By the 23 El. c. 1. Every perſon who ſhall ſay or 
ſing maſs, ſhall forfeit 200 marks, and be committed to 
the next gaol for one year and further till he have paid 
the ſaid ſum, And every perſon who ſhall willingly hear 
maſs, ſhall forfeit 100 marks, and be impriſoned for 2 


year. |. 4. 
Which ſaid forfeitures, ly another clauſe in the ſaid af, 
Hall be <4 ld the king to his _ uſe ; 12 third 
to the king for relief of the poor in the pariſh where 
the offence ſhall] be committed, to be delivered by war. 
rant to the principal officers in the receipt of the ex- 
chequer, without further warrant from the king ; and 
one third to him who ſhall ſue. And if ſuch perſon ſhall 
not be able, or ſhall fail to pay the ſame within three 
months after judgment given; he ſhall be committed to 
priſon till he have a the ſame, or conform himſelf to 
to church, / 11. | 

And the juſtices of aflize and juſtices of the peace in 
their open quarter ſeſſions, may inquire of, hear and de- 
termine the ſame. /. . 

But if the offender hall, before he be indicted, or at 
his arraignment er trial before judgment, ſubmit and 
conform himſelf before the biſhop of the dioceſe, or be- 
fore the juſtices where he ſhall be indicted arraigned or 
tried (not having before made like ſubmiſſion at his tri 
being indicted for the firſt offence) ; he ſhall be dil 
charged, upon his recognition of ſuch ſubmiſſion in open 


aſſizes or ſeſſions of the county where he ſhall be te- 


ſident. /. 10. 

2. And by the 3 J. c. 5. Such perſon as ſhall fir 
diſcover to any juſtice of the peace any maſs to have been 
ſaid, and the perſons that were preſent at ſuch maſs, 
any of them, within three days next after the offence 
committed, and by reaſon of ſuch diſcovery any of the 
ſaid offenders ſhall be taken and convicted or attainted, 
— ſha!l not only be freed from the danger and anger 
of any law for ſuch offences if he be an oftender, but allo 
ſhall have the third part of the forfeiture, ſo as the tots 
exceed not 1501; and if it do exceed 1501, he ſhall have 
the ſum of 501 for every ſuch diſcovery ; and after con- 
viction of the offender, he ſhall have a certificate from the 
zudges or juſtices of the peace before whom the convic- 


tion ſhall happen, to be directed to the ſheriff or — 
| | officer 


Popery. 
officer who ſhall ſeize the goods or levy the forfeiture, 


commanding him to pay the ſame out of the monies to 
de levied by virtue of the faid forfeitures. ,. 1. 


XI. Frequenting conventicles. 


By the 1 V. c. 18. commonly called the act of tolera- 
tion, Every juſtice of the peace may require any perſon 
. that goes to any meeting for the exerciſe of religion, 
to make and ſubſcribe the declaration of the 30 C. 2. 


25 zgainſt popery, and alſo to take the oaths of allegiance 
rd and fupremacy (or the declaration of fidelity in caſe he 
re ſcruptes to take an oath) ; and upon refuſal thereof, ſhalf 
wy commit him to priſon without bail, and ſhall certify the 
a name of ſuch perſon to the next ſeſſions; and if he ſhalt 
nd upon a ſecond tender at the ſeſſions refuſe to make and 


all Wi (:6ſcribe the declaration aforeſaid, he ſhall be then and 
there recorded, and ſhall be taken thenceforth for a po- 
piſh recuſant conviRt and ſuffer accordingly. 

And there is a clauſe in the ſaid act, that nothing in 
that act contained ſhall give any eaſe benefit or advantage, 
to any papiſt or popiſh recuſant whatſoever, | 


XII. Foreign education of papiſts. 


" 1. By the 1 Ja. c. 4. Every perſon who ſhall paſs or 
d of do, or ſhall fend any child or any other perſon under his 


government, into any the parts beyond the ſeas, out of 
the king's obedience, to the intent to enter into or be 
reſident. in any college ſeminary or houſe of jeſuits priefts 
or any other popiſh order profeſhon or calling, or re- 
pair to any the ſame, to be inſtructed perſuadet or 
lrengthned in the popiſh religion, or in any ſort to pro- 
feſs the ſame; every ſuch perſon ſo ſending any child or 
other perſon beyond the ſeas to any ſuch purpoſe, ſhalf 


of his heirs or poſterity, be diſabled to inherit purchaſe 
take bave or enjoy any lands profits goods debts du- 


after become conformable and obedient to the laws of the 
church, and ſhall repair to church, and continue in ſuch 


continue 


forfeit to the king 1001 ; and every ſuch perſon ſo paſſing 
or being ſent, fhall in reſpe& of himſelf only and not 


ties legacies. or ſums of money within this realm, and 
—_ and intereſt in truſt for him ſhall be void. 
But if ſuch perſon or child: ſo paſing or ſent ſhalt 


conformity 3 he ſhall during ſuch time as he ſhall ſo 
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continue, be diſcharged of every ſuch difability and ine. 
BI Je; 0 . Jab 
And by the ſame act, No woman, nor any child un- 
der the age of twenty one years (except ſailors or ſhi 
boys, or the apprentice or factor of a merchant) ſhall be 
permitted to paſs over the ſeas (except by licence of the 
king, or of ſix or more of the privy council under their 
hands); on pain that the officer of the port that ſhall 
willingly or negligently ſuffer any ſuch to paſs, or ſhall 
not enter the names of ſuch paſſengers licenſed, ſhall for- 
teit his office and his goods; and on pain that the owner 
of the ſhip that ſhall wittingly or willingly carry any 
ſuch over ſea without ſuch licence, ſhall forfeit the ſhip 
and tackle; and every maſter, or- mariner of or in any 
veſſel offending as aforeſaid, ſhall forfeit his goods, and 
be impriſoned for twelve months. /. 8. 


The one half of all which forfeitures ſhall be to the 


king, and half to him that will ſue. /, . 
2. And by the 3 J. c. 5. If the children of any ſub- 


ect within this realm (the ſaid children not being ſoldiers 
mariners merchants, or their apprentices or factors) to 


prevent their good education in England, or for::any 
other cauſe, ſhall be ſent or go beyond ſeas, without li- 
cence of the king, or of ſix of the privy council (where- 
of the principal ſecretary to be one) under their hands 
and ſeals ; every ſuch child ſhall take no benefit by any 
gift conveyance deſcent deviſe or otherwiſe of any lands 
leaſes' or goods, until he being of the age of eighteen 
years take the oaths of allegiance and ſupremacy before 
a juſtice of the peace where the parent ſhall inhabit ; and 


in the mean time the next of kin, who ſhall be no po- 


piſh recuſant, ſhall enjoy the ſame until he ſhall conform 
himſelf and take the ſaid oaths and receive the ſa- 
crament : And after ſuch oaths taken and conforming 
and receiving the ſacrament, he who received the pro- 
fits ſhall make account thereof, and in reaſonable time 
make payment thereof, and reſtore the value of ſuch 
goods, /. 16. 

And all ſuch perſons as ſhall ſs ſend ſuch child or 
children over ſeas, ſhall forfeit 1001 (to him who ſhall 
diſcover and convict the offender. 11 12 V. c. 4. 
fe 6.) J 16. | 

3. And by the 3 C. c. 2. If any perſon ſhall paſs or 
go, or ſhall convey or ſend, or cauſe to be ſent or con- 
veyed any child or other perſon into any parts beyond the 
ſeas out of the king's obedience, to the intent and pur- 
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poſe te enter into or be reſident or trained up in any 
priory, abbey, nunnery, popiſh univerſity, college or 
ſchool, or houſe of jefuits, prieſts, or in any private po- 


piſh family, and ſhall. be there by any jeſuit, ſeminary 


prieſt, frier, mank, or other popiſh perſon inſtructed 
perſuaded or ſtrengthned in the popiſh religion, in any 
fort to profeſs the ſame ; or ſhall convey or ſend, or cauſe 
to be conveyed. or ſent any ſum of money or other thing, 
for the maintenance of any child or other perſon gone or 
ſent and trained and inſtructed as is aforeſaid, or under 
colour of any charity benevolence or alms towards the 
relief of any priory abbey or nunnery college ſchool or 
any religious houſe: every perſon ſo ſending conveying 
or cauſing to be ſent and conveyed as well any ſuch child 
or other perſon, as any ſum of money or other thing, 
and every perſon being ſent beyond the ſeas, ſhall be diſ- 
abled to ſue or uſe any action bill plaint or information 
in courſe of law, or to proſecute any ſuit in any court 
of equity, or to be committee of any ward, or exe- 
cutor or adminiſtrator to any perſon, or capable of any 
legacy or deed of gift, or to bear any office; and ſhall 
forfeit his goods; and ſhall forfeit his lands during 
be, Nen lait end | | 

l ſaid offences to be inquired of heard and de- 
termined in the king's bench, or at the aſſizes of ſuch 


counties where the offenders did laſt dwell - or abide, 


or whence they departed out of the realm, or where they 
were taken. ſ. 3. 1 5 

Provided, that no perſon ſo ſent or conveyed, that 
ſhall within ſix months after his return conform him- 
ſelf to the eſtabliſhed religion and receive the ſacra- 
ment according to the ſtatutes made concerning con- 
formity from popiſh recuſants, ſhall ineur any the ſaid 
penalties, . /. 2. | | 

And if at any time after the ſaid ſix months he ſhall 
ſo conform himſelf, he ſhall have his lands reſtored, 
during the time that he ſhall ſo continue in ſuch confor- 


nity. /. 4. 
XIII. Popiſh children of proteſtants. 


If any perſon not bred up by his parents from his in- 
fancy in the popiſh religion, and profeſſing himſelf to be 
a popiſh recuſant, ſhall breed up inſtruct or educate his 
child or children, or ſuffer then to be inſtructed or edu- 
cated in the p hin -ligion ; he ſhall be diſabled of bear- 
ing any office or place of truſt cr profit, in church 

, or 
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or ſtate : And all ſuch children as ſhall be ſo broy 
up inſtructed or educated, ſhall be diſabled of bear. 

ing any ſuch office or place of truſt or profit until th 
de perfectly reconciled: and convetted' to the church d 
England, and ſhall take the oaths of allegiance and ſu. 
emacy before the juſtices of the peace at the quarts 
ns of the place where they ſhall inhabit, and there. 
upon receive the ſacrament of the lord's ſupper, and oh 
tain a certificate thereof, under the hands of two of the 

ſaid juſtices. 25 C. 2. c. 2. fe 8. 


XIV. Proveftant children of papili. 


: , : 

If any popiſh parent, in order to compel his prote. 
ſtant child to ehange his religion, ſhall refuſe to alloy 
him à fitting maintenance, ſuitable to the degree and 
ability of ſuch parent, and to the age and education of 
ſuch child; then upon complaint thereof to the lord 
chancellor, he ſhall make order therein. 11 & 12 W. c. 4 


XV. Papiſts not repairing to church. 


1. By the 1 El. c. 2. All perſons ſhall diligently and 
faithfully, having no lawful or reaſonable excuſe to be 
abſent, endeavour themſelves to reſort to their pariſh 
ehurch or chapel accuſtomed, or upon reaſonable let 
thereof to ſome: uſual: plate where common prayer and 
ſuch ſervice of god ſhall be uſed in ſuch time of let, up- 
on every ſunday and other days ordained and uſed to be 
kept as holidays, and then and there to abide orderly and 
foberly during the time of common ptayer, preaching or 
other ſervice of god there to be uſed and miniſtred; on 


: pain of puniſhment: by the cenfures of the church, and 


alſo upon pain that every perſon ſo offending ſhall for- 
felt for every ſuch offence 12d. to be levied by the 
ehurchwardens of the pariſh where ſuch offence ſhall 
be done, to the uſe of the poor of the ſame pariſh, of 
the goods lands and tenements of ſuch offender, by way 


of diſtreſs. .. 14. 


And all archbiſhops biſhops and all other their officers 
exerciſing eccleſiaſtical juriſdiction, as well in places ex- 
empt as not exempt, within their dioceſe, ſhall have 
power to reform correct and puniſh by cenſures of the 
church, all offenders within any their juriſdiction or dio- 
ceſe. /. 16. | 

Ned U. juſtices of aſſize may inquire of hear and de- 
termine the ſame, /. 17. 

2 And 


Popery. 


wht And the archbiſhop or biſhop may at his liberty and 
ears leaſure aſſociate himſelf to the juſtices of aſſize, for the 
they WY inquiring of hearing and determining the ſame. > 18. 
\ £ But no perſon ſhall be moleſted for the ſaid offence un- 
| (us leſs he be thereof indicted at the next aſſize. . 20. | 
Irter And the mayor of London and all other mayors bailiffs 
ere. and other head officers of cities boroughs and towns cor- 
b porate to which the juſtices of afſize do not commonly 
the WW repair, ſhall have power to inquire of hear and determine 
the ſame yearly within fifteen days after Eaſter and Mi- 
chaelmas, in like manner as the juſtices of aſſiae may do. 


22. | | ket | | 

Fa all archbiſhops and biſhops, and every of their 
Ote- chancellors, commiſſaries, archdeacons, and other ordi- 
on naries, having any peculiar eccleſiaſtical juriſdiction, ſhall 
and WW have power as well to inquire in their viſitation ſynods 


1 of nnd elſewhere within their juriſdiftion, at any other time 


lord and place, to take accuſations and informations of the 
c 4 ad offences committed within the limits of their juriſ- 


diction, and to puniſh the ſame by admonition excoms- | 


munication ſequeſtration or deprivation and other cenſures 
and proceſs in like form as heretofore hath been uſed in 
like caſes by the king's eccleſiaſtical laws. /. 23. 


o be Provided, that whatſoever perſons offending in the pre- 
in WA miſſes ſhall for their offences firſt receive puniſhment of 
let be ordinary, having a teſtimonial thereof under the ordi- 
and Wy nary's ſeal, ſhall not for the ſame offence eftſoons be con- 
up- WH victed before the juſtices ; and likewiſe receiving for the 
3 be lad offence puniſhment firſt by the juſtices, ſhall not for 


the ſame offence eftſoons receive puniſhment of the ordi- 


got ary. / 24. | 
* All perſons] Except diſſenters qualified by the act of to- 
— leration, who reſort to ſome. congregation of religious 
+. BY "hip allowed by that act. 1 W. c. 18. / 2, 16. 
ſhall Having no lawfud or reaſonable excuſe] It hath been hol- 
„ of Wien, that the indictment need not to ſhew that the party 
way bad no reaſonable excuſe for his abſence ; but the defen- 
fant, if he have any matter of this kind in his favour, 
cers ought to ſhew-it. 1 Haw, 13. | N 0 ; 
ex- And if the ſpiritual court, proceeding upon this ſtatute, 
have refuſe to allow a reaſonable excuſe, they may be prohi - 
the i bited; but if they proceed wholly on their own canons, 


they ſhall not be at all controlled by the common law, 
unleſs they act in derogation from it, as by queſtioning a 


Vol. III. 


matter not triable by them, as the bounds of a pariſh, or 
| K the 
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lin which any indictment, againft any perſon for not re 
pairing to church according to ſuch former laws ſhall be 


| ſhall not reſort every ſunaday to ſome church chapel or uſual 


may call the ſaid party before him; and if he ſhall not 


"% 


Mall dwell, to levy 12 d for every ſuch default by diftreb 
857 ; 4 a 


— Popeey. 


the like; for they ſhall be preſumed to be the belt judy, 


of their own laws. 1 How: > wag 


7. ſome other uſual place], And he who is; ent fron 
his own pariſh church ſhall be put to prove where he went 
to chure I Haw, 13. | tn af 5 
To abide orderly and ſoberiy during the time} He who mil. 
behaves himſelf in the church, or miſſes either mornin 
or evening prayer, or goes away before the whole ſervice 
is over, is as much within the ſtatute as he who is wholl 
abfent. 1 Haw. _— 8112 il 81- , 


\ Thereaf be, indifled] The offence in not coming to 
church conſiſting wholly in a. non-feaſance, and not ſup, 
poling any fact done, but barely the omifion of what 
ought to be done, needs not. be alledged in any certzi 
place; for properly ſpeaking, it is not committed any 
where. 1 Haw. 13. 8 
And by the 3 J. c. 4. The juſtices of aſſize and juſtice 
of the peace in ſeſſions ſhall have power to inquire hey 
and determine of all recuſants and offences for not repair 
ing to church according to the meaning of former lays, 
as the juſtices of afſize may do by ſuch former Jaws ; and 
alſo ſhall: have power at their aſſiaes, ang at the ſeſſion 


taken) to make proclamation, by which it {hall be con- 
manded that the body of fuch offender be rendred to the 
ſheriff or other keeper of the gaol, before the next aflize 
or before the next ſeſſions reſpectively; and if at the (aid 
next aſſizes or ſeſſions the offender ſo proclaimed ſhall nat 
make appearance of record, then upon every ſuch defaul 
recorded, the ſame ſhall be as ſufficient conviction in law, 
as if upon the indictment a verdict had been found and 
r | 

And by the ſame ſtatute of 3 FJ. c. 4. If any perſon 


place of common prayer, and there hear divine ſervice 
according to the 1 Hl. c. a. one juſtice of the peace of 
that diviſion where the party ſhall dwell, on proof to hin 
made of ſuch default by confeſſion, or oath of witneſo 


make a ſufficient excuſe and due proof thereof to the ſatis 
faction of the ſaid gry; he may give warrant to tht 
churchwarden of the ſaid pariſh wherein the faid part) 


nd 


„ 


Popery. 
and ſale; and in default of ſuch diſtreſs, the ſaid juſtice 
may commit him to ſome priſon within the ſhire diviſton 
or liberty wherein ſuch offender ſhall be inhabiting, till 
payment be made; which ſaid forfeiture ſhall be to and 
for the uſe of the poor of that pariſh wherein the offendet 
ſhall be abiding at the time of the offence committed, 


27. | 

Bur no man ſhall be impeached upon this clauſe, ex- 
cept he be called in queſtion for his default within one 
month after the faid default made. f. 28. 
And no man being puniſhed according to this branch, 
mall for the ſame offence be puniſhed by the r El. e. 2. 
0 id. /. 29. | | . x 
ups / By the 23 El. c. 1. Every perſon above the age of 
rhat BY fixteen years, who ſhall not repair to ſome church chapel 
tain or uſual place of common prayer, but forbear the ſame 
any contrary to the 1 El. c. 2. ſhall forfeit to the queen's 

majeſty for every month which he ſhall ſo forbear 2013 

tice WW and over and beſides the ſaid forfeitures, every perſon ſo 
hea fordearing by the ſpace of twelve months ſhall, after cer- 
palit tiicate thereof in writing made into the king's bench by 
aus, che biſhop of the dioceſe or a juſtice of aſfize or a juſtice 
of the peace of the county where the offender ſhall dwell, 
ſions de bound with two ſufficient ſureties in 2001 at leaſt, to 
the good behaviour, and ſo to continue bound until he 
conform himſelf and come to church. Which ſaid for- 
feitures ſhall be one third to the king to his own uſe 
one third to the king for relief of the poor in the pariſh 
where the offence ſhall be committed, to be delivered by 
warrant to the principal officers in the receipt of the ex- 


third to him who ſhali ſue, And if ſuch perſon ſhall not 
be able, or ſhall fail to pay the ſame within three months 
after judgment given ; he ſhall be committed to priſon till 
7 have paid the ſame, or conform himſelf to go to church. 
«$, 11, | 

But if the offender ſhall before he be indicted, or at his 


himſelf before the biſhop of the dioceſe or before the juſ- 
tices where he ſhall be indicted arraigned of tried (having 
not before made like ſubmiſſion at his trial being indicted 
for the firſt offence) ; he ſhall be diſcharged, upon his 


of the county where he ſhall be reſident. /. 10. 


bave in his houſe divine ſervice by law eſtabliſhed, and be 
| | K 2 thereat 
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chequer without further warrant from the king; and one 


arraignment or trial before judgment, fubmit and conform 


recognition of ſuch ſubmiſſion in open aſſtzes or ſeſſions 


Alſo eyery perſon which uſually on the ſunday. ſhall 


132 


that will ſue. 1 Haw: 18. 


Popery. 


thereat himſelf moſt commonly preſent and ſhall not ob. 


ſtinately refuſe to come to church, and ſhall alſo four 


times a year at leaſt be preſent at the divine ſervice in the 
church of the pariſh where he ſhall be refident, or in ſome 
other common church or chapel of cafe, ſhall not incur 


any pain or penalty for not repairing to church, /. 12. 


And every grant conveyance bond judgment and exe. 
eution, made of covinous purpoſe to defraud any intereſt 
right or title that may or ought to grow to the king or to 
any other perſon by any conviction or judgment on this 
ſtatute, ' ſhall be void againſt the king, and againſt ſuch 2 
ſhall ſue for ſuch penalty as aforeſaid. /. 13. 


But forbear the ſame contrary to the 1 El. c. 2.] A perſon 
who was fick for part of the time contained in an informa- 
tion upon this ſtatute, ſhall not be at all excuſed by reaſon 


of ſuch fickneſs, if it be proved that he was a recuſant 


both before and after; for it ſhall be intended that he 
obſtinately forbore during that time. 1 Haw. 14. 


Shall forfeit to the queen's majeſly for every month] It hath 


, been reſolved, that this ſtatute by inflicting 201 for a 
month's abſence, diſpenſeth not with the forfeiture of 12d 


for the abſence of one ſunday ; for both may well ſtand 
together; and the 12d is immediately forfeited upon the 
abſence of each particular day. 1 Haw. 13. 


For every month] The time of a month intended by 
this ſtatute, ſhall be computed not by the kalendar, but 
by the number of days, allowing twenty eight days to 
each; according to the common rule of expounding ſta- 
tutes, which ſpeak generally of a month. 1 Haw. 14. 


One third to, &c.] This clauſe for diſtribution of the 
forfeitures is neverthelefs conſiſtent with the former part, 
in giving the whole forfeiture to the queen ; it being uſual 
in acts of parliament, to give the whole penalty for any 
criminal matter to the king, and afterwards in the ſame 
act to make diſtribution thereof, and to give part to him 


* 


And by the 29 El. c. 6: it is further enacted; that every 
ſeoffment gift grant conveyance alienation eſtate leaſe 
incumbrance and limitation of uſe, of or out of any lands, 


made by any perſon which hath not repaired or ſhall not 


repair to ſome church chapel or uſual place of common 


prayer, contrary to the 23 El. c. 1. and which is revoca- 


ble at the pleaſure of ſuch offender, or in any wiſe direct- 


ly 


| Popery. 


y or indirectly intended for the behoof relief or mainte- 
nance or at the diſpoſition of ſuch offender, or whereby 
ſuch offender or his family ſhall be maintained. ſnall 


he utterly void as againſt the king for levying the penal- 


ties. J. I. | 

But this ſhall not extend to make void or impeach any 
grant or leaſe made bona fide, without fraud or covin, 
whereupon the accuſtomed yearly rent or more ſhall be 


reſerved, or any other conveyance made bona fide upon 


good conſideration, and without fraud or covin, which 
ſhall not be revocable at the pleaſure of the offender, 
otherwiſe than to give benefit to the king to enjoy ſuch 


rents and payments during the continuance of ſuch leaſe 


and grant. /. 8. b 


And every conviction for ſuch offence ſhall be in the 
king's bench or at the aſſizes; and not elſewhere; and 


ſhall from the juſtices before whom the record of ſuch con- 
viction ſhall remain, be eſtreated into the exchequer be- 
fore the end of the term next enſuing ſuch conviction. 


þ. 2. | 
And every ſuch offender in not repairing to church as 
ſhall be thereof once convicted, ſhall in ſuch of the terms 


of Eaſter or Michaelmaſs as ſhall be next after ſuch con- 
viction, pay into the exchequer after the rate of 201 for 
every month which ſhall be contained in the indictment 
whereupon the conviction ſhall be; and ſhall alſo for 
every month after ſuch conviction without any other in- 
dictment or conviction pay into the exchequer at two times 
a year, viz. in every Eaſter and Michaelmaſs term as much 
a ſhall then remain unpaid, after the rate of 201 for every 
month after ſuch conviction. And if default ſhall 

made in any part of any payment aforeſaid, the queen 
may by proceſs out of the exchequer ſeize all the goods 
and two parts of the lands liable to ſuch ſeizure or to the 
penalties aforeſaid, leaving the third part only of ſuch 


lands for the maintenance of the offender and his family, 


4. . 
And for the more ſpeedy conviction of ſuch offender in 
not repairing to divine ſervice, the indictment mentioning 
the not coming of ſuch offender to the church of the pa- 
iim where he at any time before ſuch indictment was or 
did keep houſe or reſidence, nor to any other church chapel 
or uſual place of common prayer, ſhall be ſufficient in the 
law ; and it ſhall not be needful to mention in the indict- 
ment that the offender was or is inhabiting within this 
elm; but if it ſhall 2 any ſuch offender then not 
K 3 ; to 
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| ſheriff, Kehng 35. 


Popery. | 
to be within this realm, the party ſhall be relieved by ple 
to be put in and not otherwiſe : And upon the indictment 
of ſuch offender, a proclamation ſhall be made at the 
afſizes in which the indictment ſhall be taken (if the ſame 
be taken at any aſſize) by which it ſhall be commanded, 
2 the body of ſuch offender ſhall be rendred to the 

eriff before the next aſſizes; and if at the ſaid next 
aſſizes the offender ſo proclaimed ſhall not appear of re. 
cord, then upon ſuch default recorded, the ſame ſhall be 
as {ſufficient a conviction in law of the ſaid offence as if i 
trial had been by verdict. ſ. 5. 

Provided, that when ſuch offender ſhall make ſubmiſſion 


and conform, or ſhall die; no forfeiture of 201 for any 
month or ſeizure of the lands of the offender, from ſuch 


ſubmiſſion and conformity or death, and ſatisfaction of al 
the arrearages of 291 monthly, before ſuch ſeizure due or 
3: N ſhall enſue or be continued againſt ſuch offender, 


And the Jord treaſurer, chancellor, and chief baron 
the exchequer, or two of them, may aſiign ſuch th 
part given to the poor by the former act, as well for te- 
lief of the poor, and of the houſes of correction, as of 
impotent and maimed ſoldiers ; as they or any two of then 
ſhall appoint, /. 5. | 

And this act ſhall not extend to continue any ſeizure 
of any lands of ſuch offender in the queen's hands, after 
the offender's death, which lands he ſhall have only for 
term of his life, or in the right of his wife. ſ. 9. 


May ſeize all the goods) The king, according to the bet 
ter opinion, may ſeize the goods, but not grant them 
er, without an inquiſition to be taken. 1 Haw. 20. 


And two parts of the lands] But the king cannot ſeize 
the lands till it appears by the return of an inquiſition t0 
that purpoſe. to be awarded, of what lands the offender 
was ſeized ; becauſe the king's title to lands ought always 
to appear of record. 1 Haw. 20. 


Shall not appear of record] If a recuſant who was pto- 
claimed at the aſſizes, render himſelf at the next aſſizes i 
plead or traverſe ; he muſt appear in perſon, and he is t0 
be in cuftody : for the words of the ſtatute and of the 
proclamation are, that he ſhall render his body to the 


3 ” 


Of record] An actual perſonal appearance. of the defenr 
dant will no way avail him, ualeſs the ſame be entred d 


And 


record. 1 Haw. 16, 
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And by the 1 J. t. 4. Where any ſeizure ſhall be had 
of the two parts of the lands for the not payment of 201. 
2 month; ſuch two. parts ſhall, according to the extent 
thereof, go towards the payment of ſuch 201 a month 
being unpaid by any ſuch recuſant : and the third part 
thereof ſhall not be extended or ſeized by the king for not 
payment of the ſaid 201 a month. And where any ſeizure 
ſhall be had of the two parts as aforeſaid, and ſuch recu- 
ant ſhall die, the debt or duty by reafon of his rgcuſancy 
not being diſcharged ; in fuch caſe the ſame two parts 
ſhall continue in his majeſty's poſſeſſion until the reſidue 
of the ſaid debt or duty ſhall be diſcharged : and the king 
ſhall not ſeize or extend any third part deſcending to any 


ſuch heirs, either by reaſon of the recuſancy of his an- 


ceſtors, or the recuſancy of any ſuch heirs. /. 5. 


And moreover, by the 3 F. c. 4. it is further enacted, 
that every offender in not repairing to divine ſervice, be- 
ing once convicted, ſhall in ſuch of the terms of Eaſter 
and Michaelmaſs as ſhall be next after ſuch conviction, 
pay into the receipt of the exchequer after the rate of 201 
for every month which ſhall be contained in the indict- 
ment whereupon fuch conviction ſhall be; and ſhall alſo 
for every month after ſuch conviction, without any other 
indictment or conviction, forfeit 201, and pay into the 
receipt of the exchequer aforefaid at two times in the year, 
viz. in every Eafter and Michaelmaſs term, as much as 
ſhall then remain unpaid after the rate of 201 for every 


month after ſuch conviction ; except in ſuch caſes where 


the king may by this act refuſe the ſame and take two 
parts of the lands of ſuch offender, till the ſaid party be- 
ing indicted for not coming to church contrary to former 
laws ſhall conform himſelf and come to church. /. 8. 
And every conviction fo recorded, ſhall by the juſtices. 
before whom the record of the conviction ſhall be, be cer- 
tified into the exchequer, before the end of the term fol- 
lowing fuch conviction, in ſuch convenient certainty for 
the time and other circumſtances, as the court of exche- 
quer may. thereupon award proceſs for the ſeizure of the 
lands and goods of every ſuch offender as the cauſe ſhall 
require: And if default ſhall be made in any part of any 
payment aforeſaid contrary to the form herein before li- 
mited; then, and fo often, the king may by proceſs out 
of the exchequer ſeize all the goods and two parts as well 
of all the lands leaſes and farms of ſuch offender, as of all 
other lands liable to ſeizure or to the penalties aforeſaid 
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by the true meaning of this act, leaving the third part 
only of the ſaid lands leaſes and farms for the maintenance 


of the offender his wife children and family. ſ. 9. 


And the king ſhall have power to refuſe the 20] à 
month tho? it be tendred ready to be paid, and thereupon 
to ſeize two parts in three to be divided as well of all the 
Jands leaſes and farms that at the time of ſuch ſeizure ſhall 
be or afterwards ſhall come to any ſuch offender in not 
coming to church or to any other to his uſe, as of all other 
lands liable to ſuch ſeizure or to the penalties aforeſaid, 
and the ſame to retain till ſuch offender ſhall conform 
himſelf, in lieu of the 201 monthly that during ſuch his 
ſeizure and retainer ſhall incur. Saving to all perſons 
(other than the offender his heirs or others claiming to 
his or their uſe) all leaſes rents conditions and other 


rights and titles made and done without fraud. / 11, 


But the king ſhall not take into his two parts, but 
leave to ſuch offender, his chicf manſion houſe, as part 
of his third part ; and ſhall not demiſe leaſe nor put over 
the ſaid two parts nor any part thereof to any recuſant 
nor to his uſe : And whoſoever ſhall take the ſame in 


| leaſe or otherwiſe of his majeſty, ſhall give ſuch ſecurity 


not to commit nor ſuffer waſte, as by the court of exche- 
quer ſhall be allowed. .. 12. | 

And no inditment againſt any perſon for not coming 
to church, nor any proclamation, outlawry, or other 
proceeding thereupon ſhall be reverſed for any default in 
form, nor otherwiſe than by direct traverſe to the point of 
not coming to church. /. 16. 

Provided, that if ſuch perſon indicted ſhall ſubmit and 
conform and repair to church, he may from thence be 
admitted to avoid and reverſe the indictment and all pro- 
ceedings thereupon, as if this act had not been made. 


＋ 17. ö 


And every of the ſaid offences againſt this act may be 
inquired of heard and determined before the juſtices of the 
king's bench or of aſſize or before the juſtices of the peace 
in ſeſſions. ſ. 36. « | 


Shall be reverſed for any default in form] But it hath been 
reſolved, that the party is only reſtrained from taking 
advantages of defects in the record it ſelf, and that he 
may plead any collateral matter, as a pardon, or 2 former 
conviction. 1 Haw. 17. 

And that he may even reverſe a judgment after verdi& 
far any ſuch defect in the record it ſelf, as tends to the 
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king's prejudice, as the omiffion of a capiatur, or the 
like ; and that he may reverſe an outlawry for any com- 
mon defect, upon putting in bail, and traverſing the in- 
diment as to the point of not coming to church; which 
js very agreeable to the purport of the whole clauſe, 
the latter part whereof ſeems manifeſtly to qualify the ge- 
nerality of the former. 1 Haw. 17. | | 


XVI. Perverting others or being perverted to popery. 
By the 23 El. c. 1. All perſons who ſhall have or pre- 


tend to have power or ſhall put in practice to abſolve per- 


ſuade or withdraw any of the ſubjects from their natural 


obedience, or to withdraw them for that intent from the 
eſtabliſhed to the romiſh religion, or to move them to 
promiſe any obedience to any pretended authority of the 
ſee of Rome or of any other prince ſtate or potentate 


| to be had or uſed within this realm, or ſhall do any 


overt act to that intent or purpoſe, ſhall be guilty of 
high treaſon. ſ. 2. | | 55 

And if any perſon ſhall be willingly abſolved or with- 
crawn as aforeſaid, or willingly be reconciled, or ſhall 
promiſe any obedience to any ſuch pretended authority 
prince ſtate or potentate ; he, his procurers and counſel- 
lors, ſhall be guilty of high treaſon. 2 | 

And all — — that ſhall wittingly be aiders or main- 
tiners of ſuch perſons ſo offending, knowing the ſame, 
or ſhall conceal any ſuch offence, and ſhall not within 
twenty days after their knowledge of the offence diſcloſe 
the ſame to a juſtice of the peace or other high officer, 
ſtall be guilty of miſpriſion of treaſon. ſ. 3. 


| Pretend to have power, or ſhall put in practice] Upon the 
indictment againſt Campion and others, 33 El. concerning, 
viich the judges were aſſembled at ſerjeants inn, it was 


relolved by them, that if any perſon ſhall pretend to | 


have power to abſolve, tho' he move none with an intent 
to draw them from their, obedience ; or ſhall move an 

with an intent to draw them from their obedience, tho 
he pretend not to have power to abſolve; both theſe acts, 
ingly taken, are treaſon within the purview of this ſta- 
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XVII. Entring into foreign ſervitr. 

By the 3 F. c. 4. If any gentleman or perſon of higher 
degree, or any perſon that ſhall bear any office or place 
of captain, lieutenant, or any other place charge or of. 
fice-in camp army or company of ſoldiers or conduct of 
ſoldiers, ſhall go voluntarily out of the realm to ſerve any 
foreign prince ſtate or potentate, or ſhall voluntarily ſerye 
any ſuch, before he ſhall become bound by obligation 
with two ſuch ſureties as ſhall be allowed of by the 
officers who ſhall take the bond unto the king in the 
ſum of 201 at the leaſt with condition to the effect fol- 
lowing, ſhall be a felon. The tenor of which condition 
followeth : f 19. | 

That if the within bounden A. B. ſhall not at any time 
then after be reconciled to the pope or ſee of Rome, nor 
ſhall enter into or conſent unto any plot or conſpiracy 
whatſoever againſt the king's majeſty his heirs and ſuc- 
ceſſors or any his and their eſtate and eſtates realms or 
dominions, but ſhall within conyenient time after knoy- 
ledge thereof had reveal and diſcloſe to the king's ma- 
jeſty his heirs and ſucceſſors or ſome of the lords of 
his or their honourable privy council all ſuch practices 

lots and conſpiracies ; that then the ſaid obligation to 
void. . /. 20. | 

And the cuſtomer and comptroller of every port haven 
or creek, or one of them, or their or either of their de- 


puty, may take the ſaid bond; taking for the fame 6d 


and no more. Which ſaid cuſtomer and comptrollet 
ſhall regiſter and certify every ſuch bond into the court 
of exchequer once every year, on pain of 51, ſ. 21. 
And where any fuch perſon ſhall paſs out of the cinque 
ports or any member thereof; the lord warden of the 
cinque ports, or any perſon by him appointed, may take 


| ſuch bond as aforeſaid. .. 42. 


XVIII. Refu/ing the oaths and ſubſcriptions. 


1. By the 7 J. c. 6. If any perſon of or above the 
degree of a baron or baroneſs and above the age of 
eighteen years, ſhall ſtand and be preſented indicted or 
convicted for not coming to church or not receiving the 
ſacrament according to law, before the ordinary, or other 
having lawful power to take ſuch preſentment or indict- 
ment; then three of the privy council, whereof the 10rd 
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chancellor lord treaſurer lord privy ſeal or principal ſecre- 
tary to be one, upon knowledge thereof ſhall require ſuch 
perſon to take the oaths of allegiance and ſupremacy : 
And if any other perſon of and above the ſaid age and 
under the ſaid degree, ſhall ſo ſtand and be preſented 
indicted or convicted; or if the miniſter petty conſtable 
and churchwardens or any two of them ſhall complain 
to any juſtice of the peace near adjoining to the place 
where any perſon complained of ſhall dwell, and the 
ſaid juſtice ſhall find cauſe of ſuſpicion ;. then any one 
juſtice of the peace within whoſe commiſſion or power 


ſuch perſon ſhall be, or to whom complaint ſhall be 


made, ſhall upon notice thereof require ſuch perſon to 
take the ſaid oaths, And if any perſon being of the age 
of eighteen years or above ſhall refuſe to take the ſaid 
oaths duly tendred; then the perſons authorized to give 
the ſaid oaths ſhall commit him to the common gaol till 
the next aflizes or ſeſſions, where the ſaid oaths ſhall be 
again in the ſaid open ſeſſions required of ſuch perſon by 
the juſtices of aflize or of the peace then and there pre- 
ſent; and if he ſhall then alſo refuſe, he ſhall incur a 
præmunire. (Except women covert; who ſhall be com- 
mitted only to priſon, there to remain without bail till 
they will take the ſaid oaths.) / 26. 

And every perſon refuſing to take the ſaid oaths, 
ſhall be diſabled to execute any publick place of ju- 
gicature or bear any other office (being no office of inheri- 
tance or miniſterial function), or to uſe or practice the 
common or civil law, or the ſcience of phyſick or ſur- 
* or . art of an apothecary, or any liberal ſcience 

gain. 27. | 
2. By the - C. 2. fl. 2. c. 1. No, perſon ſhall be 
placed elected or choſen to any office or place of mayor, 
alderman, recorder, bailiff, town clerk, common coun- 
cil man, or other office of magiſtracy place or truſt or 
other employment relating to the government of cities, 
corporations, boroughs, cinque ports, and other port 
towns; who ſhall not have received the ſacrament ac- 
cording to the rites of the church of England, within one 
year next before ſuch election: and in default thereof, 
every ſuch eleRion and placing ſhall be void. 1 

3. And by the 25 C. 2. c. 2. For preventing dangers 
which may happen from popiſh recuſants; every perſon 
who ſhall be admitted into any office civil or military, 
ſhall within three months after his admittance receive the 
lactament of the lord's ſupper, in ſome publick church ns 
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the lord's day immediately after divine ſervice and ſermon: 


And ſhall at the fame time that he takes the oaths (which 
mall be within ſix months after his admittance, 9 G. 2. 
c. 26.) deliver into the court a certificate of his having ſo 
received the ſacrament under the hands of the minifter and 
churchwarden, and ſhall make proof of the truth thereof 
by two witneſſes upon oath ; all which ſhall be put upon 
record in the ſaid court. ,. 2. 3. 

And if he ſhall negle& or refuſe ſo to do, he ſhall be 
diſabled to hold ſuch office, and the ſame ſhall be void. /. 4. 

And if he ſhall execute the ſame after ſuch times ex. 
pired, and be convicted thereupon in the courts at Weſt. 
minſter or at the aſfizes; he ſhall be diſabled to ſue or 
ufe any action bill plaint or information in courſe of 
law, or to proſecute any ſuit in any court of equity or to 
be guardian of any child, or executor or adminiſtrator of 
any perſon, or capable of any legacy or deed of gift, or 
to bear any office, and ſhall forfeit 500 to him who ſhall 
fue. /. 5. | 

ER the ſame time when he takes the oaths, he ſhall 
alfo make and ſubſcribe this declaration following, under 
the fame penalties and forfeitures, viz. I A. B. do declare, 
that I do be believe that there is not any tranſubſantiation in 
the ſacrament of the lord's ſupper, or in the elements of bread 
and wine, at or after the conſecration thereof by any perſon 
whatſoever. ſ. . 

4. And by the 7 & 8 IV. c. 27. Every perſon who 
ſhall refufe to take the oaths of allegiance and fupremacy, 
when tendred to him by any perſon lawfully authorized 
to adminifter or tender the ſame ; or ſhall refuſe or ne- 
glect to appear when lawfully ſummoned in order to have 
the faid oaths tendred to him; ſhall, until he have 
duly taken the ſaid oaths, be liable to ſuffer as a popiſh 
recuſant convict, And for the better levying the penal - 
tics to the king, the perſons tendring the oaths ſhall up- 
on fuch refuſal or default of appearance record and enter 
in parchment the chriſtian and furname and place of abode 
of fuch perſon fo refuſing or not appearing, together with 
the time of ſuch tender and refuſal or default of appear- 
ance, and ſhall deliver the faid record or entry to the ju- 
ſtices of affize at the next affizes, who ſhall forthwith 
eftreat the fame into the exchequer to be there entred 
of record, that the court may proceed thereupon as 
againft popiſh recuſants convict. /. 1. RX] 

And no perſon who ſhall refuſe to take the ſaid oaths, 
or being a quaker ſhall refuſe to ſubſcribe the _— 


Popery- 


of fidelity (which . oaths and ſubſcription the ſheriff or 
chief officer taking the poll at any election of members 
of parliament at the requeſt of any one of the candidates 
fall adminiſter) ſhall be admitted to give any vote at ſuch 
election. /. 19. BEL 

5. And by the 1 G. f. 2. c. 13. Two juſtices of the 
peace, or any other perſon who ſhall be by his majeſty 
for that purpoſe ſpecially appointed by order in the privy 
council or by commiſſion under the great ſeal, may ad- 
miniſter and tender the oaths of allegiance ſupremacy and 
abjuration to any perſon whom they ſhall ſuſpect to 
be dangerous or diſaffected to his majeſty or his govern- 
ment: And if any perſon to whom the ſaid oaths ſhall be 
þ tendred ſhall neglect or refuſe to take the ſame; ſuch 
juſtices or other perſon ſpecially to be appointed as afore- 
ſaid, tendring the ſaid oaths, ſhall certify the refuſal 
thereof to the next quarter ſeſſions where ſuch refuſal ſhall 
be made; and the ſaid refuſal ſhall be recorded amongſt 
the rolls of that ſeſſions, and ſhall be from thence certi- 
ed by the clerk of the peace into the chancery or king's 
bench, there to be recorded amongf# the rolls of ſuch 
court, in a roll to be there kept for that purpoſe only; 
and every perſon ſo neglecting or refuſing to take the ſaid 
oaths, ſhall be from the time of ſuch neglect or refuſal 
adjudged a popiſhi recuſant convict. /. 10. 

And two juſtices or any other perfon ſo ſpecially ap- 
pointed as aforefaid by writing under their hands and 
ſeals may ſummon any perſon to appear before them at a 
certain day and time therein to be appointed, to take the 
ſaid oaths; which ſaid ſummons ſhall be ſerved upon ſuch 
perſon or left at his dwelling houſe or uſual place of abode 
with one of the family there; and if fuch perſon ſo ſum- 
moned ſhall neglect or refuſe to appear, then upon due 
proof upon oath of ſerving: the ſaid ſummons, ſuch ju- 
ſtices or other perſons as aforeſaid ſhall certify the ſame 
to the next ſeſſions, there to be entred upon the rolls ; 
and if ſuch perſon ſhall neglect or refuſe to appear and 
take the ſaid oaths at the ſaid ſeſſions, the names of the 
perſon ſo certified being publickly read at the firſt meet- 
ing of the, ſaid ſeſſions, ſuch perſon ſhall be adjudged a 


popiſh recuſant - convict, and as ſuch to. forfeit and be 


proceeded againſt as if he had actually refuſed to take the 
uths; and the ſame ſhall be from thence certified by 
the clerk of the peace into the chancery or king's bench, 
there to be recorded in a roll to be kept for that purpoſe 
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cuſant ſhall be reſident (other than ſuch neceſſary wea- 


ſoned by warrant of any juſtice of the peace of ſuch coun- 


ſion is or is ſuſpected to be a papiſt, to tender, and they 
hall forthwith tender to him the declaration of the 30 


upon notice to him given or left at his uſual place of 


x. By the 3 J. c. 5. All fuch armour gunpowder and 
munition, as any popiſh recuſant convict thall have in 
his houſe or elſewhere, or in the poſſefnon of any other 
at his diſpoſition, ſhall be taken from them by warrant 
of four juſtices of the peace at their general or quarter 
ſeſſions to be holden in the county where ſuch popiſh re- 


pons as ſhall be thought fit by the faid juſtices to remain 
and be allowed for the defence of ſuch recuſant's perſon 
or houſe) : and the faid armour and munition fo taken, 
ſhall be kept at the coſts of ſuch recuſant, in ſuch places 
as the faid four juftices at their faid feffions ſhall appoint, 
4 And if ſuch perſon ſhall refuſe to declare unto the fail 
Juſtices or to any of them what armour he hath, or ſhall 
hinder or diſturb. the delivery thereof to any of the ſaid 
juſtices or to any other perſon authorized by their warrant 
to take and feize the fame; he ſhall forfeit his ſaid ar- 
mour gunpowder and munition, and ſhall alſo be impri- 


ty for three months. . 28. 
And notwithſtanding the taking away the ſame, the 
faid popiſn recuſant ſhall be charged with the maintain- 
ing of the ſame, and with the buying providing and 
maintaining of horfe and other armour and munition, in 
fuch ſort as other ſubjects ſhall be appointed and com- 
manded according to their ſeveral abilities and qualities; 
and the ſaid armour and munition, at the charge of ſuch 
popiſh. recuſant for them, and as their own proviſion of 
armour and: munition, ſhall be ſhewed at every muſter 
ſhew or uſe of armour to be made within the ſaid county, 
fe 29. | | | 
* 2. And by the x V. c. 15. It ſhall be lawful for any 
two juſtices of the peace, who ſhall know or ſuſpect any 
perſon to be a papiſt,. or ſhall be informed that any per- 


C. 2. fl. 2.c.1.: and if he ſhall refuſe to make and ſub- 
ſcribe the ſame, or ſhall refuſe or forbear to appear before 
the ſaid juſtices for the making and ſubſcribing the ſame 


abode by any perſon authorized in that behalf by warrant 
of the ſaid juſtices ; he ſhall from thenceforth be liable to 


all 


DONE. 


al! the penalties forfeitures and diſabilities in this act 
mentioned. 7 1 

And the ſaid juſtices ſhall certify the name ſirname and 
uſual place of abode of every ſuch perſon, who being re- 
quired ſhall refufe or neglect to make and ſubſcribe the 
laid declaration, or to appear Before them for that pur- 
poſe; as alſo of every perſon who ſhall make and ſub- 
ſeribe the fame, —— at the next ſeſſions, to be there filed 
and kept amongſt the records. /. 3. RARE. 
And no papiſt or reputed papiſt fo refuſing or making 
default, ſhall have in his houſe or elſewhere, or in the 
poſſeſſion of any other to his uſe or at his diſpoſition, any 
arms weapons gunpowder or ammunition (other than 
ſuch neceſſary weapons as ſhall be allowed to him by or- 
der of the juſtices in ſeſſions, for the defence of his houſe 
or perſon): and two juſtices by their warrant may au- 
thorize any perſon in the day time, with the aſſiſtance of 
the conſtable or his deputy, to ſearch for all arms wea- 
pons gunpowder or ammunition, which ſhall be in the 
houſe cuſtody or poſſeſſion of any ſuch papiſt or repu- 
ted papiſt, and ſeize the ſame for the uſe of the king ; 


which faid juſtices ſhall at the next ſeſſions deliver the 


ſame in open court for the uſe aforeſaid, /. 4. 

And every papiſt or reputed papiſt who ſhall not within 
ten days after ſuch refuſal or making default as aforeſaid, 
diſcover and deliver or cauſe to be delivered to ſome ju- 
ſtice of the peace, all arms 3 gunpowder or am- 
munition whatſoever, which he fthall have in his houſe 


or elſewhere, or which ſhall be in the poſſeſſion of any 
perſon to his uſe; or ſhall hinder or diſturb any perſon 


authorized by warrant of two juſtices to fearch for and 
ſeize the ſame ; ſhall be committed to the common 
gaol by warrant of two juſtices for three months without 
bail, and ſhall alſo forfeit the faid arme and pay treble the 
value of them to the king, to be appraiſed by the juſtices 


at the next ſeſſions. .. 5 | 
And every perſon who ſhall conceal, or be privy or 
aiding or affiſting to conceal, or who knowing thereof 
ſhall not diſcover to a juſtice of the peace the arms wea- 
pons gunpowder or ammunition of any perſon ſo refuſin 
or making default, or ſhall hinder or diſturb any perſon 
authorized as aforeſaid in ſearching for taking bee ſeizing 
the ſame, ſhall be committed to the common gaol by 
two juſtices for three months without bail, and ſh 


1 forfeit treble value of the ſaid arms to the king. 


And 
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And if any perſon ſhall diſcover any concealed 


weapons, ammunition or gunpowder belonging to any 


perſon refuſing or making default as aforeſaid, ſo as the 
fame may be ſeized ; the juſtices on delivery of the ſame 
at the ſeſſions, ſhall as a reward for ſuch. diſcovery, by 
order of ſeſſions allow him a ſum of money amounting to 
the full value of the arms weapons ammunition or gun. 
powder ſo diſcovered: the ſaid ſum to be aſſeſſed by the 
judgment of the ſaid juſtices at their ſaid ſeſſions, and 


to be levied by diſtreſs and ſale of the goods of the of. 


fender. / 7. | Ie | 

But if any perſon who ſhall have ſo refuſed or made 
default, ſhall defire to ſubmit and conform, and for that 
purpoſe ſhall preſent himſelf before the juſtices at the 
next ſeſſions where his default ſhall be certified, and ſhall 
there in open court make and ſubſcribe the ſaid declara- 
tion and take the oaths of allegiance and ſupremacy, he 


ſhall be diſcharged. /. 8. 


XX. Horſes. 


No papiſt or reputed papiſt, ſo refuſing or making de- 
fault in making and ſubſcribing the declaration as by the 
laſt mentioned act of the x V. c. 15. ſhall have or keep 
in his poſſeſſion any horſe above the value of 51; and 
two juſtices by their warrant may authorize any perſon, 
with the affiſtance of the conſtable or his deputy, to 
ſearch for and ſeize the ſame for the uſe of the king, 
1 V. c. 15. ſ. 9. 

And if any perſon ſhall conceal, or be aiding in con- 


cealing any ſuch horſe ; he ſhall be committed to priſon 


by ſuch warrant without bail for three months, and ſhall 
alſo forfeit to the king treble value of ſuch horſe, which 
value is to be ſettled as aforeſaid. /. 10. 


XXI. Popiſh baptiſm. 
Every popiſh” recuſant who ſhall have a child born, 


ſhall within one month next after the birth, cauſe the 


ſame to be baptized by a lawful miniſter, according to 
the laws of the realm, in the open church of the pariſh 
where the child ſhall be born, or in ſome other church 


near adjoining, or chapel where baptiſm is uſually admi- 


niſtred ; or if by infirmity of the child it cannot be brought 
to ſuch place, then the ſame fhall within the time afore- 


ſaid be baptized by the lawful miniſter of any of the ſail 


I | pariſnes 


Popery; 


pariſhes or places: on pain that the father of ſuch child 
if he be living one month after the birth, or if he be 
dead then the mother of ſuch child ſhall forfeit 1001 ; one 
third to-the king, one third to him who ſhall ſue in any 
of the king's courts of record, and one third to the poor 


of the ſaid pariſh. 3 FJ. c. 5. J. 14. 


XXII. Popiſh marriage. | 


1. By the 3 J. c. 5. Every man being a popiſh recu- 
ſant convict, who ſhall be married otherwiſe than in ſome 
open church or chapel, and otherwiſe than according to 
to the orders of the church of England, by a miniſter 


he lawfully authoriſed, ſhall be diſabled .to have any eftate 
ll of freehold into any lands of his wife as tenant by cour- 
a= teſy; and every woman being a popiſh recuſant convict, 
he who ſhall be married in other form than as aforeſaid, 


ſhall be diſabled not only to claim any dower of the in- 
heritance of her huſband, or any jointure of the lands of 
ber huſband, but alſo of her widow's eſtate and frank- 
bank in any cuſtomary lands whereof her huſband died 
leiſed, and likewiſe. be diſabled to have any part of her 
huſband's goods: And if any ſuch man fhall be married 
with any woman, otherwiſe than as aforeſaid, which 
woman ſhall have no lands whereof he may be intitled to 
be tenant by the courteſy ; he ſhall forfeit 1001, half to 
the king, and half to him that ſhall ſue in any of the 
king's courts of record. . 13. | 

2. But by the 26 G. 2. c. 33. After march 25, 1754, 


on- if they ſhall be married any where in England, other than 
5 n a church or publick chapęl (unleſs by ſpecial licence 
oy from the archbiſhop of Canterbury), or without publica- 
1 


ton of banns, or licence, the marriage ſhall be void. 


XXIII. Popiſh burial. 


If any popiſh recuſant, man or woman, not being ex- 


* communicate, ſhall be buried in any place, other than in 
1 be church or church yard, or not according to the ec- 
** Clefiaſtical laws of this realm; the executors or admini- 
AT! 


ators of every ſuch perſon ſo buried, knowing the ſame 
i the party that cauſeth bim or ber to be ſo buried, 
ball forfeit 201, one third to the king, one third to him 
hat ſhall ſue in any of the kings. courts of record, and 
» 2 I the poor of the pariſh where ſuch perſon 
ee. us. 
Vol. III. — L. XXIV. Heirs 
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XXIV. Hart of popiſb recuſanti. 


If any recuſant ſhall die, his heir being no recuſant; 
ſuch heir ſhall be freed from all penalties and incum- 
brances in reſpect of his anceſtor's recufancy : And if at 
the deceaſe of ſuch recuſant his heir ſhall be a recuſant, 
and after ſhall become conformable and obedient to the 
laws of the church, and repair to church, and continue 
there during the time of divine ſervice and ſermons, and 
alſo ſhall take the oaths of allegiance and ſupremacy 
before the archbiſhop or biſhop of the dioceſe; fuch heit 
ſhall be freed from all penalties and incumbrances hap- 
pening by reafon of his anceſtor's recuſancy. 1 J. c. 4, 
1. 5 1 . c. 8. 

ut if the heir of any recuſant ſhall be within the age 
of ſixteen years at the deceaſe of his anceſtor and ſhall after 
his age of ſixteen years become a recuſant ; fuch heir ſhall 
not be freed of any of the penalties and incumbrances 
happening by reaſon of his anceſtor's recuſancy, until he 
ſhall ſubmit or reform himſelf, and become obedient to 
the laws of the church, and repair to church, and take 
the oaths of allegiance and ſupremacy as aforeſaid ; and 
yet nevertheleſs, from and after ſuch ſubmiſſion and 
oath taken, every ſuch heir ſhall be freed from a 
penalties and incumbrances happening by reaſon of his 
anceſtor's recuſancy. 1 Ja. c. 4. ,. 4. 1 . c. 8. 


XXV. Popiſh wife. 


1. By the 3 F. c. 5. married woman being 4 
popiſh recuſant convict (her huſband not being a popiſh 
recuſant convia) who ſhall not. conform her felf, but 
ſhall forbear to repair to ſome church or uſual place 
of common prayer there to hear divine fervice and to re- 
ceive the ſacrament, by the ſpace of one whole year next 
before the death 'of her huſband, —— ſhall forfeit to the 
king the iſſues and profits of two parts of her jointure 

and of her dower during her life, out of any lands which 
were her huſband's,, and alſo be diſabled: to be executrix 
or adminiſtratrix of her. ſaid huſband; and to have or de- 
mand any part or portion of her ſaid deceaſed huſband's 
goods or chattels. /. 10. 5 T2 

2. And by the 1% c. 6. If any married woman being 
convicted as a popiſh recuſant for not coming to church, 
ſhall not in three months conform hegſelf and * tc 


— J 
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church and receive the ſacrament; ſhe ſhall be committed 
to prifon by one of the privy council, or the biſhop of 
the dioceſe, if ſhe be a baroneſs; or if ſhe be under that 
degree, by two juſtices of the peace (one whereof to be 
of the quorum), until ſhe ſhall conform her ſelf and 
come to church and receive the ſacrament ; unleſs her 
huſband ſhall pay to the King 101 a month, or the third 
part of his lands at his own choice, fo long as ſhe re- 


| 

maining a recuſant convict ſhall continue out of pri- 

| ſon. /. 28. , oh | 

r XXVI. Popiſh ſervants or ſojourners, 

Y« | | 

N By the 3 F. c. 4. Every perſon who ſhall willingly 
maintain retain relieve keep or harbour in his houſe, any 

ge ſervant ſojourner or ſtranger who ſhall not repair to ſome 

er church or chapel or uſual place of common prayer to 

all hear divine ſervice, but ſhall forbear the ſame for a month 

es together, not having a reaſonable excuſe, ſhall forfeit 10 l. 

he a month. /. 32. | 


to And every perſon who ſhall knowingly retain or keep 
ake in his ſervice fee or livery, any perſon who ſhall not re- 
and pair to ſome church chapel or uſual place of common 


and prayer to hear divine ſervice, but ſhall forbear the 
all fame for a month together, ſhall forfeit 101. a mon.h. 
his | 


Ih | | 
But this ſhall not extend to puniſh or impeach any 


harbouring his father or mother wanting (without fraud 
or covin) other habitation or ſufficient maintenance, or 
the ward of any ſuch perſon, or any perſon that ſhall 
be committed by authority to the cuſtody of any by 
whom they be ſo relieved maintained or kept. 


place / LY | | e | 

0 re- The ſaid offences to be inquired of heard and deter- 
next mined, before the juſtices of the king's bench, or of aſ- 
o the be, or before the juſtices of the peace in ſeſſions. 


XXVII. Pois ſchoolmafters. | 


1. By the 23 El. . 1. If any perſon ſhall keep or 
mauntain any ſchoolmaſter, which ſhall not repair to chursh 
a be allowed by the biſhop of the diocęſe; he ſhall for- 
kit 101 a month. J. 6. | 


-” 


L 2 Provided, 


perſon, for maintaining retaining relieving keeping or 
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be impriſoned for a year. /. 7. 
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Provided, that no ſuch. ordinary, or their miniſters, 


- ſhall take any thing for the ſaid allowance. —— An jt 


ſuch ſchoolmaſter or teacher ſhall teach contrary to this 
act; he ſhall be diſabled to be a teacher of youth, and 
The faid forfeiture to be, one third to the king to his 
own uſe ; one third to the king for relief of the poor in 
the pariſh where the offence ſhall be committed, to be 
delivered by warrant to the principal officers in the receipt 
of the exchequer without further warrant from the king; 
and one-third to him who ſhall ſue: and if ſuch perſon 
ſhall not be able, or ſhall fail to pay the ſame within 
three months after judgment given, he ſhall be committed 
to priſon till he have paid the ſame, or conform himſelf 
to go to church. i P 
But if the offender ſhall, before he be indicted, or at 


his arraignment or trial before judgment, ſubmit and 


conform himſelf before the biſhop of the dioceſe, or be- 
fore the juſtices where he ſhall be indicted arraigned or 


tried (having not before made like ſubmiſſion at his trial 


2. And by the 1 J. c. 4. No perſon ſhall. keep any 
ſchool or be a ſchoolmaſter, out of any of the univerſ- 
ſities or colleges of this realm, except it be in ſome pub- 
lick or free grammar ſchool, or in ſome; ſuch noble- 
man's or gentleman's houſe as are not recuſants, or 
where the {choolmaſter ſhall be ſpecially-licenſed by the 
archbiſhop ,biſhop or guardian of the ſpiritualties of the 
dioceſe.; zon pain that as well the .ſchoolmaſter, as allo 
the party that,ſhall retain: or: maintain any ſuch, ſchool- 
maſter, ſhall forfeit each of them 40 ſh. a day : the one 
half of which forfeitures ſhall be to the king; and half 
to him that will ſue. . 9 | | 


3. And by the 11 & 12 M. c. 4. If any papiſt, or 
perſon making profeſſion of the popiſh religion, {hall 
keep ſchool, or take upon himſelf the education or go- 
vernment or boarding .of\, youth:z he ſhall, be adj udged 
to perpetual impriſonment, in ſuch place within -this 
realm, as the king by advice of the privy council ſhall 
appoint. < 3s. 'F AI TH e | EL V3 
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XXVII. Papiſts ſhall not ſucceed to the crown of | 


this realm. 


1. By the 1 V. eff. 2. c. 2. Every perſon that ſhall 
be reconciled to or ſhall hold communion with the 
ſee or church of Rome, or ſhall profeſs the popiſh reli- 
gion, or ſhall marry a papiſt, {hall be excluded and 
be for ever ' incapable to inherit poſleſs or enjoy the 
crown and government of this realm ; and in ſuch caſe 
the people ſhall be abſolved of their allegiance; and. 
the crown ſhall deſcend to and be enjoyed by ſuch 
perſon being a proteſtant, as ſhould have inherited and. 
enjoyed the ſame, in caſe the perſon ſo reconciled, 
holding communion, or profeſſing, or marrying as afore- 
ſad were naturally dead, | 

And every king and queen who ſhall come to and 
ſucceed in the imperial crown of this kingdom, ſhall on 
the firſt day of the meeting of the firſt parliament next 
after their coming to the crown, fitting on the throne 
in the houſe of peers in the preſence of the lords and 
commons, or at their coronation before ſuch perſon who 
ſhall adminiſter the coronation oath at the time of their 
taking the ſaid oath (which ſhall firſt happen) make 
and ſubſcribe the declaration of the 30 C. 2. But if he 
or ſhe ſhall be under the age of twelve years, then every 
ſuch king or queen ſhall make and ſubſcribe the ſame at 
their coronation, or the firſt day of the meeting of the 
irt parliament as aforeſaid, which ſhall firſt happen after 
ſuch king or queen ſhall have attained the ſaid age of 
twelve years. /. 10, 

2. And by the ſecond article of the union of the king- 
coms of England and Scotland, All papiſts, and per- 
ſons marrying papiſts, ſhall be excluded from, and for 
ever incapable to inherit poſſeſs or enjoy the imperial 
crown of Great Britain and the dominions thereunto 
delonging; and in every ſuch caſe, the crown and go- 
vernment ſhall deſcend to and be enjoyed by ſuch per- 
fon being a proteſtant, as ſhould have inherited and en- 
joyed the ſame, in caſe ſuch papiſt or perſon marrying a 
papiſt was naturally dead. 5 An. c. 8. 
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XXIX. Peril ſtall, net ft in either houſe of 


Parliament. 


By the 30 C. 2. ff. 2. c. 1. No perſon that ſhall be a 


peer of the realm, or member of the houſe of peers, ſhall 


vote or make his proxy in the houſe of peers, or fit there 
during any debate in the ſaid houſe of peers ; nor any 
perſon that ſhall be a member of the houſe of commons, 
ſhall vote in the houſe of commons, or fit there durin 


any debate after the ſpeaker is choſen ; until he ſhall fi 


take the oaths of allegiance and ſupremacy (and abjura. 
tion, 1 G. ff, 2. c. 13.) and make and ſubſcribe this de. 
claration following; viz. 

I A. B. do ſolemnly and ſincerely, in the preſence of 
god, profeſs, teſtify, and declare, That I do believe that 
in the ſacrament of the lord's ſupper there is not any tran- 
ſubſtantiation of the elements of bread and wine into the 
body and blood of Chriſt, at or after the conſecration 
thereof, . by any perſon whatſoever : And that the invoca- 
tion, or adoration of the virgin Mary, or any other faint, 
and the ſacrifice of the maſs, as they are now uſed in the 
church of Rome, are ſuperſtitious and idolatrous. And! 
do ſolemnly in the preſence of god, profeſs, teſtify, and 
declare, That I do make this declaration, and every part 
thereof, in the plain and ordinary ſenſe of the words read 
unto me, as they are commonly underſtood by engliſh 
proteſtants, without any evaſion, equivocation, or mental 
reſervation whatſoever, and without any diſpenſation al- 
ready grented me for this purpoſe by the pope or any other 
authority or perſon whatſoever, or without any hope of 
any ſuch diſpenſation from any perſon or authority what- 
ſoever, or without thinking that I am or can be acquitted 
before god or man, or abſolved of this declaration, or 
any part thereof, altho* the pope, or any other perſon or 
perſons, or power what ſoever, ſhall diſpenſe with or an- 
nul the ſame, or declare that it was null or void from the 
beginning. / 2, 3. 

W hich ſaid oaths and declaration ſhall be folemnly and 
publickly made and ſubſcribed betwixt the hours of nine 
in the morning and four in the afternoon, by every ſuch 
peer and member of the houſe of peers at the table in the 
middle of the houſe, before he take his place in the houſe, 
and whilſt a full houſe of peers is there with their ſpeaker 
in his place; and by every ſuch member of the houſe of 
commons, at the table in the middle of the ſaid * 

| >. +4 . an 
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and whilſt a full houſe of commons is there duly ſitting 
with their ſpeaker in his chair: and the ſame to be done 
in either houſe in ſuch like order or method, as each 
houſe is called over by reſpectively. /. 4. 

And if any peer or member of the houſe of peers, or 
member of the houſe of commons, ſhall offend againſt 
this act; he ſhall be deemed and adjudged a popiſh recu- 
fant convict, and ſhall forfeit and ſuffer as a popiſh recu- 
fant convict ; and ſhall be diſabled to execute any office 
or place of profit or truſt, civil or military ; or to fit or 
vote in either houſe of parliament, or to make a proxy in 
the houſe of peers; or to ſue or uſe any action, bill, 
plaint, or information in courſe of law, or to proſecute 
any ſuit in any court of equity or to be guardian of any 
child, or executor or adminiſtrator of any perſon, or ca- 
pable of any legacy or deed of gift; (or to vote at an 
election for members of parliament, 1 C. . 2. c. 13; 
and ſhall forfeit 5001 to him who ſhall ſue. F. 6. 

And it ſhall be lawful for the houſe of peers and houſe 
of commons, or either of them reſpectively, as often as 
they ſhall ſee occaſion, to order and cauſe all or any of 
the members of their reſpective houſes, openly in their 
reſpective houſes of parliament, to take the ſaid oaths, 
and to make and ſubſcribe the ſaid declaration, at ſuch 
times, and in ſuch manner, as they ſhall appoint : And 
if any peer ſhall, contrary to ſuch order made by their 
ſaid houſe, wilfully preſume to fit therein, without takin 
the ſaid oaths and ſubſcribing the ſaid declaration ; he ſha] 
be diſabled to fit in the ſaid houſe of peers and give any 
voice therein either by proxy or otherwiſe, during that 
parliament : And if any member of the houſe of commons 
ſhall contrary to ſuch order made by their houſe, wilfully 
preſume to pA therein, without taking the faid oaths, and 
making and ſubſcribing the faid declaration ; he ſhall be 
diſabled to fat in the ſaid houſe of commons, or to give 
any voice therein, during that parliament. /. 7, © 

And where any member of the houſe of commons ſhall 
be ſo diſabled to fit or vote, his place ſhall be void; and 
a writ ſhall iſſue for the election of a new member. /. 8. 

And during the time of taking the ſaid oaths and ma- 
king and ſubſcribing the declaration, all proceedings ſhall 
ceaſe ; and the faid oaths declaration and fubfeription, 
together with a ſchedule of the names of the perſons who 
ſhall take and ſubſcribe the fame, ſhall be made and en- 


tred in parchment rolls provided by the clerk of the houſe | 


of lords and the clerk of the houſe of commons ; and none 
L 4 of 
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of the peers or members ſhall pay to ſuch clerk above 12d 
for ſuch entry: All which rolls the ſaid clerks ſhall with- 
out fee ſhew to any perſon deſiring to look upon the ſame, 


J. 11. 

XXX. Papiſts ſhall not preſent to benefices. 
1. By the 3 J. c. 5. Every perſon being a popiſh re- 
cguſant convict, ſhall be utterly diſabled to preſent to any 


enehce with cure or without cure, prebend, or any other 


eccleſiaſtical living; ox to collate or nominate to any free 


ſchool, hoſpital, or donative ; or to grant any avoidance 
of any benefice, prebend, or other eccleſiaſtical living, 


18. 

And the chancellor and ſcholars of the univerſity of 
Oxford, ſo often as any of them ſhall be void, ſhall have 
the -preſentation, nomination, collation, and donation of 
and to every ſuch benefice, prebend, or eccleſiaſtical liv- 
ing, ſchool, hoſpital, and donative, in the counties of 
Oxford, Kent, Middleſex, Suſſex, Surrey, Hampſhire, Berk- 
hire, Buckinghamſhire, Glouceſterſhire, Worceſterſhire, Staf- 
fordſhire, Warwickſhire, Wiltſhire, Somerſetſhire, Devon- 
ſhire, Cornwal, Dorſetſhire, Herefordſhire, Northampton- 
ſhire, Pembrokeſhire, Caermarthenſhire, Brecknockſhire, Mon- 
mouthſhire, Cardiganſbire, Montgomeryſhire, the city of Lon- 
don, and in every city and town being a county of it ſelf 
within any of the limits and precincts of any of the coun- 
ties aforeſaid, as ſhall happen to be void during ſuch time 
as the patron thereof ſhall be a recuſant convict as afore- 


ſaid, 7 19. 
And the chancellor and ſcholars of the univerſity of 
Cambridge ſnall have the preſentation, nomination, colla- 
tion, and donation of and to every ſuch benefice, prebend, 
or eccleſiaſtical living, ſchool, hoſpital, and donative, 
within the counties of Eſſex, Hertfordſhire, Bedfordſpire, 
Cambridgeſhire, Huntingtonſhire, Suffolk, Norfolk, Lincoln- 
ſhire, Rutlandſhire, Leiceſterſhire, Darbyſhire, Nottingham- 
hire, Shropſhire, Cheſhire, Lancaſhire, Yorkſhire, the coun- 
ty of Durham, Northumberland, Cumberland, Weſtmorland, 
Radnorſhire, Denbiſhire, Flintſhire, Carnarvonſhire, Ange- 
ſeyſhire, Merionethſhire, Glamorganſbire, and in every city 
and town being a county of itſelf within the limits and 
precincts of any of the ſaid counties, as ſhall happen to be 
void during ſuch time as the patron thereof ſhall be a recu- 
ſant convict as aforeſaid. /. 20. 
Provided, 


TP 
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lars of either of the ſaid univerſities, ſhall preſent or no- 
minate to any benefice with cure, prebend, or other 


eccleſiaſtical living, any ſuch perſon as ſhall then have. 


any other benefice with cure of ſouls: And if any ſuch 
preſentation or nomination ſhall be made of any ſuch 
perſon ſo beneficed, the ſame ſhall be void. /. 21. 


Being 'a popiſh recuſant convict] And this, whether he 


be convicted before the avoidance or after; for the words 


are general, that the univerſity ſhall preſent ſo often as 
any ſuch benefices ſhall be void; and avoidances before 
conviction are within the ſame miſchief as avoidances 


after; and it would be a hard conſtruction, that general 


words ſhall not be extended to remedy all cafes which are 
within equal miſchief, Comyns 182. Gubf. 771. 


Sha'l be utterly difabled) They were utterly diſabled be- 
fore, by being made excommunicate, in ſect. 2. as was 
obſerved by Finch ſollicitor, in the caſe of Knight and 
Dauncer ; and therefore of what force ſoever inſtitution 
or induction when given upon ſuch a preſentation, may 
be againſt frangers, there is no doubt but the biſhop may 
refuſe to give it, and take the benefit of the lapſe, in caſe 


no other preſents, who hath right, and is capable of pre- 


ſenting, For that the biſhop in this caſe, as in others, 
hath right to lapſe, appears from hence, that the ſtatute 


intended no more than to put the univerſity in the place 


of the patron; all rights which belong to others, remain- 
ing as they were before. G1b/. 771. 


To preſent] Hereby the patron is only diſabled to pre- 
ſent; and he continues patron as to all other purpoſes ; 
and therefore he ſhall confirm the leaſes of the incumbent. 
1 Haw, 32. 


Or to grant any avoidance] But ſuch perſon, by being 
lſabled to grant an avoidance, is no way hindred from 
granting the advowſon itſelf in fee, or for life or years, 
bona fide, and for good conſideration. 1 Haw. 32. 


4nd the chancellor and ſcholars) The two clauſes which 
ave this benefit to the univerſities reſpectively, are pri- 
te clauſes, whereof the judges, without. pleading of 
them, cannot take notice. 10 Co. 57. 


& often as any of them ſhall be void] But if an advowſon 


4 avoidance, belonging to ſuch a perſon, come into the 
king's hands, by reaſon of an outlawry, or conviction of 


recuſancy, 


Provided, that neither of the ſaid chancellors nor ſcho- 
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| recuſancy, or the like ; the king, and not the univerſity 
hall norte, 1 Haw. 32. 57) 
| During "ſuch time as the patron thereof ſhall be à retuſant 
i | cinvitt] When the preſentation for that turn is veſted in 
the univerſity, altho' afterwards the recuſant conformeth 
himſelf, or dieth, yet the univerſity ſhall preſent. 10 C. 
* By the 1 V. c. 26. Every perſon who ſnall refuſe 
or neglect to make and ſubſcribe the declaration of the 
30 & 2: when the ſame Jhall be tendred by two juſtices 
the peace as in the ſaid act is mentioned; or who Thall, 
upon notice given as by the ſaid act, refuſe or forbear to 
appear before them for the making and ſubſcribing there. 
of, and ſhall thereupon have his name firname and place 
of abode certified and recorded at the ſeſſions; every 
| ſuch perſon ſo recorded, ſhall be from thenceforth adjudg- 
ed diſabled to make ſuch preſentation, collation, nomi- 


nation, donation, or grant of any avoidance of any bene. 
fice, prebend, or eccleſiaſtical living, as fully as if ſuch 


8 


perſon were a popiſh recuſant convict. And the univer- 
ſities alf Have the preſentation, nomination, collation, 
and donation. /. 2. | 

And where any perſon ſhal! be ſeiſed or poſſeſſed of 
any advowſon, right of preſentation, collation, or nomi- 
nation to any ſuch eccleſiaſtical living, free ſchool, or 
| Hoſpital as_aforeſaid, in truſt for any papift or popiſh re- 
cuſant, who ſhall be convicted or diſabled as by the 3 7. 
c. F. or by this act; he ſhall be diſabled to preſent nomi- 
nate or collate to any ſuch eccleſiaſtical living free ſchool 
or hoſpital, or to grant any avoidance thereof, and ſuch 
preſentations nominations collations and grants ſhall be 
void; and the univerſities ſhall proceed, as if ſuch recu- 
fant convict or difabled were ſeiſed or poſſeſſed thereof, 


| And if any truſtee or mortgagee or grantee of any avoid- 
ance ſhall preſent nominate or collate, or cauſe to be pre- 
ſented nominated or collated any perſon to any ſuch eccle- 
ſiaſtical living free fchool or hoſpital, whereof the truſt 
ſhall be for any recuſant convict or diſabled, without giv- 
ing notice of the avoidance in writing to the vicechancel- 
lor within three months next after the avoidance ; he ſhall 
forfeit 5001 to the reſpective chancellor and ſcholars of 


the univerſity, to whom the preſentation nomination or 
collation ſhall belong. ſ. 4. 


POUR WES PETERS . — 


| Provided, 
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provided, that the ſaid chancellors and ſcholars of cither 
univerſity, ſhall not preſent or nominate to any benefice 
with cure prebend or other eccleſiaſtical living, any per- 
ſon as ſhall then have any other benefice with cure of 
fouls: and if any ſuch preſentment ſhall be had or made 
of any ſuch perſon ſo beneficed, the ſame ſhall be utterly 
void. /. 5. 

100 v — perſon ſo preſented or nominated to any 
benefice with cure, ſhall be abſent from the ſame above 
ſixty days in any one year; in ſuch caſe the ſaid benefice 
ſhall be void. /. 6. 

Provided always, that if any ſuch perſon ſhall preſent 
himſelf at the ſeſſions for that place where his name was 
recorded, and ſhall there in open court make and ſubſcribe 
the ſaid declaration, and take the oaths (of allegiance and 
ſupremacy, 1 V c. 8.) he ſhall be diſcharged of the ſaid 
diſability, and be enabled to make ſuch preſentment col- 
lation nomination donation and grant, as if this act had 
not been made, ſ. 7. 

8. 2. Refuge or forbear] In the caſe of Fitzherbert and 
the univerſity of Oxford, the party was ſummoned to take 
the oaths, but refuſed to attend. Upon which occaſion, 
it was declared by the court, that the juſtices ought to be 
preſent at the time appointed ; and if they are not there, 
it is a good excuſe for the party, if the party attends ; but 
there is no neceſſity that the juſtices ſhould be preſent, if 
the party does not come; it is ſufficient if they leave no- 
tice at the place, to give them notice if the party comes; 
and the party himſelf is obliged to do the firſt act, namely, 
to attend at the time and place appointed. Comyns 183. 

3. And by the 12 An. ft. 2. c. 14. it is further enact- 


popiſh religion, and every child of ſuch perſon not being 


a proteſtant under the age of twenty one years, and every 
mortgagee truſtee or perſon any way intruſted directly or 
indirectly, mediately or immediately, by or for ſuch papiſt 
or perſon making profeſſion of the popiſh religion or ſuch 
child as aforeſaid, whether ſuch truft be declared by wri- 
ting or not, ſhall be diſabled to preſent collate and nomi- 
nate to any benefice prebend or eccleſiaſtical living ſchool 
hoſpital or donative, or to grant any avoidance of any be- 
nefice prebend or eccleſiaſtical living; and every ſuch pre- 
ſentment collation nomination and grant, — every ad- 
miſſion inſtitution and induction thereupon ſhall be void : 
and the univerſities ſhall have the preſentation nomination 
collation and donation. /. 1. 


I And 


ed, that every papiſt or perſon making profeſſion of the 
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And when any preſentation to any benefice or eccle. 
ſiaſtical living ſhall be brought to any archbiſhop biſhop 
or other ordinary, from any perſon who ſhall be reputed 
to be, or whom ſuch archbiſhop biſhop or other ordin 
ſhall have cauſe to ſuſpect to be a papiſt or truſtee of any 
perſon making profeiſion of the popiſh religion, or ſuſpect- 
ed to be ſuch ; ſuch archbiſhop biſhop or other ordinary 
ſhall tender or adminiſter to cvery ſuch perſon (if preſent) 
the declaration againſt tranſubſtantiation of the 25 C. 2. 
and if abſent, ſhall by notice in writing to be left at the 
place of habitation of ſuch perſon, appoint ſome conveni- 
ent time and place when and, where ſuch perſon ſhall ap- 
pear before ſuch archbiſhop bithop or other ordinary, or 
ſome perſons to bz authorized by them by commiſſion 
under their ſeal of office; who ſhall, upon ſuch ap- 
pearance, tender or adminiſter the ſaid declaration to the 
party making ſuch preſentation : and if he ſhall neglect or 


refuſe to make and ſubſcribe the declaration ſo tendred, or 


ſhall neglect or refuſe to appear upon ſuch notice, ſuch 
preſentation ſhall be void; and in ſuch caſe the archbiſhop 
biſhop or other ordinary ſhall, within ten days after ſuch 
neglect or refuſal, fend and give a certificate under their 
ſeal of office of ſuch neglect or refuſal to the vicechan- 
cellor ; and the preſentation to ſuch benefice, for that turn 
only, ſhall be veſted in the reſpective chancellor and ſcho- 
1 

And for the better diſcovery of ſecret truſts and fraudu- 


lent conveyances made by papiſts, it is enacted, that when 


the preſentation of any perſon preſented to any benefice 
or eccleſiaſtical living ſhall be brought to any archbiſhop 
biſhop or other ordinary; he ſhall, before he give inſtitu- 


tion, examine the perſon preſented upon oath, whether to 


the beſt and utmoſt of his knowledge and belief, the per- 
ſon who made ſuch preſentation be the true and real pa- 
tron, or made the ſame in his own right, or whether he 
be not mediately or immediately, directly or indireQly, 
truſtee or any way intruſted for ſome other, and whom by 
name, who is a papiſt or maketh profeſſion of the popiſh 
religion, or the children of ſuch, or for any other and 
whom, or what he knows, has heard, or believes touch- 
ing the ſame; and if ſuch perſon ſo preſented ſhall refuſe 
to be examined, or ſhall not anſwer directly, the preſen- 
tation ſhall be void. /. 3. | a 

And the chancellor and ſcholars of the reſpective uni- 
verſities, to whom the preſentation to ſuch benefices and 
eccleſiaſtical livings ſhould belong in caſe the rightful 


patrons had been popiſh recuſants convict, and ny pre- 
entees 
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ſentees or clerks, may for the better diſcovery of ſuch 
ſecret and fraudulent truſts, exhibit their bill in any court 
of equity, againſt ſuch perſon preſenting, and ſuch per- 
ſon as they have reaſon to believe to be the ceſtuy que 
truſt of the advowſon, or any other perſon who they have 


cauſe to ſuſpe& may be able to make any other or further 


diſcovery of ſuch ſecret truſts and practices ; to which bill, 
the defendants being duly ſerved with proceſs of the court, 
ſhall forthwith directly anſwer : and if they ſhall refuſe or 
negle& to anſwer, in ſuch time as ſhall be appointed by 


the court, the bill ſhall be taken pro confeſſo, and be al- 


lowed as evidence againſt ſuch perſon ſo neglecting and 
refuſing, and his truſtees, and his or their clerk; provi- 
ded, that every perſon having fully anſwered ſuch bill, 
and not knowing of any ſuch truſt, ſhall be intitled to 
his coſts to be taxed according to the courſe of the court. 


And the court where any quare impedit ſhall be depend- 
ing, at the inſtance of the ſaid chancellor and ſcholars or 
their clerk being plaintiffs or defendants in ſuch ſuit by 
motion in open court, may make a rule or order requiring 
ſatisfaction upon the oath of ſuch patron and; his clerk, 
who in the ſaid ſuit ſnall conteſt the right of the univer- 
ity to preſent, by examination of them in qpen court, or 
by commiſſion under the ſeal of ſuch court for the exami- 
nation of them, or by affidavit, as the ſaid court ſhall find 
moſt proper, in order to the diſcovery of any ſecret truſt 
frauds or practices relating to the ſaid preſentation. and 
if it appear to the court, upon the examination of ſuch 
patron or clerk, that the ſaid patron is but a truſtee, then 
they ſhall diſcover who the perſon is and where he lives; 
and upon their refuſal to make ſuch diſcovery, or to give 
ſatisfaction as aforeſaid, they ſhall be puniſhed as guilty 
of a contempt. of the court: And if the ſaid patron or his 
clerk ſhall.diſcover the perſon for whom the ſaid patron is 
atruſtee ; then the court, on motion made in open court, 
mall make a rule or order, that the perſon for whom the 
patron is a truſtee ſhall in the ſaid court, or beſore com- 
miſſianers to be appointed for that purpoſe under the ſeal 
of the ſaid court, make and ſubſcribe the declaration 
againſt tranſubſtantiation of the 25 C. 2. and likewiſe on 
pain of incurring a contempt of the ſaid court, ſhall give 
uch further ſatis faction upon oath relating to the ſaid truſt, 
4 the court ſhall think fit: and ſuch perſon ſo required 
to make and ſubſcribe the ſaid declaration, and rgfuſing 
vr neglecting ſo to do, ſhall be eſteemed as a popith recu- 


And 


lant epnyict in reſpect of ſuch preſentation. /. 5. 
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And the anſwer of fuch patron and the perſon for whom 
he is intruſted and his and their clerk or any of them, 
and their examinations and affidavits taken as aforeſaid by 
order of any court where ſuch quare impedit ſhall be de- 
pending, or by any archbiſhop biſhop or other ordinary, 

or the commiſſioners as aforeſaid (which examination; 
| ſhall therefore be reduced into writing and ſigned by the 
party examined) ſhall be allowed as evidence againſt ſuch 
patron ſo preſenting and his clerk. / 6. 

Provided, that no ſuch bill, nor any diſcovery to be 
made by any anſwer thereunto, or to any ſuch examina. 
tion as aforeſaid, ſhall be made uſe of to ſubject any per- 
ſon making ſuch diſcovery or not anſwering ſuch bill, to 
any penalty or forfeiture, other than the Joſs of the pre- 
ſentation then in queſtion. /. 7. 

And in caſe of any ſuch bill of diſcovery exhibited b 
the chanceilor and ſcholars or their preſentee, no Jah 
ſhall incur, nor plenarty be a bar againſt them, in reſpe& 
of the benefice or eccleſiaſtical living touching which ſuch 
bill ſhall be exhibited, till after three months from the 
time that the anſwer to ſuch bill ſhall be put in, or the 
ſame be taken pro confeſlo, or the proſecution thereof 
deſerted z provided that ſuch bill be exhibited before an 
lapſe incurred. /. 8. | 

And the chancellor and ſcholars may ſue a writ of 
quare impedit by the name of chancellor and ſcholars, 
or by their proper names of incorporation, at their elec- 
tion. /. . 

And in caſe of any ſuch truſt confeſſed or diſcovered by 
any anſwer to ſuch bill or ſuch examination as aforeſaid, 
the court may inforce the producing of the deeds relating 
to the ſaid truſts, by ſuch methods as they ſhall find pro- 
per. /. 10 

4. And by the 1x G. 2. c. 17. it is further enacted, 
that every grant to be made of any advowſon or right of 
preſentation collation nomiriation or donation of and to 
any benefice prebend or eccleſiaſtical living ſchool hoſpital 
or donative, and every grant of any avoidance thereof, 


by any papiſt or perſon making profeſſion of the popiſh 
1 ion, Whether ſuch truſt be declared by writing or 
not, be null and void, unleſs ſuch grant be made 
bona fide and for a full and valuable conſideration to 
and for a proteſtant purchaſer and merely and only for the 
benefit of a proteſtant; and every ſuch grantee or perſon 
claimjgg under any ſuch grant ſhall be deemed to be 2 
truſtee for a papiſt or perſon profeſſing the popiſh —_ 
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within the aforeſaid act of 12 An.; and all fuch grantees, 
and perſons claiming under ſuch grants, and their preſen- 
tees, ſhall be compelled to make fuch diſcovery relating to 
ſuch grants and preſentations made thereupon, and by 
ſuch methods, as by the ſaid act. And every deviſe to 
he made by any papiſt or perſon profeſſing the popiſh 
religion, of any ſuch advowſon or right of prefenta- 
tion collation nomination or donation or any fuch avoid- 
ance, with intent to ſecure the benefit thereof 'to the 
heirs or family of ſuch papiſt or perſon profefling the 
popiſh religion, ſhall be null and void; and all ſuch 
deviſees, and perſons claiming under ſuch deviſes, 
and their prefentees, ſhall in like manner be com- 
pelled to difcover, whether to the beſt of their know- 
ledge and belief, ſuch deviſes were not made to the 
ſaid intent. /. 5. 


XXXI. Shall be as excommunicated. 


t. BY WEIR e. . E popiſh recuſant convict 
ſhall Rand wy 2 Ls all intents and purpoſes 
diſabled, as a perſon lawfully and duly excommunicated, 
and as if he had been ſo denounced and excommunicated 
according to the laws of this realm, until he ſhall con- 
form himfelf and come to church and hear divine ſervice 
and receive the ſacrament according to the laws of this 
realm, and take the oaths (of allegiance and fupremacy, 
V. c.8,); and every perſon ſued by ſuch perſon ſo to 
be diſabled, may plead the ſame in diſabling of ſuch plain- 
tif, as if he were excommunicated by ſentence in the 
eccleſiaſtical court. /. 11. | | 

2. And by the 3 F. c. 4. Upon any lawful writ war- 
tant or proceſs awarded to any ſheriff or other officer, 
for the taking of any popiſh recuſant (actually) excom- 
municated for ſuch recuſancy; it ſhall be lawful for 
ſuch ſheriff or other officer, if need be, to break open 
any houſe wherein ſuch perſon excommunicate ſhall be, 
or to raiſe the power of the county, for the apprehending 
of ſuch perſon, and the better execution of fuch warrant 
writ or proceſs, /. 35. | 


XXXII. Shall nat repair to court. 7 


1. By the 3 J. c. 5. No popiſh recuſant convict fhall 
come into the court or houfe where the king or Vis heir 
apparent to the crown ſhall be, unleſs he be commanded 

8 : ſo 
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ſo to do by the king, or by warrant from the lords and don 


others of the privy council; on pain of 1001, half to the ſon 
king, and half to him that ſhall, ſue in any of his ma. fice 
jeſty's courts of record. 1. 2e the 
2. And by the 30 C. 2. fl. 2. c. 1. Every peer of this of! 
realm, and member of the houſe of peers, and every 

peer of Scotland or Ireland, being of the age of one and X 
twenty years or upwards, not having taken the, oaths (of 

allegiance and ſupremacy, 1 V. c. 8.) and made and ſub. I 
ſcribed the declaration againſt popery of the 30 C. 2. fl. 2. dwe 


c. 1, and every member of the houſe of commons not 
having taken the ſaid oaths and made and ſubſeribed the 
faid declaration, and every perſon convicted of popiſh re- 
cuſancy, who ſhall come adviſedly into or remain in the 
preſence of the king, or ſhall come into the court or houſe 
where he reſides, ſhall ſuffer all the pains forfeitures and 
diſabilities of this act; unleſs he do in the next term after 
ſuch his coming or remaining take the ſaid oaths, and 
make and ſubſcribe the ſaid declaration, in the high court 
of chancery, between the hours of nine and twelve in 
the forenoon : That is to ſay, he ſhall be diſabled to exe- 
cute any office or place of profit or truſt, civil or military; 
or to fit or vote in either houſe: of. parliament or to make 
a proxy in the houſe of peers; or to ſue or uſe any ac- 
tion, bill, plaint, or information in courſe of law, or to 
proſecute any. ſuit in any court of equity; or to be guar- 
dian of any child, or.executor or. adminiſtrator of any 
perſon, or capable: of any legacy or deed of gift; and 
ſhall forfeit 5001 to him who ſhall ſue. / 5, 6. 

But this act ſhall not extend to the prejudice of any 
perſon for coming into or remaining in the preſence of 
the king, who ſhall firſt have licence ſo to do by warrant 
under the hands and ſeals of fix privy counſellors, by or- 
der of his majeſty's privy countMPupon ſome urgent oc- 
caſion therein to be expreſſed; fo as ſuch licence exceed 
not ten days, and that it be firſt filed and put upon record 
in the office of the petty bag in chancery, for any one to 
view without fee: and no perſon to be licenſed above 
thirty days in any one year. ſc. 12. 

Provided, that if any offender hall after ſuch offence 
take the oaths and ſubſcribe the declaration in the chan- 
cery in manner aforeſaid ; he ſhall from thenceforth be 
freed and diſcharged from all ſeizures, penalties and loſſes 
which he might otherwiſe ſuſtain by reaſon of being a po- 
pit recuſant convict by virtue of this act, and from all diſ- 

ilities and incapacities incurred thereby; ſo as ſuch * 

* om 
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dom and diſcharge extend not to reſtore any ſuch per- 
ſon to any office or place filled up, nor to any other of- 
fce till after a year f. om taking the ſaid oaths and making 
the ſaid declaration; nor to make void the faid forfeiture 


of 500 Il. / 13. 
XXXIII. Shall not come within ten miles of London. 
1. By the 3 J. c. 5. All popiſh recuſants who ſhall come 


dwell or remain within the city of London or within ten 
miles thereof, who ſhall he indicted or convicted of recu- 


e fancy, or who ſhall not repair unto ſome uſual church or 
- chapel and there hear divine ſervice, but ſhall forbear the 
e ſame by the ſpace of three months, ſhall within ten days 
le after ſuch indictment or conviction depart from the ſaid 
d city and ten n.iles compaſs of the ſame, and alſo ſhall 
T deliver up their names to the lord mayor if ſuch recuſant 
d be within the city or the liberties thereof; and if the faid 
rt recuſant ſhall dweil or remain in any other county within 
in ten miles of the ſaid city, then he ſhall within the ſaid 
e- ten days deliver up his name to the next juſtice of the 
7 peace within ſuch county: on pain of forfeiting to the 
ce king 1001; half of which ſhall be to the king, and half 
C- to him that will ſue in any of the king's courts of re- 
to cord. /. 4. | 

u- 2. And by the 1 V. c. 9. For the better diſcovering 
ny and amoving all papiſts and reputed papiſts out of Lon- 


don and Weſtminſter and ten miles of the ſame; the 
lord mayor, and every juſtice of the peace of London 
Weſtminſter and Southwark, and of the counties of Mid- 
aleſex Surrey Kent (and Eſſex, 1 V. c. 17.) ſhall cauſe 
to be arreſted and brought before him every perſon, not 
being a merchant foreignex, as is reputed to be a papiſt, 
and tender to him the ion of the 30 C. 2. ff. 2. 
@ 1, and if he refuſe to make and ſubſcribe the lame, 
and ſhall after ſuch refuſal continue within the ſaid diſ- 
* 1 ſhall forfeit and ſuffer as a popiſh recuſant con- 
mL . 2. ; 

4nd every juſtice of the peace ſhall certify every ſuch 
lubſcription before him taken, and alſo the names of all 
perſons refuſing upon tender to make or ſubſcribe as afore- 
jad, under his hand and ſeal, into the court of king's 
each the next term, or elſe at the next quacter ſeſſions 
i the county or place where ſuch taking ſubſcribing, or 
fuſal ſhall happen: And if the ſaid perſon, ſo refuſing 
nd certified, ſhall not within the next term or ſeſſions 
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after ſuch refuſal appear in the court of king's bench 
or ſeſſions where ſuch certificate ſhall be returned, and 
in open court make and ſubſcribe the ſame, and * 
or enter his ſo doing upon the certificate ſo returned; he 
ſhall be from the time of ſuch his neglect or refuſal taken 
and adjudged a popiſh recuſant convict, and as ſuch to 


forfeit and be proceeded againſt. /. 3. 


But this act not to extend to any foreigner being a 


menial ſervant to any ambaſſador or publick agent. {. 4. 


XXXIV, Shall not remove above five miles from thei 
habitation, 


{ 
I. By the 35 El. c. 2. Every perſon above the age of 6 
ſixteen, and having any certain place of abode, who be- c 
ing a popiſh recufant ſhall be convicted for not repair- 
ing to church, and being within this realm at the time 
he ſhall be convicted, ſhall within forty days next after 
ſuch conviction (if not reſtrained by impriſonment, or by 


the king's command, or by order of fix or more of the 


privy council, or by Meknes, and in caſe of ſuch reſtraint Ju 
then within twenty days after the removal of ſuch re- la 
ſtraint) repair to his place of uſual dwelling and abode, la 
and ſhall not at any time after remove above five miles ab 
from thence; on pain of forfeiting his goods, and alto the 
of forfeiting to the king all his lands rents and annui- as 
ties during life. /. tel 
And every ſuch offender which hath copyhold or cu- 4 
ſtomary lands, ſhall forfeit the ſame during his life to luc 
the lord of the manor, if ſuch lord be not a popiſh recu- ſen 
ſant convict; and if he be, then ſuch forfeiture ſhall be lam 
to the king. /. 4 
And all ſuch perſons as are to repair to their place of uon 
dwelling and abode, and not to remove above five mile Ven 
from thence as is aforeſaid, ſhall within twenty days next fron 
after coming to ſuch place notify their coming thither, (ep 
and preſent themſelves and deliver their true names in he f 
writing, to the miniſter or curate of the pariſh and to? þ 1c 
conſtable of the town; and thereupon the ſaid miniſter Pr 
or curate ſhall enter the ſame in a book to be kept in even ged 
pariſh for that purpoſe, /. 6. Make 
And the ſaid miniſter or curate and the ſaid conſtable be re 
ſhall certify the ſame in writing to the next general of four « 
quarter ſeſſions, to be entred by the clerk of the peace | A 
Munc 


the rolls of the Teflions, 7. 75 


= 


And 
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And if any ſuch perſon, being a popiſh recuſant (not 
being a feme covert, and not having lands of the clear 
yearly value of twenty marks, or goods above the value 
of 40 J.) ſhall not within the time before limited repair 
to his place of uſual dwelling and abode, and thereupon 
notify his coming as aforeſaid ; or at any time after his 
repairing to any ſuch place, ſhall paſs or remove above 
five miles from thence ; and ſhall not within three months 
next after he ſhall be apprehended for offending as afore- 
faid, conform himſelf in coming to church, and in ma- 
king ſuch publick confeſſion and ſubmiſſion as is herein 
after directed, being thereunto required by the biſhop of 
the dioceſe, or a juſtice of the peace, or by the miniſter 
or curate of the pariſh; in every ſuch caſe, every ſuch 
offender, being thereunto warned or required by two 
juſtices of the peace or the coroner, ſhall upon his cor- 
poral oath before two juſtices of the peace or a coroner 
abjure the realm for ever; and thereupon ſhall depart 
out of this realm at ſuch haven and port, and within 
ſuch time, as ſhall be aſſigned and appointed by the ſaid 
juſtices or coroner, unleſs he be letted or ſtayed by ſuch 
lawful and reaſonable means or cauſes, as by the common 
laws of this realm are permitted and allowed in caſes of 
abjuration for felony ; and in ſuch caſes of let or ſtay, 
then within ſuch reaſonable and convenient time after, 
the common law requireth in caſe of abjuration for 
felony. /. 8. 

And every juſtice of the peace or coroner before whom 

ſuch abjuration ſhall be made, ſhall! cauſe the ſame pre- 
ſently to be entred of record before them, and certify the 
lame to the next aſſizes. .. . 
And if ſuch offender ſhall refuſe to mike ſuch abjura- 
ton, or after abjuration made ſhall not go to ſuch ha- 
'en and within ſuch time as is before appointed, and 
from thence depart out of this realm, or after ſuch 
departure ſhall return without the king's ſpecial licence; 
7 ſhall be guilty of felony without benefit of clergy. 
10. 

Provided, that if any perſon ſo reſtrained ſhall be ur- 
fd by proceſs or be bound without fraud or covin to 
make appearance in any of the king's courts ; or ſhall 
* required by three or more of the privy council, or by 
four or more of any commiſſioners to be in that behalf 
aligned by the king, to make appearance before ſuch 
wuncil or commiſſioners : in ſuch caſe, he ſhall incur no 
"teiture for travelling to make appearance accordingly, 
M 2 nor 
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nor for his abode concerning the ſame, nor for conveni. 
ent time for his return. /. 13. 

And if any ſuch perſon fo reſtrained ſhall be bound or 
ought to yield his body to the ſheriff, upon proclama- 
tion in that behalf without fraud or covin to be made; 
in ſuch caſe he ſhall not incur any forfeiture for travel. 
ling for that purpoſe only, nor for convenient time for 
his return. /. 14. ah 

Provided alſo, that if any perſon that ſhall offend 
againſt this act, ſhall before he be thereof convicted, 
come to fome pariſh church on ſome ſunday or other feſ- 
tival day, and there hear divine ſervice, and at ſervice 
time, before the ſermon, or reading of the goſpel, make 
publick and open ſubmiſſion and declaration of his con- 
formity ; he ſhall be diſcharged. Which fubmiſſion ſhall 
be as followeth : I A. B. do humbly confeſs and acknoy- 
ledge, that IJ have grievouſly offended god in contemning 
her majeſty's good and lawful government and authority, 

by abſenting my ſelf from church, and from hearing di- 
vine ſervice, contrary to the godly laws and ſtatutes of 
this realm: And T am heartily ſorry for the ſame, and 
do acknowledge and teſtify in my conſcience, that 
the biſhop or ſee of Rome hath not nor ought to have 
any power or authority over her majeſty, or within any 
her majeſty's realms or dominions : And I do promiſe and 
proteſt, without any diſſimulation, or any colour or means 
of any diſpenſation, that from henceforth I will from 
time to time obey and perform her majeſty's laws and ſta- 
tutes, in repairing to the church, and hearing divine ſer- 
vice, and do my uttermoſt endeavour to maintain and de- 
fend the ſame. .. 15, 16. 
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And the miniſter or curate ſhall preſently enter the ſl 
ſame into a book to be kept in every pariſh for that pur- re 
poſe; and within ten days ſhall certify the ſame in writing W 
to the biſhop. /. 17. | ſh 

And if any perſon ſhall relapſe after his ſubmiſſion, bs OL 
ſhall have no benefit by ſuch his ſubmiſſion. /. 18. ce 
And married women ſhall alſo be bound by this ac, ha 
except only in the caſe of abjuration, /. 19. 2 
Above frve miles] It ſeems that the miles ſhal! be wy 
computed according to the engliſh manner, allowing © 
1760 yards to each mile; and that the fame ſhall be ſa; 
reckoned not by ſtreight lines, as a bird or arrow ma 5 
fly, but according to the neareſt and moſt uſual wa of 


1 Haw, 25. 


] 


pur- 
riting 
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ill be 
owing 
all be 


Eopery. 


In caſes of aljuration for felony] Anciently, if a man had 
committed felony, and did fly to a ſanctuary, that is, to 
a church or church yard, before he was apprehended, he 
might not be taken from thenee to be tried for his 
crime; but on confeſſion thereof before the juſtices, cr 
before the coroner, he was admitted to abjure the realm: 
but afterwards this privilege of ſan&uary, by the 21 J. 
c. 28. was taken away, But the abjuration, where it is 
by ſtatute ſpecially appointed, as in the preſent caſe, doth 
ſtill continue. 


Abjuration] The form whereof, according to the an- 
cient books, is thus: This hear you, Sir coroner, that I 
A. O. of in the county of am a popiſh recu- 
fant, and in contempt of the laws and ſtatutes of Eng- 
land, I have and do refuſe to come to their church: I 
do therefore, according to the intent and meaning of the 
ſtatute made in the 35th year of queen Elizabeth, abjure 
the realm of England. And I ſhall haſte me towards the 
port of P, which you have given and aſſigned to me, and 
that I ſhall not go out of the highway leading thither, 
nor return back again; and if I do, I will that I be ta- 
ken as a felon of the king: And that at P. Iwill dili- 
gently ſeek for paſfage, and I will tarry there but one 
flood and ebb, if I can have paſſage; and unleſs I can 
have it in ſuch fpace, I will go every day into the fea up 
to my knees, affaying to paſs over.. So help me god and 
his doom. Stam. 116. Mir. b. 1. Offic. Cor. 49. 

2. And by the 3 J. c. 5. /. 7. The king, or three of 
the privy council in writing under their hands, may give 
licence to every ſuch recuſant to go and travel out of the 
compaſs of five miles, for ſuch time as in the faid licence 
ſhall be contained, for their travelling attending and 
returning, and without any other cauſe to be expreſſed 
within the ſaid licence: And if any perſon ſo confined 
ſhall have neceſſary occaſion or buſineſs to go and travel 
out of the compaſs of the ſaid five miles, then upon li- 
cence in writing in that behalf to be gotten, under the 
hands and ſeals of four juſtices of the peace of the ſame 
county diviſion or place, next adjoining to the place of 
abode of ſuch recuſant, with the privity and aſſent in 
writing of the biſhop of the dioceſe, or of the lieutenant 
or a deputy lieutenant of the county reſiding within the 
laid county or liberty, under their hands and ſeals (in 
which licence ſhall be fpecified both the particular cauſe 
of the licence, and the time how long the party ſhall be 


bſent in travelling attending and returning); it ſhall 
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be lawful for ſuch perſon to go and travel about ſuch hi 
neceſſary buſineſs for ſuch time only as ſhall be com- 
priſed in the ſaid licence, the party ſo licenſed fir 
making oath before the ſaid four juſtices or any of 
them, that he hath truly informed them of the cauſe 
of his journey, and that he ſhall not make any cauſe. 
leſs ſtays. And every perſon ſo confined who ſhall 
go above five miles from the place to which he is con- 
fined, not having ſuch licence, and not having taken 
ſuch oath, ſhall ſuffer as by the 35 El. c. 2. 

E. 11 J. Peter Maxfield was indicted, that he being a 


convicted recuſant departed above five miles from his 


abode in Walſtood in the county of Stafford contrary 
to the ſtatute. The defendant pleaded, that he inform- 
ed Ralf Snead, Walter Bagnal, and two other juſtices 
of the peace of the county of Stafford (the ſaid Wal. 
ter being alſo a deputy lieutenant there), that he had 
urgent occaſions to go to London, about buſineſs con- 
cerning his eſtate, and made oath before them that it was 
true; whereupon they by writing under their ſeals gave 


licence unto him to go to London, or to other places, as 


his buſineſs required, for fix months; by virtue whereof 


he went; and fo juſtifies. And it was thereupon de- 


murred : 1. Becauſe the ſtatute is, that four juſtices, 
with the aſſent of a lieutenant in writing, or one de- 
puty lieutenant in writing, may give licence ; for it ought 
to be by four juſtices beſides the deputy lieutenant: 
And all the court were of that opinion; for the ſta— 
tute appointing preciſely the number of the juſtices, 
with the aſſent as aforeſaid, it ought to be exactly pur- 
ſued ; and it is not ſufficient, that a deputy lieutenant be 
one of the four. 2. The licence is not good, becauſe it 
is not pleaded to be under their hands; and it is not ſut- 
ficient to plead it to be under their ſeals: Alſo the li- 
cence. ought to ſhew the particular cauſe of the li- 
cence, and not in ſuch general manner, for urgent 
cauſes, Wherefore rule was given, that if cauſe were 
not ſhewn, judgment ſhould be entred for the king, 
Cro. Ja. 352. 


XXXV. Shall be diſabled as to law, phyſick, and 


offices. 


By the 3 J. c. 5. No recuſant convif? ſhall practiſe the 
common law of this realm as a counſellor clerk attorne) 
or ſolicitor, nor ſhall practiſe the civil law as advocate or 


proctor; nor practiſe phyſick, nor exerciſe the trade 1 
| a 
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ls an apothecary ; nor ſhall be judge miniſter clerk or ſtew- 
n- ard of or in any court, or keep any court, nor ſhall be 
rſt regiſter or town clerk, or other miniſter or officer in any 
of court; nor ſhall bear any office or charge, as captain, 
uſe lieutenant, corporal, ſerjeant, ancient-bearer, or other 
ſe. office in camp, troop, band or company of ſoldiers ; nor 
all ſhall be captain maſter or governor or bear any office of 
* charge of or in any ſhip caſtle or fortreſs of the king; but 


en ſhall be utterly diſabled for the ſame: and every perſon 
offending herein ſhall alſo forfeit 1001, half to the king, 


82 and half to him that ſhall ſue in any of the king's courts 
his of record. /. 8. % 
ary And no popiſb recuſant convict, or having a wife being a 
m- popiſh recuſant convict, ſhall exerciſe any publick office or 
ces charge in the commonwealth ; but ſhall be utterly diſabled 
al- to exerciſe the ſame by himſelf or by his deputy : Except 
Jad ſuch huſband himſelf, and his children which ſhall be 
n- above the age of nine years abiding with him, and his 
Nas ſervants in houſhold, ſhall once a month, not having any 
aye reaſonable excuſe, to the contrary, repair to ſome church 
as or chapel uſual for divine ſervice, and there hear divine 
eof ſervice; and the ſaid huſband, and ſuch his children and 
de- ſervants as are of meet age receive the ſacrament of the 
es, lord's ſupper, at ſuch times as are limited by the laws of 
A this realm, and do bring up his ſaid childes in "oy, reli- 7 
ght gion. f. 9. 7. 3.4 24 
nt: þ 5. as gy * 1 
Ry XXXVI. Shall not be executors, adminiſtrators, or 
* guardians. 
ur- 
de By the 3 J. c. 5. A recuſant convict ſhall be diſabled 


to be executor or adminiſtrator by force of any teſtament. 


ut- or letters of adminiſtration ; nor ſhall have the cuſtody of 
I any child as guardian in chivalry, guardian in ſocage, or 
a guardian in nurture of any lands freehold or copyhold, 
en . 

lere Aud the next of kin of ſuch child to whom the lands 
Ng. cannot lawfully deſcend, who ſhall uſually reſort to ſome 


church or chapel and there hear divine ſervice, and receive 
the ſacrament thrice in the year next before, ſhall have 
and the cuſtody and education of ſuch child and of his lands 
holden in knights ſervice, till the full age of the ſaid ward 
of twenty one years; and of his lands holden in ſocage, 


the s a guardian in ſocage; and of his lands holden by copy 
ney of court roll of any manor, ſo long as the cuſtom of the 
e or laid manor ſhall allow che ſame : and ſhall yield an account 


> of of the profits of the ſame to the ſaid ward, . 23. 
an x 4 


And 
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And if any of the wards of the king or of any other ſhall 
be granted or ſold to any popiſh recuſant convict, ſuch 
grant or ſale ſhall be void. / 24. 


XXXVII. Shall not inherit or take by deſcent, de. 
viſe, or purchaſe, 


By the 11 & 12 V. c. 4. If any perſon educated in 
the popiſh religion or profefling the ſame, ſhall not with- 
in ſix months after he ſhall attain the age of eighteen 
years, take the oaths of allegiance and ſupremacy and 
ſubſcribe the declaration of the 3o C. 2. in the chance 
or king's bench or quarter ſeſſions where he ſhall reſide; 


- he ſhall in reſpect of himſelf (but not of his heirs) be 


diſabled to inherit or take any Jands by deſcent deviſe or 
limitation, in poſſeſſion reverſion or remainder ; and du- 
ring his life, or till he ſhall take the faid oaths and ſub- 
ſcribe the declaration, his next of kin who ſhall be 2 pro- 
teſtant ſhall enjoy the fame without being accountable 
except for waſte, for which he ſhall pay to the party diſ- 
abled treble damages: and every papiſt or perſon profeſ- 
fing the popiſh religion ſhall be diſabled to purchaſe, in 
his own name, or in the name of any other to his uſe or 
in truſt for him any manors, lands, profits. out of lands, 
tenements, rents, terms, or hereditaments ; and all eſtates 
terms and any other intereſts or profits out of lands, to be 
made ſuffered or done for the uſe of ſuch perſon or upon 
any truſt or confidence mediately or immediately for the 
benefit or relief of any ſuch perſon, ſhall be void. / 4. 


Shal! not within 6 months after he ſhall attain the age of 18 
years] If an infant is ſo young, as at the time of the ac- 
cruing of the title (be it by deviſe or limitation) by rea- 
fon of his tender years he is incapable of embracing any 


religion; in ſuch caſe he may take within this act: but 


he muſt take care to conform before the age of 18 years 


and 6 months; otherwiſe he forfeits to the next proteſtant 


heir. 2 P. Will. 3. 


Dijabled to purchaſe] A papiſt tenant in tail ſuffers a re- 
eovery to the uſe of himſelf in fee, in order to make 2 
marriage ſettlement ; this is not a purchaſe. within this 
ſtatute. Ser. 267. Mr. Ratcliffe's caſe, upon an appeal 
to the lords delegates from the judgment of the commil- 
ſioners for forfeited eſtates, : 


Ah 


ef 
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Any manors, lands, &c.] But he may take perſonal 
eſtate, by the ſtatute of diſtribution. 3 Peere Will. 40. 


XXXVIII. Inrolling deeds and wills of papiſts. 


1. By the 3 G. c. 18. No manors or lands or any in- 


tereſt therein, or rent or profit thereout, ſhall paſs alter 


or change from any papiſt or perſon proſeſſing the popiſh 
religion, by any deed or will, except ſuch deed within 
{x months after date, and ſuch will within fix months 
after the death of the teſtator, be inrolled in one of the 
king's courts of record at Weſtminſter, or within the 
county wherein the manors and lands do lie, by the cuſtos 
rotulorumy and two juſtices of the peace and the clerk-of 
the peace, or two of them, whereof the clerk of the peace 
to be one. /. 6. 

2. But by the 10 G. c. 4. Leaſes of lands made by pa- 
piſts or perſons proſeſſing the popiſh religion, to any pro- 
teſtant, whereon the full yearly value or the ancient or 
moſt accuſtomed yearly rent or more ſhall be reſerved, 
ſhall be good without inrolling. /. 19. 

3. And by the 2 G. 3. c. 26. Such deeds and wills 

ſhall be good, if they be inrolled before Dec. 25, 1762 3 
if advantage hath not been taken of the default, before 
Dec. 25, 1761. And there is generally the like clauſe of 
indemnity in ſome act of parliament every two or three 
cars, 
} And by the ſame ſtatute, No purchaſe made for full 
and valuable confideration of any manors meſſuages or 
lands or of any intereft therein, by any proteſtant, and 
merely and only for the benefit of proteſtants, ſhall be 
impeached or avoided by reaſon that any deed or will thro' 
which the title thereto is derived hath not been inrolled ; 
ſo as no advantage was taken of the want of inrollment 
thereof before ſuch purchaſe was made, and ſo as no de- 
cree or judgment hath been obtained for want of the in- 
rollment of ſuch deeds or wills. 

Provided, that nothing herein ſhall be conſtrued to ex- 
tend, to make good any grant, leaſe, or mortgage, of the 
advowſon, or right of preſentation, collation, nomina- 
tion, or donation, of and to any benefice, prebend, or 
eccleſiaſtical living, ſchool, hoſpital, or donative, or any 
avoidance thereof, made by any papiſt or perſon profeſſing 
the popiſh religion, in truſt, directly or indirectly, medi- 
tely or immediately, by or for any ſuch papiſt or perfon 
profeſſing the popiſh bee, whether ſuch truſt hath 
deen declared by writing or not. 

XXXIX. Re- 
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WM 0.49 6 Regiſtring efates of papiſts. 


1. By the 1 C. „t. 2. c. 55. Every perſon having any 
eſtate or intereſt in any lands, being a popiſh recuſant or 
papiſt or educated in the popiſh religion or whoſe parent 
or parents ſhall be a papiſt or papiſts or who ſhall uſe or 
profeſs the popiſh religion, ſhall within ſix months-after 
he ſhall attain to the age of twenty one years take the oaths 
of the 1 C. fl. 2. c. 13. and repeat and ſubſcribe the de- 
claration againſt popery of the 30 C. 2. in one of the courts 
at Weſtminſter or at the ſeſſions of the peace where ſuch 
lands or ſome part thereof ſhall] lie, between the hours of 
nine and twelve in the forenoon; or in default thereof, 
ſhall within ſix months next after the time appointed for 
him to take the oaths, and ſo from time to time within fix 
months after he or any truſtee for him ſhall come into the 
poſſeſſion or perception of the rents or profits of any other 
lands, regiſter or procure to be regiſtred his name and all 
ſuch lands, in what pariſh townfhip or place the ſame do 
lie, and who are the poſleſſors thereof, and what eſtate or 
intereſt he has in the ſame, and the yearly rent if the ſame 
ſhall be lett; and if the ſame be lett upon leaſe, then by 
whom ſuch leaſe was made, what yearly or other rent i: 
reſerved thereupon, and what fine or ſum of money was 
paid for ſuch leaſe, in caſe the ſame was made by himſelf 
or any perſon in truſt for him or that he was party or 
privy thereunto ; and the time and day of the month and 
year when ſuch entry ſhall be made. in a parch- 
ment book or roll which ſhall be kept by the clerk of the 
peace. /.. 1. 

And every ſuch perſon ſhall take care that his name be, 
within the ſaid fix months allowed for making ſuch regil- 
try, ſubſcribed to ſuch regiſtry in the preſence of two jul- 
ſtices in open ſeſſions, either by himſelf, or by his attor- 
ney thereunto lawfully authorized by warrant of attorney 
under his hand and ſeal executed by him in the preſence of 
two witneſſes, who ſhall make proof of ſuch execution 
upon thcir oaths at the ſeſſions where ſuch name ſhal be 
ſubſcribed or regiſtry produced; and two juſtices then 
preſent ſhall ſubſcribe their names to ſuch entry as wit- 
neiles that the ſame was duly made, and in default thereoſ 
each of the ſaid juſtices then preſent ſhall forfeit 201 to 
the king. /. 1. 

And the clerk of the peace ſhall keep parchment books 
or rolls at ſome notorious place within his diviſion, * 
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ſhall by himſelf or his lawful deputy enter therein the 
chriſtian and ſirnames of every ſuch perſon who ſhall come 
in perſon and deſire to be regiſtred, or ſhall ſend any wri- 
ting under his hand to him or his deputy, deſiring him to 
regiſter his name; and ſhall alſo regiſter the eſtate in lands 
of every ſuch perſon, in ſuch manner and in ſuch words 
as he ſhall by any writing ſigned by him deſire: Provided 
that ſuch perſon pay the fees hereby appointed for the ſame, 
and that he apply to the ſaid clerk of the peace or his de- 
puty to enter ſuch regiſtry, and deliver to him in writing 
the words he deſires to have ſo regiſtred or entred ten 
days before the ſeſſions where the entries are to be ſubſcri- 
bed. And ſuch clerk of the peace or his deputy ſhall en- 
ter ſuch perſons names and regiſtry of their eſtates before 
the next ſeſſions after ſuch delivery, in the ſaid books or 
rolls; and ſhall carry the ſaid books and rolls in whic 
ſuch entries ſhall be ſo made, to the next and every other 
ſeſſions of the peace, until the time of ſuch ſubſcribing 
ſhall be expired. And ſuch clerk of the peace ſhall alſo 
keep alphabetical tables of the ſirnames of all ſuch perſons 
whoſe names and eſtates ſhall be regiſtred, and of the pa- 
riſhes and townſhips where the lands fo regiſtred lie, with 
reference to the place in the books or rolls where ſuch 
names and lands ſhall be regiſtred ; and ſhall alſo carefully 
keep all ſuch warrants of attorney as ſhall be ſo proved as 
aforeſaid upon a file, together with ſuch books and rolls; 
and ſhall likewiſe enter ſuch warrants of attorney upon 
record; and ſhall have for ſuch regiſtry and entry on 
record 3d for every 200 words which ſuch regiſtry and 
entry on record ſhall contain; and ſhall have 4d for every 
ſearch that ſhall be made for the name or eſtate of any 
perſon ; and ſhall make ſearch on the requeſt of any per- 
lon who ſhall pay ſuch fees, and ſhall permit ſuch perſon 
to inſpect the ſaid tables books and rolls and ſuch letters 
of attorney as ſhall be ſo filed; and ſhall give copies of 
ſuch regiſtries ſubſcribed by himſelf or his lawful deputy, 
to every perſon who ſhall defire the ſame and tender him 
the fees hereby appointed for the ſame ; and ſhall ſuffer 
ſuch perſons who ſhall requeſt him ſo to do, to examine 
the ſame with the roll or book, and for ſo doing ſhall 
have 3d for every 200 words contained in every ſuch 
copy. ＋ 1. ; 

And if any clerk of he peace ſhall neglect or refuſe to 
do any the things hereby appointed, he ſhall forfeit his 


office, * 
[ And 
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And if any ſuch perſon hereby required to take and ſub. 
ſcribe ſuch oaths and repeat and ſubſcribe ſuch declara- 
tion as aforeſaid, or in default thereof to regiſter or cauſe 
to be regiſtred his name and eſtate as aforeſaid, fall not 
either take and ſubſcribe ſuch oaths and repeat and ſubſcribe 
ſuch declaration in manner aforeſaid, or regiſter his name 
and eſtate as aforeſaid, and alſo ſubſcribe his name to ſuch 
regiſtry or procure the ſame to be ſubſcribed by ſuch his 
attorney as aforeſaid, within the time limited for the doing 
thereof, or ſhall not regiſter the ſame truly; he ſhall for- 
feit the fee ſimple and inheritance of all ſuch lands not re- 
giſtred or fraudulently regiſtred whereof he or any perſon 
in truſt for him was ſeiſed in fee fimple at the time of ſuch 
default or fraud in regiſtring, and the full value of the. in- 
heritance of all ſuch lands not regiſtred or fraudulently 
regiſtred whereof he or ſome perſon in truſt for him was 
not ſeiſed in fee ſimple at the time of ſuch default or fraud 
as aforeſaid ; two third parts to the king, and the other 
third part to ſuch perſon being a proteſtant who ſhall ſue 
for the ſame at the common law in any of the courts at 
Weſtminſter or in the chancery : and the perſon ſo ſuing 
ſhall be intitled in the court of chancery to demand all 
ſuch diſcoveries as he might do if he were a purchaſer for 
valuable conſideration, and to demand a true diſcovery 
from all perfons of all ſuch incumbrances and titles which 
any way affect the fame, and of all truſts relating thereto; 
to which bill no plea of demurrer ſhall be allowed, but 
the defendant fhall ſufficiently anſwer the ſame at large: 


and alſo the perſon ſuing for the ſame may bring an eject- 
ment on his own demiſe, and give this act and the ſpecial 


matter in evidence; and if it ſhall appear upon trial of 
ſuch ejectment, that the eſtate ſued for is the eſtate of the 
perſon ſo neglecting to regiſter or fraudulently regiſtring, 
and the defendant ſhall not make it appear that he took 
e ſaid oaths and repeated and ſubſcribed the ſaid decla- 
ration in manner aforefaid, or otherwiſe that he regiltred 
his name and the eſtate ſo ſued for, a verdict ſhall be given 
for leſſor of the plaintiff in ſuch ejectment, and judg- 

ent ſhall be thereupon had as is — upon verdicts in 
ejectments, and the leſſor of the plaintiff ſhall have colts 
of ſuit as is uſual when judgment in ejectment is recover- 
ed by or given for the leſſor of the plaintiff; and by ſuch 
judgment two third parts of the lands ſo recovered ſhall be 
veſted in the king, and the other third part in the perſon 
who ſhall be leſſor of the plaintiff in the ſaid ejectment. 
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But in caſe ſuch perſon ſo making default or committ- 
ing any fraud in regiſtring as aforeſaid, after ſuch default 
or fraud committed, and before he be convicted or an 


ejectment or ſuit brought for ſuch fotfeited lands, ſhall - 


bona fide for a juſt and valuable conſideration convey 
over grant leaſe or incumber any ſuch lands omitted or 
fraudulently regiſtred as aforeſaid ; the perſon ſo purcha- 
ſing or having ſuch grant leaſe or incumbrance, not 
knowing at the time of ſuch purchaſe or incumbrance 


made the ſaid offender to be a perſon within the deſcrip- 


tion of this act, ſhall not be prejudiced hereby, but in 
ſuch caſe the offender ſhall forfeit the value of the 
inheritance to be diſtributed and recovered in manner 
afcreſaid, 4 

Alſo this ſhall not extend to compel any perſon to re- 
giſter or procure to be regiſtred any lands, until he or 
ſome other perſon as truſtee for him hath been actually 
ſeized, and have notice thereof, or poſſeſſed, or in the 


receipt of the rents or profits of the ſame for fix months. 


4 

And this ſhall not extend to compel any perſon to re- 
giſter any lands, whereof he ſhall be only farmer or 
tenant at rack rent, or only ſhall hold by leaſe where- 
upon two thirds of the full yearly value or more ſhall be 
reſerved. /. 5. | 

Alſo this ſhall not extend to defeat or prejudice any 
proteſtant, or other creditor, who bona fide ſhall have 
any charge or incumbrance upon any real eſtate hereby 
directed to be regiſtred ; but then in caſe of ſuch charge 
or incumbrance, the perſon ſo making default or commit- 
ting any fraud in regiſtring as aforeſaid, ſhall forfeit the 
value of ſuch charge and incumbrance, one third to 
him who ſhall by virtue of this a& ſue for and re- 
cover the lands ſo forfeited ſubject to ſuch charge and 
incumbrance or any part thereof in proportion to the 
70 ſo by him recovered, and two thirds to the king. 
2. And by the 3 G. c. 18. No action for any penalty 
or forfeiture on this or the former act, for wilfully ne- 
glecting or refuſing to regiſter or for committing fraud in 
ſuch regiſtry, ſhall be commenced after two years after 
the offence committed. ſ. 2. 

And where any manors demeſne or other lands or en- 


tire farms do lie in more counties than one, the regiſtring 
| thereof, in the county only where the manor houſe or the 


houſe to the ſaid farm or lands do lie, and not in ſeveral 
counties 
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counties, taking notice thereof in the ſaid regiſtry, that 
the ſame do extend to ſuch other county, {hall he 
a ſufficient regiſtring of ſuch entire manors farms or 
lands. /. 3. 

And no ſale for a full and valuable conſideration of an 
manors meſſuages or lands, or of any intereſt therein, by 
any perſon being reputed owner or in the poſſeſſion qt 
receipt of the rents and profits thereof, made to and for 


any proteſtant purchaſer, and merely and only for the 


benefit of proteſtants ſhall be avoided or impeached by 
reaſon of any of the diſabilities or incapacities in the 11 
& 12 V. c. 4. or 1 F. c. 4. or other acts contained, 
and incurred by any perſon joining in ſuch ſale, or by 
any other perſon from or thro' whom the title or any in- 
tereſt therein ſhall be derived; unleſs before ſuch ile, 
the perſon intitled to take advantage of ſuch diſability or 
incapacity ſhall have recovered the ſaid manors meſſuage: 
or lands, or given notice of his claim and title to ſuch pur. 


chaſer; or, before the contract for ſuch ſale, ſhall have 


claimed the ſaid manors meſſuages or lands, by reaſon of 
ſuch diſability or incapacity, and have entred ſuch claim 
in open court at the general ſeſſions of the peace where the 
ſame do lie, and bona fide and with due diligence purſued 
his remedy in a proper courſe of juſtice for the recovery 


thereof. / 4. 


XL. Papiſts to pay double taxes. 


By the yearly land tax acts, papiſts and reputed pa- 
piſts, being of eighteen years of age, who ſhall not 
have taken the oaths of allegiance and ſupremacy, ſhal! 
pay double land tax. 


XLI. Lands given to ſuperſtitious uſes. 


By the 1 G. ff. 2. c. 50. All manors lands tenements 
rents tithes penſions portions annuities and all other he- 
reditaments whatſoever, and all mortgages ſecurities ſums 
of money goods chattels and eſtates, which have been 
given granted deviſed bequeathed or ſettled upon truſt, or 
to the intent that the ſame or the profits or proceed therc- 
of ſhall be applied to any abbey priory convent nunnery 
college of jeſuits ſeminary or ſchool for the education of 
youth in the Romiſh religion in Great Britain or clic- 


| Where, or to any other popiſh or ſuperſtitious ulcs, 


ſhall be forfeited to the king for the uſe of the 
pyblick. /. 24. | if 
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And the commiſſioners of the forfeited eſtates by that 
24 had power to inquire and inform themſelves of all 


ſuch. / 25. 


XLII. Preſentment of papiſts to the courts ſpiritual 
and temporal. 


1 Can. 110. If the churchwardens or queſtmen or aſ- 
fftants ſhall know any man within their pariſh or elſe- 
where, that is a fautor of any uſurped or foreign power 
by the laws of this realm juſtly rejected and taken away, 
or a defender of popiſh and erroneous doctrines; they 
ſhall detect and preſent the ſame to the biſhop of the dio- 
ceſe or ordinary of the place to be cenſured and puniſhed 


according to ſuch eccleſiaſtical laws as are preſcribed in 


that behalf, 

2. Can. 114. Every parſon vicar or curate fhall care- 
fully inform themſelves every year, how many popiſh 
recuſants men women and children above the age of thir- 
teen years, and how many being popiſhly given (who 
tho' they come to the church, yet do refuſe to receive 
the communion) are inhabitants or make their abode ei- 
ther as ſojourners or common gueſts in any of their ſeve- 
ral pariſhes, and ſhall ſet down their true names in wri- 
ting (if they can learn them) or otherwiſe ſuch names 
as for the time they carry, diſtinguiſhing the abſolute 
recuſants from half recuſants; and the ſame ſo far as they 
know or believe, ſo diſtinguiſhed and ſet down under 
their hands, ſhall truly prefent to their ordinaries, un- 
der pain of ſuſpenſion, before the feaſt of St. John Bap- 
tit, And all ſuch ordinaries chance! lors commiſſaries 
archdeacons officials and all other eccleſiaſtical officers to 
whom the ſaid preſentments ſhall be exhibited, ſhall 
licewiſe within one month after the receipt of the ſame, 
under pain of ſuſpenſion by the biſhop from the execu- 
tion of their offices for the ſpace of half a year (as often 
2s they ſhall offend therein), deliver them or cauſe to be 
delivered to the biſhop reſpectively; who ſhall alſo exhibit 
them to the archbiſhop within ſix weeks; and the archbi- 
ſhop to his majeſty within other ſix wecks after he hath 
received the ſaid preſentments. 

3. And by the ſtatute of the 3 J. c. 4. The church» 
wardens and conſtables of every town pariſh or chapel, 
or one of them, or if there be none ſuch, then the chief 
conſtable of the hundred where ſuch town pariſh or cha- 
pel ſhall be, as well in places exempt as not exempt, 


ſhall 
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' ſhall once a year preſent the monthly abſence from church 


of all popiſh recuſants; and ſhall preſent the names of 
their children being of the age of nine years and upward, 
abiding with their parents, and as near as they can 
the age of every of the ſaid. children ; as all the name 
of the ſervants of ſuch recuſants; —— at the gener] 
quarter ſeſſions. ſ. 4 

Which preſentments ſhall. be recorded by the clerk of 
the peace, or town clerk, without fee. And in default 
of ſuch preſentment to be made, the churchwardens con. 
ſtables or high conſtables ſhall forfeit 20 ſh; and in de. 


fault of ſuch recording, the clerk of the peace or town 


clerk ſhall forfeit 40 ſh: To be recovered in the king's 


bench, aſſizes, or ſeſſions. /. 5, 36. 


And upon every preſentment of ſuch monthly abſence, 
whereupon the party ſhall after be indicted and convicted 
(not being for the ſame abſence before preſented) the 
churchwardens conſtables or high conſtables making ſuch 
preſentment, ſhall have a reward of 40 ſh, to be levied 
out of the recuſant's goods and eſtate in ſuch manner and 
form as the juſtices ſhall by their warrant then and there 
order and appoint. /. 6. 


XLIII. Information againſt papiſts not reſtrained ty 
the proper county. 


The act of the 21 J. c. 4. for laying informations in 
the proper county, ſhall not extend to any information 
ſuit or action grounded upon any law or ſtatute made 
againſt popiſh recuſants, or againſt thoſe that ſhall not 
frequent the church and hear divine ſervice ; but ſuch of- 
fence may be laid or alledged to be in any county at the 


- pleaſure of the informer, any thing in the ſaid act to the 


contrary notwithſtanding. /. 5. 


XLIV. Peers how to be tried in caſes of recuſancy. 


It is generally provided in the ſeveral acts, that peers 
in caſes of recuſancy ſhall be tried by their peers, 


XLV. Papiſts conforming. 


1. By the 1 J. c. 4. If any recuſant ſhall ſubmit or 
reform himſelf and become obedient to the laws of the 
church, and repair to church, and continue there js 
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the time of divine ſervice and ſermons; he. ſhall be diſ- 
1 charged. iſe A. | 2611408 ohadiax 20 a9 m4 24 
f 2. By the 3 J. c. 4. Every popiſh recuſant convict, 
) who ſhall conform himſelf and repair to church, , ſhall 
within the firſt year after he ſhall ſo conforni- hiniſelf, 
$ and after the ſaid. firſt year ſhall once in every year fol- 
| lowing at the leaſt, receiye the ſacrament of the lord's 
ſuppet, in the church of the pariſh where he ſhall moſt 
f uſually abide. / J. 2. 


t And if there be no ſuch pariſh church, then in the 
= church next adjoining :- on pain that for ſuch not rèceiv- 
- ing he ſhall, forfeit for the firſt year 20 ly#for the ſecond 
n year 40 l, and, for every year after 601, until he ſhall. have 
's received the ſacrament, as aforeſaid : And if after he ſhall 


have received the ſacrament; he ſhall eftſoons at any 
e, me affend in not receiving the ſame by the ſpace of 
ed one year, he ſhall for every ſuch offence forfeit 601. The 
he one half of all which  forfeitures ſhall be to the king, 
ch and the other half to him that will ſue in any court of 
ed record at Weſtminſter, or at the aſſizes, or general quar- 
nd ter ſeſſions . % 3. put 10 4 UOTE 
3. And by the 11 G. 24 c. 17. Every perſon being re- 
puted owner or in poſſeſſion ot receipt of the rents and 
profits of any manors meſſuages or lands, or of any inte- 
reſt therein, who having been or reputed to be a papiſt or 
educated in the popiſh religion, ſhall conform to and pro- 
fels the proteſtant religion, and ſhall take the oaths of 
allegiance ſupremacy and abjuration and repeat and ſub- 
ſcribe the declaration of the 3o C. 3. in the court of 
thancery,- king's bench, or quarter ſeſſions of the county 
where he ſhall reſide (all which ſhall be recorded in one 
of his majeſty's courts of record at Weſtminſter or ſuch 
quarter ſeſſiqns as aforeſaid); and every · perſon being a 
proteſtant, claiming under ſuch perſon ſo conforming, for 
his own benefit or for the benefit of any other proteſtant 
and not for the benefit of any papiſt, — ſhal] hold 
poſſeſs and enjoy all ſuch manors meſſuages and lands diſ- 
charged from ail diſabilities and inEapacities incurred by 
ſuch perſon'ſa"reputed owner or in poſſeſſion or receipt of 
tte rents and profits as aforeſaid, or by any other perſon 
by from or thro' wWhom the title to ſuch manors meſſuages 
or lands or any intereſt therein ſhall be derived, for ſuch 
eſtate or intereſt as he would have had if no ſuch diſability 
or incapacity had been incurred; unleſs the perſon intitled 
to tare advantage of ſuch- diſability incapacity or defect 
of title hall bona fide recover ſuch manors meſſuages or 
Vor. III. lands, 


the 
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fuages or lands by the ſpace of two kalendar months, 


on which ſuch remainder or reverſion depends and is 


action or ſuit with due diligence, ſ. 4. 
In the year 1714, the convocation drew up a form ei 


0 
lands, by judgment or decree in fome action or fuit tb 
be commenced fix kalendar months before the making 
7 ſuch record, and to be proſecuted with due diligence, 
7. I. 4 
But this ſhall not prejudice the right of an 
intitled to take adyantage of ſuch diſability A 
city, who hall have, precedent to the making of ſuch 
record, been in quiet poſſeſſion of any fuch manors me. 


a3 y 


. 

And if any ſuch perſon fo conforming ſhall afterwards 
teturn to or gain profeſs the popiſh religion, he ſhall for 
ever afterwards be diſabled and incapable of having any 
benefit of this act, and ſhall! from theneeforth be liable 
to the fame diſabilities incapacities and forfeitures 3; 
if he had not taken the ſaid oaths and ſubſcribed the 
declaration. ſ. q PP 

Alfo, this ſhall not extend to prejudice the right of any 
perſon intitled to any remainder or reverſion in any ſuch 
manors meſſuages or lands, in cafe he {ſhall purſue his 
right by ſome action or ſuit to be commenced within 
twelve kalendar months next after the precedent eſtate 


expectant ſhall be determined, and ſhall proſecute ſuch 


receiving converts from popery: which is printed in Mil. 
Conc. V. 4 · P. 660. 8 x A s 
XI VI. Saving of the eccleiaftical juriſdifion. 


It is generally provided by the ſeveral principal fit- 
tutes above rehearſed, that nothing therein ſhall take 
away or abridge the authority or juriſdiction of eccleſu - 
ſtical cenſures; but the archbiſhops, biſhops, and other 
eccleſiaſtical judges may proceed as before the making 


Portion of tithes. See Tithes. 

Præmonſtratenſes. See Monaſteries. 
Præmunire. See Courts. 
Præſtation. See Nenſion. 


Preaching. See Publick wozchip. 
Pyebenda 


Pzebendary. 


n T HE law concerning prebendaries, canons, and 
other members of the chapter in cathedral and 


Bl collegiate churches, falleth in under the title Deans any 
Chapters. 


ts, 

0 3 ab A — 
0 Pꝛerogative court. 

K H E prerogative court of the archbiſhop, is 


court wherein all teſtaments are proved, and 
aiminiſtrations granted, where the party dying within 
the province hath bona notabilia'in ſome other dioceſe 

uch WWW than where he dieth3” and is ſo called from the archbi- 

an ſhop's having a preregative —_— his whole proyince 

1 for the ſaid purpoſes. 4 Inft. 3 

oY From this court the appeal fen the King in che 
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Pꝛeſentation. 


RESENTAT I ON, or collation, to a living 
is treated of under the title Benefice, 
Preſentation to popiſh livings, is treated of under the 
ale Yoperp. 


Prieſt, See Oꝛdinatſon. 
Primate. See Biſhops, 
Prior. See Monaſteries. 
Private chapels. See Chapel. 


N Pubileges. 
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\þ — bound to TI common law, to the N that ener nes : 
= ein 2 tem- rſons might the better diſcharge their duty in 

| e of divine ſervice, and not to be . a 
with temporal buſineſs, hath provided that they ſhall not tO 
be bound to ſerve in as temporal office. 1 It. 96, qu 
And altho a. man holdeth lands or tenements, by rea- 0 
ſon whereof he ought to ſerve in a temporal. office, yet if 00 
is man be made an eccleſiaſtical perſon within holy or- fr 
ers, he ought not to be elected to any ſuch office; and " 
if 2 he may have the king's writ for his dicharye, ma 

4 1375. 2. Te oft ede eg 6 

5 Ava This, altho' it be an office which he may execute a 
by deputy : Thus, in the caſe. of the vicar of Dartford, * 
12 G. 2. the court granted to him a writ of privilege, i 
againſt ſerving the office: of expenditor to the commil- | 
fioners of ſewers; tho' it was inſiſted, that this was an office 2 
| which might be executed by deputy. Str. 1107. 0 

Not reſtrained 2. The popiſh foreign canon law forbids ſecular offices 

Com ering in and employ: ſons in holy orders, So do the b 
a temporal office, nployments. to perſons in holy | * 
following conſtitutions: 

Othob. No clergyman ſhall be an advocate in the ſecu- that 

lar court in a cauſe of blood, or in tany other cauſe but 7X 
ſuch as are allowed by law. And if any ſhall do other- *. 
wiſe, if-it be in a cauſe of blood, he ſhall be ipſo facto * 

ſuſpended from his office; and if in any other cauſe, be br 

ſhall be puniſhed by his dioceſan according to his dilcre- 3 
tion, And in cauſes of blood which fhall extend to lik * | 
or member, we do ſtrictly injoin, that no clergyman p- 1 
ſume to be a judge or an aſſeſſor; and he, who ſhall 2" 3 

contrary hereunto, beſides the ſuſpenſion from his ofs * 
which he ſhall ipſo facto incur,. ſhall. be otherwiſe p! 0 1 
niſhed according to the diſcretion, of his ſuperiot: Fro up 
which ſentence of ſuſpenſion he ſhall by no means be ab 4 105 

ſolved by his dioceſan, until he/ſhall have made comp * 5 
tent ſatisfaction. Athon 91. =” 
And, more particularly, by another conſtitution of th A 4 

| ſame legate : Whereas it is unbecoming for clerg me 5 
employed in heavenly offices, to miniſter in ſecular affat * 
we think it ſordid and baſe, that certain clerks greed!) ow; 
purſuing 'earthly gain temporal juriſdictions, = ; f ry 


Pꝛivileges and reſtraints, &c. 


ceive ſecular juriſdictions from laymen, ſo as to be named 

juſtices, and ta become miniſters of juſtice, which they 
, cannot adminiſter without injury to the canonical diſpo- 
tions and to the clerical order: We deſiring to extir- 
pate this horrid vice, do ftritly injoin all rectors of 
churches and perpetual vicars and all others whatſoever 
conſtituted in the order of prieſthood, that they receive 
no ſecular juriſdickion from a ſecular perſon, or preſume 
to exerciſe the (ame ; and if they do, they ſhall relin- 
quiſh the ſame within the ſpace of two months, and ne- 
jer reſume it; and whoſoever ſhall attempt any thin 
; contrary to the premiſſes, ſhall be ipſo facto ſuſpended 
N from his office and benefice; and if he ſhall intrude into 
his office or benefice during ſuch ſuſpenſion, he ſhall not 
eſcape canonical vengeance, which ſhall not be relaxed 
Re. until he ſhall have made ſatisfaction at the diſcretion of 
his dioceſan, and taken an oath that he will not do the 
like again. Saving the privileges of our lord the king in 


rl, this behalf. Athon 89. 
To Which ſaving (Mr Johnſon ſays) intirely defeated the 


« conſtitution. And in the former conſtitution there is 
ws alſo a ſaving, for ſuch cauſes as are allowed by law. Johnſ. 
Othob. Athon 91. | 
te But if thoſe ſavings had not been expreſſed; yet it is 
J certain, that the conſtitutions could not have altered the 
law of the land in this reſpect. And it is well known, 
that the kings of England in all ages have aſſerted 
a right to employ what ſubjects they pleaſed, of the 
clergy as well as laity, in any poſt of civil government; 
and in fact, very many clergymen have been chancel- 
lors, treaſurers, and even chief juſtices of the king's bench, 
and conſequently muſt have ſate judges in caſes of life 
and death. | 
And by the ſtatute of Articuli cleri, 9 Ed. 2. fl. 1. 
8. It is complained as followeth : The barons of the king's 
exchequer claiming by their privilege, that they ought to make 
arfwer to no complainant out of the ſame place, extend the 
ſome privilege unto clerks abiding there, called to orders or unto 
refdence, and inhibit ordinaries that by no means, or for any 
ſe, ſo long as they be in the exchequer, or in the king's ſer- 
ce, they ſhall not call them to judgment. Unto which it is 
anſwered: Tt pleaſeth our lord the king, that ſuch clerks as 
tend in his ſervice, ' if they offend, ſhall be correct by their 
diaries, like as other; but ſo long as they are occupied about 
the exchequer, they ſhall not be bound to keep reſidence in their 
Wurches, This is added of ag by the council : The king ** 
3 is 
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Pꝛivileges and reſtraints 
his tnteflors, fince time out of mind have uſed, that chris 
which Y, employed in his ſervice, during fuch time as they 
are in ſervice, ſhall not be compelled to keep refidence in ther 
benefices ; and ſuch things as bg thought neceſſary for the ting 
and common wealth, ought nat to be ſaid to be prejudicial in 
the liberty of the church. 

So long as they are occupied about the exchequer] And the 
court of exchequer may grant a prohibition to the ordina. 
ry, for any that ought to have the privilege of the ex- 
chequer, where the court may give the party ren cdy, or 
where a ſuit dependeth in the court of exchequer for the 
fame cauſe; or where the king's ſervice, which is the 
cauſe of the privilege, is hindred by the ſuit before the 
ordinary : as for non-reſidence, during that time that he 
gave his neceſſary attendance in the exchequer for the 
king's ſervice, 2 Inft. 624. 


Added of new by the king's council] That is, by the con. 
mon council of the realm, as it is termed in original 
writs, and in other legal records, and ſo it is taken in 
other acts of parliaments, and in the preamble to thele 
Tame articuli cleri. 2 Vf. 624, | 


That clerks which are employed in his ſervice] This branch 
is general, and not limited (as the former is) to the pri- 
vilege of the exchequer ; but extendeth to any other ſe- 
vice of the king for the commonwealth : as if he be em- 
ployed as an ambaſſador into any foreign pation, or the 
like ſervice for the king, which is (as it is here ſaid) for 
the commonwealth, which ever muſt be preferred befor 
the private. 2 Int. 624. | 

3. Eccleſiaſtical W have this privilege, that they 
ought not in perſon to ſerve in war. 2 Infl, 3. 

4. By the ſtatute of 52 H. 3. c. 10. For * taurns 0 
ſheriffs, it 1s provided, that archbiſhops, biſhops, nor am ri: 
bigious men, or women, ſhall not need to come thither, tt 
cept their appearance be ſpecially required thereat for jut 
other cauſe, | | | | 


The tourns of ſheriffs] Nor conſequently are by bound 
to appear at the leet, or view of frankpledge. 2 rf. 4 


Ver any religious men] Men of religion, in the prope 
ſenſe, are taken for thoſe that are regulars, as being 
profeſſed in ſome of the religious orders, as abbot 
priors, and the like; but eccleſiaſtical perſons that 40 
Fculars, that is, who do not live under the rules © 


any of the religious orders, as biſhops, deans, archdea- 
cons, prebends, parſons, vicars, and ſuch like, are alſo 
within this act. 2 Int. 121. 


Shall not need to come thither] That is, they are not 
eompellable to come, but left to their own liberty. And 
if any man be grieved in any thing contrary to the pur- 
view of this ſtatute, he ſhall have an action grounded 
upon the ſtatute, for his remedy and relief therein. 2 Int. 
121, 122. 


Except their appearance be ſpecially required thereat for 
ſame other cauſe} As to be a witneſs, or the like. 
2 Infl, 121. 


derks with them, as divers other perſons of holy church, 
whilt they attend to divine ſervices in churches, church-yards, 
and other places dedicate to god, be ſundry times taken and 
arreſted by authority royal, and commandment of other tempo- 
ral lords, in offence of god, and of the hberties of holy 
church, and in diſturbance of divine ſervices aforeſaid ; the 
ting granteth and defendeth, upon grievous forfeiture, that 
none do the ſame from haleforth : ſo that colluſion or feigned 
4 in any of the ſaid perſons of holy churah 
in this behalf. 

And by the x R. 2. c. 15. it is thus further enacted: 
Becauſe that prelates do complain themſelves, that as well 
beneficed people of holy church, as other be arreſted and drawn 
eut as well. of cathedral churches, as of other churches and 
ther churchyards, and ſometimes whilſt they be intended to 
divine ſervices, and alſo in other places, although they be 
tearing the body of our lord Jeſus Chrift to ſick perſons, 
md ſo arrefled and drawn out, be bound and brought to 
riſn, againſt the liberty of holy church; it is ordained, 
that if any miniſter of the king or other, do arreſt any per- 
m of holy church by ſuch manner, and thereof be duly con- 


the king's will, and make gree 10 the parties ſo arreſted : 
provided, that the ſaid people of holy church ſhall not hold 
lem within the churches or ſanfluaries by fraud or colluſion 
mn any manner, 


Ind their clerks with them] By this it appears, that the 


* who is aſſiſtant may have this privilege. Degge p. 1. 
II. 


N 4 Hihi 


5. By the go Ed. 3. c. 5. it is enacted as follows: Not to be arreſt- 
Becauſe that complaint is made by the clergy, that as well ed in attending 
divers prigis, bearing the ſacrament to ſick. people, and their ®vine ſervico. 


ma, he ſhall have impriſonment, and then be ranſomed at 
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N pilſt they attend to divine ſervices] It hath been adjudg- 
ed upon this, that in going, continuing, and returning; 
to celebrate divine ſervice, the prieſt ought not to be at- 
reſted, nor any who aid him in it. 12 Co. 100, 


By authority royal] But this extendeth only to caſes be- 
twixt party and party, and not to caſes wherein the pub- 
lick peace is concerned, which are between the king and 
the party; and therefore a perſon may be apprehended 
going to or returning from divine ſervice, by a warrant 
from a juſtice of the peace, it being for a breach of the 


peace, and for the king; and fo in like caſes. Jai 


ch. 34. 

Thus, in the caſe of Pit and Webley, E. 11 J. Pit had a 
warrant from a juſtice of the peace, and ſerved it upon 
Mebley, as he was coming from church from ſermon, up- 
on a week day. Whereupon Webley libelled againſt 
him in the ſpiritual court; and Pit moved for a prohi- 
bition, and framed the ſuggeſtion upon theſe ſtatutes, 
which prohibit arreſts in time of divine ſervice, and in 
going and returning to and from the church. But it was 
ſaid, that thoſe ſtatutes are where the matters are betwixt 
one common perſon and another, but not where it con- 
cerns the king and a common perſon, as here it did, this 
arreſt being made at the king's ſuit. And to this opinion 
the court ſeemed to incline, and that there was juſt cauſe 
for a prohibition, But further day being given, the par- 
ties in the mean while agreed. Cro. Ja. 321. 


Againſt the liberties of holy church] By which it appears, 
that theſe ſtatutes are but an affirmance of the common 
Jaw, and in maintenance of the liberties of holy church. 
12 Co. 100. 


And thereof be duly. conuiet] The party grieved may have 
an action upon the ſtatute; for when any thing is prohi- 
bited by an act, altho' the act doth not give an action, 
yet action lieth upon it. 12 Co. 100. 1 . 

And if an arreſt be made contrary to theſe ſtatutes, and 
the perſon arreſting doth preſently diſcharge the perſon 
arreſted, upon pretence of ignorance, or the like; this 
2 not excuſe the contempt in making the arreſt. Vi 
6. 34. 

However, if ſuch undue arreſt be made, the arreſt is 

qod; ſo that if a reſcous be made, and thereby any per- 


Ko killed, the killing is murder. JYatf. ch. 34. 


blk the clerg. 


And Dr Watſon ſays, he that doth offend againſt the 
aforeſaid ſtatutes, may not only be fined in the temporal 
court, but alſo may be excommunicated by the eccleſiaſti- 
cal judge, and condemned in coſts, Watſ. ch. 34. 


b. By the ſtatute 13 Ed. 1. ff. 4. it is thus enacted : Laying violent 
For laying violent hands on a clerk, it hath been granted, that hands on a clk. 


it ſhall be tried in @ ſpiritual court, when money is not demand- 
ed, but a thing done for puniſhment of ſm. And heresf the 
ſpiritual judge ſhall have power to take knowledge, notwith- 


Panding the king's prohibition. 


And by the 9 Ed. 2. c. 3. If any lay violent hands on a 
clerk, the amends for the peace broken ſhall be before the king, 
and for the excommunication before a prelate, that penance cor- 
poral may be injoined ; which if the ode will redeem of his 
gun good will, by giving money to the prelate, or to the party 
grieved, it ſhall be required before the prelate, and the king's 
prohibition Mall not lie. | 


Lay violent hands] A prohibition having been granted, 
where a clerk libelled againſt another in the ſpiritual court, 
for that he beat him, or at leaſtwiſe aſſaulted him with a 
bill, and would have ſtricken him, and called him gooſe, 
and woodcock, and many ſuch words; the court held, 
that the prohibition did well lie: for altho' for the laying 
volent hands on a clerk, the ſuit ought to be in the ſpiri- 
tual court, yet for an aſſault only, the ſuit ought to be at 
the common law. Cro. El. 753. 

do alſo where a prohibition was granted to ſtay proceſs 
in the ſpiritual court, againſt one who ſeeing an aſſault 
made upon his ſervant by a clerk, came in aid of his ſer- 
yant, aud Jaid his hands peaceably upon the clerk ; Gaw- 
dy chief juſtice held, that this caſe was out of theſe ſta- 
tutes, b. auſe the party had good cauſe to beat the clerk : 
and the prohibition ſtood. Cro. El. 655. 

So alſo, if a clergyman be arreſted by proceſs of law, 
he cannot for this ſue in the eccleſiaſtical court. 2 It. 
492. | 


The amends for the peace broken ſpall be before the king] If 
the clerk ſue in court chriſtian for damages for the bat- 
tery, he is in caſe of præmunire; for in that caſe the ec- 
cleſiaſtiacal judge ought to proceed ex officio, only to 
correct the fn. 2 Inſt. 492. 

And tho he do not directly ſue for ſuch damages there; 
yet, if a man is excommunicate for laying violent hands 
on a clerk, and the ſpiritual court deny abſolution till 
amends be made to the party for the battery ; a prohibi- 
ton will be granted. Gif. 9. | 

| And 
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Aud for the excommunication before a prelate] This is the 
known puniſhment aſſigned to that crime by the canon 
law; to which the practice of the church of England 

| hath been conformable, both before and fince the reform. 
ation. Gib/. g. | 


Tt ſpall be required before the prelate, and the king's prohiti. 

tion ſhall not lie] Or, in caſe the money for redeeming of 
penance is ſued for in the ſpiritual court, and a prohibi- 
tion is granted by the temporal; then a writ of conſulta. 
tion is provided for relief of the party. Gihſ. . 
Shall bave the 7. He that is within orders hath a privilege, that albeit 
benefit of elergy he have had the privilege of his clergy for a felony, he 
more chan once may have his clergy afterwards again, and ſo cannot a 
layman: And he that is within orders, and hath his cler- 
gy allowed, ſhall not be branded in the hand. And theſe 
privileges are given by act of parliament. 2 nfl. 63). 
2 H. H. 389. 

And altho' a clergman in orders fhall not be burnt in 
the hand, yet after his diſcharge given by the court, he 
ſhall have the ſame privilege, as if he had been burnt in 
the hand; and therefore ſhall aot be drawn in queſtion 
in the eccleſiaſtical court, to deprive him, or infli& any 
eccleſiaſtical cenſure upon him. 2 H. H. 389. 

Exemptes from 8. Such as be within orders of the miniſtry, or clerzy, 
ſerving onjuries. cannot be empanelled as jurors. Lamb. Jul. 396. 
Cannot be an 9. It ſeems to be agreed, that a perſon in holy orden, 
approver. cannot be an approver ; becauſe it is a rule, that no men- 
ber of the clergy can fue any appeal whatſoever, in : 
matter or cauſe of death. 2 Haw. 205. 

May counter- 10. A clergyman being an appellant, the defendant 


| _ waging cannot wage his battel; but the clerk being appellant 


battel. may counterplead the wager of battel, and compel the 
appellee to put himſelf upon his country. 2 Haw. 427. 

Shall net be a- 11+ By the 9 H. 3. c. 14. No man of the church ſhall be 

merced after the amerced after the quantity of his ſpiritual =_— but after bi 


— _ lay-tenement, and after the quantity of his offence. 


ce. Amerced] Here appeareth a privilege of the church, that 


if an eccleſiaſtical perſon be amerced (tho amerciaments 
belong to the king) yet he ſhall not be amerced in reſpect 
of his eccleſiaſtical promotion or benefice, but in reſpect 
of his lay fee, and according to the quantity of his fault; 
which is to be affeered. 2 Int. 29. 


Benefice] Benefice is a large word, and is taken for any 
eccleſiaſtical promotion, er ſpiritual living whatſoever. 


2 Infl. 29. 
Lays 


b the clergy. 
Luy-tentment} And if a ſpiritual perſon be amerced 


ahove the quantity of his lay-tenement, he ſhall have a 
grit to prohibit the levying of it. Gib/. 13. 


12. By the 1 Ed. 3. ff. 2. c. 10. Whereas archbiſpops, How far ſubject 


biſhops, abbots, priors, abbeſſes, and priorefſes have been ſore 


grieved by the requeſts of the king and his progenitors, which king. 


have defired them by great threats, for their clerks and other 


ſervants, for great penſions, prebends, churches, and corodies, 
ſo that they could nothing give nor do to ſuch as had done them 


woice, nor to their friends, to their great charge and damage; 
the king granteth, that on henceforth he will no more ſuch 
things deſire, but where he ought. : 
But where he ought] For, of common right, the king, 
3s founder of archbiſhopricks, biſhopricks, and many re- 


ligious houſes, had a gh ws & or a penſion, in the ſeveral 


foundations z a corrody, for his vadelets, who attend him; 
and a penſion, for a chaplain, ſuch as he ſhould ſpecially 
recommend, till the reſpective poſſeſſor ſhould promote 
him to a competent benefice. G1b/. 16, 

If any eccleſiaſtical perſon ſhall be in fear or doubt, 
that his 2 or chattels or beaſts, or the goods of his 
farmor, ſhould be taken by the miniſters of the king, for 
the buſineſs of the king, he may purchaſe a protection. 
2 Infl. 4. 

No demean or proper cart for the neceſlary uſe of any 
eccleſiaſtical perſon, ought to be taken for the king's car- 
rage ; but they are exempted by the ancient law of Eng- 
land from any ſuch carriage : and this was an ancient 
privilege belonging to holy church. 2 Inft. 35. 

But there is no ſpecial exemption in the yearly mutiny 
aQts, for clergymen, in reſpect of the ſoldiers carriages. 


13. If a perſon be bound in a recognitance in the chan- The theriff cam» 
cery or other court, and he pay not the ſum at the day; pot levy of iy | 


by the common law, if the perſon had nothing but eccle- 
ſiaſtieal goods, the recognizee could not have had a le- 
vari facias to the ſheriff to levy the ſame of theſe goods, 
but the writ ought to be directed to the biſhop of the dio- 
ceſe to levy the ſame of his eccleſiaſtical goods. 2 Int, 


In an action brought againſt a perſon, wherein u capias 
lieth (for example, an account) the ſheriff returns that 
he is a clergyman beneficed having no lay fee, in which he 
may be ſummoned ; in this caſe the plaintiff cannot have 
a capias to the ſheriff to take the body of the perſon, but 
he ſhall have a writ to the biſhop, to cauſc the perſon ta 

come 
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come and appear. But if he had returned, that he is 2 c 
clergyman having no lay fee, then is a capias to be granted to P 
the ſheriff ; for that it appeared not by the return that he - 
had a benefice, fo as he might be warned by the biſhoy 
his dioceſan; and no man can be exempt = Jultice, 
2 Infl. 4. | 
70 g M. Maſely and M arburton. On a fieri facias ; 
againſt //arburton, a fellow of Wincheſter college, the 5 
ſheriff returned, that he is a clergyman beneficed having 1 1 
lay fee. Hereupon a fieri facias was iſſued to the biſhop, x 
to levy the ſame of his eccleſiaſtical goods. The biſhop | 
ſent his mandate to the warden and fellows of the college, ˖ 
to ſequeſter his ſalary. They anſwer, that they have not 1 
power to do it. The biſhop moved the court to know, h 
whether he might compel them by eccleſiaſtiacal cenſures, } 
By Holt chief juſtice ; if a prebendary hath a ſole body, F 
the biſhop upon a levari facias of his eccleſiaſtical goods f. 
may ſequeſter it; but if he hath but a body aggregate 
with the dean and chapter, he cannot ſequeſter it. In 
this caſe, the profits of the fellowſhip are hut caſual divi- a 
| dends, in which before diviſion Marburton hath no inte- 
i] reſt, ſo that they do not make an eſtate; and it ſeems in 7 

1 8 this caſe Varburton is not a clerk beneficed, and the bi- d 
4 ſhop may return that he hath no eccleſiaſtical goods. 2 

3 Z. Ray. 265. 1 Salk. 320. 

q Diftreſes not to 14. Articuli cleri, 9 Ed. 2. fl. 1. c. 9. It is complain- 
q: * the ed; that the king's officers, as ſheriffs and other, do enter into „ 

1 church, the fees of the church to take diſtreſſes, and ſometimes they tale N 
* the parſon's beaſts in the King's highway, where they have n- 

v thing but the land belonging to the church. Anſwer : 75. / 
'F king's pleaſure is, that from henceforth ſuch diftreſſes ſhall nei- p 
. 5 ther be taken in the king's highway, nor in the fees wherewith p 

F | churches in times paſt have been endowed ; nevertheleſs he wil- b 
* leth diftreſſes to be taken in poſſeſſians of the church newly pur- al 
=: chaſed by ecclefraſtical perſons. | v 
| Fees of the church] That is, lands belonging to the t 

* church. Lind. 268. . 

1 Parſans] Here parſons (rectores) be named but for ex- p 

LY ample ; for this law extendeth to other eccleſiaſtical per- ti 
1 ſons. 2 aft. 627. | 2 
1 From henceforth ſuch diftreſſes ſhall not be taken] Notwith- h 
1 ſanding that the king's officers, as ſheriffs and others, k 
4 are mentioned in the complaining part, yet lord Coke ſays, < 


this law biadeth not the king, when he is party, = 
4 edi 


a A "og = $ 4? ry a 
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debt or duty due unto him, becauſe the diſtreſs or other 
proceſs for the king is not expreſly-named (in the enac- 
ting part), but diſtreſſes generally: And this appeareth, 
he ſays,” by a book caſe (27 Afſ; p. 60); a prior brought 
a bill of treſpaſs againſt the ſheriff, for entring into his 
ſanctuary, that is, within the circuit of the ſcite of his 
priory, and took away his beaſts. The defendant ſaid, 
that he was ſheriff, - and that the prior loſt iſſues in the 
court, of common -pleas, and a'writ iſſued to him to levy 
the iſſues, and that he entred into the ſanctuary becauſe he 
could not find a diſtreſs without. Whereupon the plain- 
tif demurred, and judgment was given againſt the plain- 
tiff. Which proveth that the ſheriff in that caſe could 
not have returned, upon the proceſs to him directed, that 
he is a clerk beneficed having no lay fee. 2 1n/t. 627. 
Nevertheleſs, the words are, that ſuch diſtreſſes (quod 
diſtrictiones hujuſmed:) ſhall not be taken; which mani- 
feſtly refer to the complaint preceding. Fans 10 


Shall neither be taken] And if they be taken, the party 


aggrieved may have a writ for his relief, Gißſ. 15. 


Have been endowed} This is to be taken in a large ſenſe ; 
for here the fees that they have by reaſon of their foun- 
dation, or by reaſon of their dotation or endowment, 
are included. 2 Int. 627. 53115 | | 81 


Endowed] The poſſeſſions of the church are the endow- 
ment of the church, and they are accounted as tenants 
in dower. 2 Inſt. 627. | 


Poſſeſſions of the church newly purchaſed by eccleſiaſtical per- 
ſms] Concerning taſks, "tenths, and fifteenths granted by 
parliament! to the king, the poſſeſſions of eccleſiaſtical 
perſons, which they acquired ſince the 20 Ed. 1. either 
by purchaſe or act in law, as by others, &c. were charge- 
able thereunto: but thoſe which they had at that time 
were not charged therewith. And the reaſon thereof was 
this: The pope (after the example of the high prieſt 
among the Jews, who had of the Levites the tenth part 
of the tithe) claimed by pretext thereof a yearly tenth 


part of the value of all eccleſiaſtical livings. This por- 
tion or tribute was by ordinance yielded to the pope in 
20 Ed. 1. and a valuation then made of the eccleſiaſtical 


livings within this realm, to the end the pope might 
know, and be anſwered of that yearly revenue, ſo as the 
eccleſiaſtical livings chargeable with that tenth, (which 
was called ſpiritual) to the pope, were not ys 
I = Wl 
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with the tenths or fifteenths granted to the king 
in parliament, leſt they ſhould be doubly charged: but 
their poſſeſſions acquired after that taxation were liable to 
the temporal tenths -or fifteenths, becauſe they were not 
charged to the other. 2 Int. 627. 

Newly purchaſed] In which the temporal lords had 2 
right of diſtraining ; which right they ought not to loſe, 
by the poſſeſſions coming into the hands of ecclefiaſtica} 
perſons. For where 3 burden real lieth upon any land 
or place, the thing it ſelf paſſeth with its burden. Lad. 
268. 


Purchaſed] Either to their own uſe, or to the uſe of the 
church. Lindw. 268. 
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| Shall not be t- 15. If any eccleſiaſtical perſon knowledge a ſtatute 
| ken on a ſtatute merchant or ſtatute ſtaple, or a recognizance in the nature 


merchant or fta- Sf a ſtatute ſtaple; his body ſhall not be taken by force 
ple. | Y 

of any proceſs thereupon. 2 If. 4. 
Free from tolls 16. Amongſt the Saxons, the lands of the clergy were 
and other char- charged to caſtles, bridges, and expeditions. ales 
geo by the State of the Ch. 2. 

: But after the introduction of the Romiſh canon lay, 

-they obtained exemptions. 

And lord Coke ſays, that , eccleſiaſtical perſons ought 
to be quit and diſcharged of tolls and cuſtoms, avirage, 
pontage, paviage, and the like, for their eccleſiaſtical 
goods; and if they be moleſted therefore, they may have 
a writ for their diſcharge. 2 Inft. 3. 

Which writ they may have out of the chancery mad: 
of courſe without petition or motion, directed to the par- 
ty that diſtrains or diſturbs them for any of theſe things, 
commanding them to deſiſt; and if ſuch writ be not 
obeyed, the curſitor of courſe will make out an alias and 
pluries; and if none of theſe will be obeyed, an attach- 
ment to arreſt the party, and detain him till he obey, 
Degge p. 1. c. 11. 

But this and the like is always to be underſtood, with 

_ this exception, viz. provided that no act of parliament 
hath ordered otherwiſe. 

Not freed from 17. Anciently, indeed, it was held, that clergymen 

—— are not to be burdened in the general charges with the 

at of rar laity of this realm; neither to be troubled or incumbred, 

-unleſs they be eſpecially named and expreſsly charged by 
-ſome ſtatute. Ged. Rep. 194. 

Thus Dr Godolphin obſerves, that the ſtatute of hut 

and cry charges the inhabitants and refiants z but it hath 

2 never 


S8 Fegg 


thi 


of the clergy. 
never been taken, ſays he, that parſons and vicars are in- 
cluded, or ſhall be contributory in robberies. In the ſame 
ſtatute are watchings z yet the clergy thereby are never 

+ The ſtatute for highways, charges every houſ- 
bolder ; yet this hath never been taken by uſage to charge 
the yy: Alfo, the charge of gaols; the act ſays all 
r!fants ſhall pay: yet have the clergy never been * 
Thus, where the bridge act ſays, all inhabitants ſh 
aſſeſſed; it muſt mean all ſuch only as are chargeable 
to pontage. God. Rep. 194, 5. 

But now the contrary doctrine prevails, that clergy- 
men are liable to all charges by act of parliament, unleſs 
they are ſpecially exempted. 5 

Thus they are, both in reſpe&t of their tithes and 
glebes, liable to contribute to watch and ward, to the re- 
pair of the highways, and may be rated or taxed by the 
commiſſioners of ſewers ; —_ as well as laymen, are 
chargeable to the poor maimed ſoldiers or poor priſoners, 
conſtable rates, and ſhall contribute towards ſatisfying for 
2 robbery committed within the hundred, and all other 
publick charges impoſed by act of parliament. + And this 
hath been reſolved upon debate, as Hale chief juſtice ſaid, 
before all the judges, T. 27 C. 2. in the cafe of Webb 
and 9 — War. ch. 40. 3 Keb. 255. 476. 1 Ventr. 
73. 2 Lev. 139. 

And ea, in the caſe of bridges, the ſtatute of 
the 22 H. 8. ſays, the juſtices of the peace ſhall aſſeſs 
every mhabitant towards their repair: by which words 
every inhabitant lord Coke ſays, all privileges of exemptions 
or diſcharges whatſoever from contribution (if any were) 
are taken away, altho' the exemption were by act of par- 
lament, 2 Inft. 704. 

And in reſpect of the highways, where the ſtatutes di- 
ret that the pariſhioners of every pariſh ſhall repair, Mr 
Hawkins obſerves thereupon, that perſons in holy orders 
re within the purview of theſe ſtatutes, in reſpect of 
their ſpiritual poſſeſſions, as much as any other perſons 
whatſoever, in reſpect of any other poſſeſſions ; for the 
words are general, and there is no kind of intimation that 


any particular perſons ſhall be exempted more than others. 
1 Haw. 204. 
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18. The canonical habit (properly ſpeaking) is that Apparel⸗ 


which is injoined by the canons of the church. But in 
2 matter ſo fluctuating as that of dreſs, it is impoſlible 
to lay down rules for apparel in one age, which will not 
appear ridiculous in the next. In ſuch caſe, the — 

rule 
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and dreſs ſuch as ſhall comport with gravity and deceacy, 


-Jes. enamelled . with figures and various 


- unreaſonably wide fleeves, not covering the. elbow, but 
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rule.can only be, that elergymen ſhall appear in habit 


without effeminacy or affectation. Rn 
The canons for the habit of  clergymen are chiefly 
theſe two that follow: which, for the reaſon above men. 
tioned, are now become matters only of curioſity and 

ſpecul ation. | | 5 
By a conſtitution, of archbiſhop Stratford, in the year 
1343, in the reign of king Edward the third: the ou. 
ward habit often ſhews the inward diſpoſition; and tho 
the behaviour of the clergy ought to be the inſtruction of 
the laity, yet the prevailing exceſſes of the clergy, as tg 
tonſure, garments, and trappings, give abominable. (can. 
dal to the people; becauſe ſuch, as have dignities, par- 
ſonages, honourable prebends, and benefices with cure, 
and even men in holy orders, ſcorn the tonſure (which 
is the mark of perfection, and of the heayenly kingdom), 
and diſtinguiſh themſelves with hair hanging down to 
their, ſhoulders, in an effeminate manner; and apparel 
themſelves like ſoldiers rather than clerks, with an upper 
jump remarkably ſhort, with exceſſive wide or long ſleeves, 
not covering the elbows, but hanging down; their heir 
curled and powdered, and caps with tippets of a wonder 
tul length; with long beards; and rings on their fingers; 
girt with girdles exceeding large and coſtly, having pur- 
| | Sha, gilt, 
hanging with knives (like ſwords) in open view; their 
ſhoes chequered with red and green, excceding long, and 
variouſly indented ; with croppers to their faddles, and 
horns hanging at the necks of their horſes ; and cloaks 
furred on the edges, contrary to the canonical ſanctions, 
ſo that there is no diſtinction between clerks. and laicks, 
which rendreth them unworthy of the privilege of their 
order: we therefore, to obviate theſe miſcarriages, # 
well of the maſters and ſcholars within the univerſities 
of our province, as of thoſe without, with the approba- 
tion of this ſacred council do ordain, that all beneficed 
men, thoſe eſpecially in holy orders, in our province, 
have their tonſure as comports with the ſtate of clergy- 
men; and if any of them do exceed by going in a e- 
markably ſhort and cloſe upper garment, with long i 


hanging down, with hair unclipped, long beards, witi 
rings on their fingers in publick (excepting thoſe of ho- 
nour and dignity), or exceed in any particular before ex- 


preſſed; ſuch of them as have benefices, unleſs win 
x 


of the clergy. 
fix months time they ſhall effeQually reform upon admo- 
nition given, ſhall incur ſuſpenſion ? ur their office ipſo 
facto, and if they continue under it for three months, 
they ſhall from that time be ſuſpended from their benefice 
jpſo jure without any further admonition : And they ſhall 
not be abſolved from this ſentence by their dioceſans, till 
they pay the fifth part of one year's profit of their bene- 
fices to be diſtributed to the poor. If they be unbeneficed, 
they ſhall be diſabled from obtaining a benefice for four 
months. And ſuch as are ſtudents in the univerſities, 


to and paſs for clerks, if they do not effeCtually abſtain 
n= from the premiſſes, ſhall be ipſo facto diſabled from taking 
ar any eccleſiaſtical degrees or honours in thoſe univerſities, 
te, till by their behaviour they give proof of their diſcretion 
ich 4 becometh ſcholars. Yet by this conſtitution we in- 


tend not to abridge clerks of open wide ſurcoats, called 
table-coats, with fitting ſleeves to be uſed at ſeaſonable 
times and places; nor of ſhort and cloſe garments, whilſt 
they are travelling in the country, at their own diſcretion, 
Lind, 122. Tobnſ. Stratf. | 


Tonſure] This ſignifieth ſometimes not only the ſha- 
red ſpot on the crown af the head, but the whole ec- 
cleſiaſtical cut, or having the heir clipt in ſuch a fa- 


x lion, that the ears might be ſeen, but not the forehead. 
(Ws Juin Stratf, | | 
and Surcoats] made to ſave better cloaths, eſpecially in eat- 
and ng and drinking at home. Lind. 124. | 

oaks 


And by the ſeventy fourth canon of the canons in the 
ear 1603. Archbiſhops and biſhops ſhall uſe the accu- 


their WWW tomed apparel of their degrees: Deans, maſters of col- 
5, les, archdeacons and prebendaries in cathedral and col- 
rlities kite churches (being prieſts or deacons), doctors in 
roba- WW vinity law and phyſick, bachelors in divinity, maſters 


of arts, and bachelors of law, having any eccleſiaſtical 
King, ſhall uſually wear gowns with ſtanding collars and 
leeves ſtrait at the hands, or wide ſleeves, as is uſed in 
tte univerſities, with hoods or tippets of ſilk or ſarcenet, 
and ſquare caps. And all other miniſters ſhall alſo uſu- 
fly wear the like apparel as is aforeſaid, except tippets 
Mly. And all the ſaid eccleſiaſtical perſons abovemen- 
tioned ſha}l uſually wear in their journies cloaks with 
yes, commonly called prieſts cloaks, with guards, 


Wh ſhall wear any coife or wrought night cap, but only 
Vel. III. 0 plain 


ls, long buttons, or cuts. And no eccleſiaſtical per- 
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plain night caps of black ſilk, ſatten, or velvet. In pr 


vate houſes, and in their ſtudies, the ſaid perſons ec. 

. cleſiaſtical may uſe any comely and ſcholarlike apparel, 
1 provided that it be not cut or pinkt, and in publick not 

+8 to go in their doublet and hoſe, without coats or cf. g 
i | ſocks. And not to wear any light coloured ſtockings. 

N Poor beneficed men and curates (not being able to pro. : 

(Ph vide themſelves long gowns) may go in ſhort gowns of ; 

3 the faſhion aforeſaid, . 

oF! 

1 Particularly, the band, we may obſerve, is no part of T 

l the canonical habit; being not ſo ancient as any canon of of 

1 the church. Archbiſhop Laud is pictured in a ruff, which k; 

1 was worn at that time both by a e and gentlemen 1 
of the law; as alſo long before, during the reigns of 

king James the firſt, and of queen Elizabeth. The band Ne 

| 1 came in with the puritans and other ſectaries, upon the of 

8 downfal of epiſcopacy ; and in a few years afterwards be- bh 

bit came the common habit of men of all denominations and Ii 

77 profeſſions: which giving way in its turn, was yet n- n. 

b | tained by the gentlemen of the long robe (both eccleſia- tec 

ix ſtical and temporal), only becauſe they would not follow * 

2 8 every Caprice of faſhion. Indeed moſt of the peculiar ha- ay 

i, bits, both in the church and in courts of juſtice and in nd 

4; the univerſities, were in their day the common habit « 4 

> the nation ; and were retained by perſons and in places 4 

of importance, only as having an air of antiquity, ad dich 

thereby in ſome ſort conducing to attract veneration 17 

and the ſame, on the other hand, in proportion do per. 

ſuade to a ſuitable gravity of demeanor ; for an irreverent * 

behaviour, in a venerable habit, is extremely burleſquu ... 

and ungraceful. | fell. 

<hunning vicious 19. By Canon 75. No eccleſiaſtical perſons ſhall at an prifo 

excelles. time, other than for their honeſt neceſſities, reſort to , teir 

taverns or alehouſes, neither ſhall they board or lodge cf ch 

any ſach places. Furthermore, they ſhall not give them 5 

ſelves to any baſe or ſervile labour, or to drinking, I er to 

riot, ſpending their time idly by day or by night, pia dere, 

at dice, cards, or tables, or any other unlawful gang... 

But at all times convenient, they ſhall hear or read (oma; 

what of the holy ſcriptures, or ſhall occupy themſeh vi 

with ſome other honeſt ſtudy or exerciſe, always doi hi K 


che things which ſhall appertain to honeſty, and endet 
vouring to profit the church of god, having alwahs 


mind, that they ought to excel all others in purity 
| 
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life, and ſhould be examples to the people to live well 
and chriſtianly, under pain of eccleſiaſtical cenſures to 
be inflicted with ſeverity, according to the qualities of 
their offences, | 
20. Nevertheleſs, lord Coke ſays, by the common law Recreations, 
of the land, clergymen may uſe reaſonable recreations, in 


. order to make them fitter for the performance of their 
ot duty and office. 2 Iuſt. 309. 
And albeit ſpiritual perſons (he ſays) are prohibited, by 
the canon law, to hunt; yet by the common law oy 
of may uſe the recreation of hunting. And after the deceaſe 
of of every archbiſhop and biſhop (amongſt other things) the 
ich king time out of mind hath had his kennel of hounds, or 
Kel a compoſition for the ſame. 2 Inſt. 309. 
of The foundation of which cuſtom was this: It ap- 
and peareth by many records, that by the law and cuſtom 
the or England, no biſhop could make his will of his goods 
be. or chattels coming of his biſhoprick, without the king's 
and licence, Whereupon the biſhops, that they might freely 


make their wills, yielded to give to the king after their 
leceaſes reſpectively for ever fix things: 1. Their beſt 
horſe or palfrey, with bridle and ſaddle. 2. A cloak 
with a cape. 3. One cup with a cover. 4. One bafon 
and ewer. 5. One ring of gold. 6. Their kennel of 
bounds. 2 [nff. 3b. | 

21. By the 1 H. 7. c. 4. It ſhall be lawful to all arch- May be impri- 
biſhops and biſhops, and other ordinaries having epiſcopal _ 2 
juiſliction, to puniſh and chaſtiſe prieſts, clerks, and incontinence. 
religious men, as ſhall be convicted before them by exa- 
mination and other lawful proof requiſite by the law of 
the church, of advoutry, fornication, inceſt, or any other 
telly incontinency, by committing them to ward and 
priſon, there to abide for ſuch time as ſhall be thought to 
tteir diſcretions convenient for the quality and quantity 
of their treſpaſs. ; 

22, No ſpiritual perſon ſhall take to farm to himſelf, Shall not take to 
a to any perſon to his uſe, of the leaſe or grant of any ow n n 
perſon by writing, or by word or otherwiſe, by any man- 56 
der of means, any manors, lands, tenements, or other 
tereditaments, for term of life, for term of years, or at 
Wl; on pain of 101. a month, that he or any other to 
Wis uſe ſhall occupy any farm by reaſon of any ſuch 
leaſe or grant : half to the king, and half to him that 
ſtall ſue in any of the king's courts. 21 H. 8. c. 13. 


I, 


O 2 Provided, 
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Provided, that this ſhall not extend to atiy (piritu] 


perſon, for taking to farm any temporalties, during the p 
vacation of any archbiſhoprick, biſhoprick, or any col. 1 
. legiate or cathedral church. x 4 
Nor to any ſpiritual perſon, that ſhall ' tender or E 
make any traverſe upon any office, concerning his free. - 
r | : 
And provided, that every ſpiritual perſon may take E 

in farm any meſſes, manſions, or dwelling houſes, ha. 
ving but only orchards or gardens, in any city, bo— th 
rough, and town, for his own habitation or dycl. n 

ling. ¼ 35. | 

And moreover by the ſame ſtatute, no ſpiritual perſon hi 
ſhall by himſelf, nor by any other for him or to his uſe, an 
bargain and buy to ſell again for any lucre, gain, or pro- ant 
fit, in any markets, fairs, or other places, any manner hal 
of cattle, corn, lead, tin, hides, leather, tallow, fih, the 
wool, wood, or any manner of victual or merchandiſe; | 
on pain of treble value of every thing ſo bargained and n 
bought to ſell again; half to the king, and half to him ſan 
that will ſue in any of the king's courts. And the bat 5 
gain to be void. /. 5. chu 
Provided, that if any ſuch ſpiritual perſon ſhall happen 2 
without fraud or covin, to buy any horſes, mares, or don 
mules, to the only intent to occupy for himſelf or his mat 
ſervants, to ride to and fro upon his_neceflary bufinels, reſt 
or any other cattels or goods, to the only intent at the t 
buying thereof to be employed and put in and about hs ben 
neceſſary apparel of his own houſe, or of his perſon abe 
ſervants, or in for and about the only occupying, na— Ame 
nuring, or tillage of his own glebe or demean lands -e. 
nexed to his church, or for the neceſſary expences of h en 
own houſhold keeping; and after the buying of any uh 
horſes, cattels or goods, or exerciſe of them, happeneti Wee 
to miſlike any of them that they ſhould not be go. 
profitable, nor convenient for any the ſaid purpoſes et 
the which they were bought; ſuch perſon may le 
fully bargain and put away ſuch things, without fraud N 2 
ou 


or covin. J. 6. : | 

And provided, that every ſpiritual perſon, nt ha 
Sufficient glebe or demean lands in their own hands in 1 
right of their churches, for paſturage of cattle, ot fal 
increaſe of corn, for the only expences of their houſholds 
or for their carriages or journies, may take in farm othet 
lands, and buy and ſell corn and cattle for the only m 
nurance, tillage, and paſturage of ſuch farms, ſo 1 
3 | th 


-— 
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the increaſe thereof be alway employed for the only ex- 
nces in their houſholds and hoſpitalities, and not in any 


he wiſe to buy and ſell again for any other commodity, lu- 

ol. cre, or advantage, any corn or cattle renewing, coming 
or growing in and upon any ſuch farm or otherwiſe, but 

5 only the remain and overplus above their expences of 


1 their houſholds if any ſuch ſhall happen of the breed 
and increaſe thereof, without fraud or covin. ſ. 8. 


Met having ſufficient glebe] This hath been pleaded, and 
the plea allowed, as oft as any action hath been brought 
upon this ſtatute. G /. 159. | | 
23. No ſpiritual perſon ſhall have, uſe, or keep by Shall not keep 
himſelf or by any perſon to his uſe. any tanhouſe; nor : wh or 
ny brewhouſe, to any other uſe, than only to be ſpent 
ind occupied in his own houſe : on pain of 101 a month; 
half to the king, and half to him that will ſue in any of 
the king's courts, ,21 H. 8. c. 13. /. 32. | h 
24. By Canon 76. No man being admitted a deacon or Shall not relin- 


and niniſter, ſhall from thenceforth voluntarily relinquiſh the —_ his proteſ- 
him ſame, nor afterwards uſe himſelf in the courſe of his life, “ 
bat- $a layman z upon pain of excommunication. And the 


curchwardens ſhall preſent him. | 
25. After all, theſe diſtinctions of the clergy are ſha- concluſion. 
dows rather than ſubſtance z being moſt of them about 
matters which are obſolete and of no- ſignificance. The 
reftraints, as to the ſcope and purport of them, are ſuch 
5 the clergy for the moſt part would chuſe to put upon 
themſelves : and the privileges, ſuch as they are, ſeem to 
be ſcarcely worth claiming ; and ſome of them one would 
amoſt imagine to have been calculated to bring a diſgrace 
upon the clergy, rather than to be of any real benefit to 
dem; for why ſhould a clergyman be protected from 
paying his juſt debts more than any other perſon, or be 
laved from puniſhment for a crime for which another 
perlon ought to be hanged ? And it is hoped, there hath 
not been one inſtance, of a clergyman having needed 
to claim the privilege of his order a ſecond time, for 


a crime for which a layman by the laws of his country 
ſhould ſuffer death. 


Probate of wills. See (ills, 
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in court; or unleſs in the beginning o 


Pꝛottoz. 


1. DRO CTO Rs are officers eſtabliſhed to repreſent 

in judgment the parties who impower them (by 
warrant under their hands, called a proxy) to appear for 
them, to explain their rights, to manage and inſtruct their 
cauſe, and to demand judgment. 2 Dom. 583. 

2. By the 3 J. c. 5. No recufant convict ſhall practiſe 
in the civil law as proctor. /. 8. 

And by the 5 G. 2. c. 18. No proctor in any court 
ſhall be a juſtice of the peace, during ſuch time as 
he ſhall continue in the bufineſs and pralle of a proc- 
. . | 

3. by the ſeveral ſtamp acts; every admiſſion of any 
paren to the office of proctor in any of the courts, ſhall 

e upon a treble 40 ſh ſtamp. 

4. Can. 129. None ſhall procure in any eauſe what- 
ſoever, unleſs he be thereunto conſtituted and appointed 
by the party himſelf, either before the judge, or by act 

f the ſuit, he be 
by a true and ſufficient proxy thereunto warranted and 
enabled. We call that proxy ſufficient, which is ſtrength- 
ned and confirmed by ſome authentical ſeal, and party's 


approbation, or at leaſt his-ratification therewithal con- 


curring. All which proxies ſhall be forthwith by the ſaid 
proctors exhibited into the court, and be ſafely kept and 
preſerved by the regiſter in the publick regiſtry of the ſaid 
court. And if any regiſter or proctor ſhall offend herein, 
he ſhall be ſecluded from the exerciſe of his office for the 
ſpace of two months, without hope of releaſe or reſtoring. 

5. Otho. Whereas a cuſtom is ſaid to prevail, that he 


| who is cited to a certain day, conſtitutes a proctor for 


that day without letters, or by letters not ſealed with an 
authentic ſeal ; by which means it happeneth, that whilſt 
ſuch proctor will not prove his mandate, or confirm his 
letters by witneſſes, or ſome other impediment comes in 
the way, nothing is done that day, nor on the following 
day, the proctor's office being at an end; and ſo all for- 
mer diligence is loſt without any effect: As a caution 
againſt this fallacy, we do ordain, that for the future? 
ſpecial proctor be conſtituted abſolutely without any limi- 
tation of time; or if he be conſtituted for the day, yet not 
for one day only, but for ſeveral days, to be continued 


need be. And the mandate ſhall be proved by an authen- 
tic 


r 
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Pzoctox. 
tie writing; unleſs be be conſtituted in the acts of court, 
or the conſtitutor cannot eaſily find an authentic ſeal. 
fthon 61. . 
6. Peccham. We do ordain, that no dean, archdeacon 
or his official, or biſhop's official, ſhall ſet his ſeal to any 


proxy, unleſs.it be publickly requeſted of him in court, 


or out of court when he who conſtituteth the proctor and 
is known to be the principal party is preſent and per- 
ſonally requeſteth it: And whatſoever dean, archdeacon 
or his official, or official of the biſhop, ſhall do the con- 
trary out of certain malice, ſha]l be ipſo facto ſuſpended 
from his office and benefice for three years, And if any 
advocate ſhall procure a falſe proxy to be made, he ſhall 
be ſuſpended for three years from his office of advocate, 
and be diſabled to hold any eccleſiaſteial benefice, and if 
he be married or bigamus [whereby in thoſe days he was in- 
rapacitated to hold @ benefice] he ſhall be excommunicated 
ipſo facto; and whatever ſhall be done by virtue of ſuch 
falſe proxy ſhall be utterly void to all intents and purpo- 
ſes, and the proctor who was the chief actor in ſuch fal- 
ity ſhall be for ever repelled from executing any legal 
att, And all of theſe nevertheleſs, if they ſhall be con- 
ried, ſhall be bound to render damages to the party in- 
jared. Lind. 76. 

7. Can. 1 30. For leſſening and abridging the multitude 
of ſuits and contentions, as alſo for preventing the com- 


plaints of ſuitors in courts eccleſiaſtical, who many times 


ae overthrown by the overſight and negligence, or by 
the ignorance and inſufficiency of proctors; and likewiſe 
for the furtherance and increaſe of learning, and the ad- 
vancement of civil and canon law; following the Jauda- 
ble cuſtoms heretofore obſerved in the courts pertaining to 
the archbiſhop, we will and ordain that no proctor exerci- 
lng in any of them ſhall entertain any cauſe whatſoever, 
and keep and retain the ſame for two court days, without 
the counſel and advice of an advocate, under pain of a 
year's ſuſpenſion from his praQtice : neither ſhall the judge 
have power to releaſe or mitigate the ſaid penalty, with- 
out expreſs mandate and authority from the archiſhop, 

H. 2 . Leigh's caſe, A r dr of doctors commons, 
who had done buſineſs without the advice of an advocate, 
contrary to the canon, and refuſed to pay a tax of 10s 
impoſed upon him by order of the court towards the char- 
ges of the houſe, and was ſuſpended from his office, pray- 
ed a mandamus in the court of king's bench to be re- 
bored: but it was denied, and ſaid by the court, that 

Oz officers 
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Pꝛoctoꝛ. 
officers are incident to all courts, and muſt partake of the 


nature of thoſe ſeveral and reſpective courts in which th 
attend; and the judges, or thoſe who have the ſupreme 


authority in ſuch courts, are the proper perſons to cenſure 
the behaviour of their own officers ; and if they ſhould he 


miſtaken, the king's bench cannot relieye : for in all ca- 


ſes, where ſuch judges keep within their bounds, no other 


court can correct their errors in proceedings ; and if an 
wrong be done in this caſe, the party muſt appeal. Gil. 


995- 3 Mod. 332. 


Can, 131. No judge, in any of the ſaid courts, ſhall 
admit any libel or any other matter, without the advice 
of an advocate admitted to practiſe in the ſame court, or 
without his ſubſcription ; nor ſhall any proctor conclude 
any cauſe depending, without the knowledge of the advo- 
cate retained and feed in the cauſe : which if any proctor 
ſhall do or procure to be done, or ſhall by any colour 
whatſoever defraud the advocate of his duty or fee, or ſhall 
be negligent in repairing to the adyocate and requiring 
his advice what courſe is to be taken in the cauſe; he 
ſhall be ſuſpended from all practice for the ſpace of fix 
months, without hope of being thercunto reſtorcd before 
the ſaid term be fully compleat. 

9. Can. 133. Foraſmuch as it is found by experience, 
that the loud and confuſed cries and clamours of proctors 
in the courts of the archbiſhop, are not only troubleſome 
and offenſive to the judges and advocates, but. alſo give 
occaſion to the ſtanders-by of contempt and calumny to- 
ward the court it ſelf; to the end that more reſpect may 
be had to the dignity of the judge, and that cauſes may 
more eaſily and commodiouſly be handled and diſpatched, 
we charge and injoin, that all proctors in the ſaid courts 
do eſpecially intend that the acts be faithfully entred and 
ſet down by the repiſter, according to the advice and di- 
rection of the advocate; that the ſaid proctors refrain loud 
ſpeech and babling, and behave themſelves quietly and mo- 
deſtly, and that when either the judges or advocates or 
any of them ſhall happen to ſpeak, they preſently be ſilent; 
upon pain of ſilencing 
diately following every ſuch offence of theirs : And if any 


ot them ſhall the {ſecond time offend herein, and after due 


monition ſhall not reform himſelf, let him be for ever re- 
moved from his practice, 

10. It hath been adjudged, that no mandamus lies to 
reſtore a proctor of doctors commons, admitting that no 


appeal lay from the dean of the arches to the archbiſhop 
| as 


o for two whole terms then imme- 


as viſitor 3 becauſe this is an, eccleſiaſtical office, and a 
matter properly and only cognizable in that court ; and 
that the temporal courts are not to intermeddle, or inquire 
into this ſentence, or into the proceedings in any matters 
whereof they have a proper juriſdiction, but arc to give 
credit thereunto; altho' it was urged, that if a mandamus 
did not lie in this caſe, the party would be without reme- 
dy, for that no aſſize would lie of this office; and tho 
an action on the caſe might lie, yet it may be defective, 
becauſe a jury may not well compute the damages in pro- 
portion to the loſs of a man's livelihood; beſides it was 
urged, thaf a mandamus ought to lie in this caſe, as well 
2s for an attorney of an inferiour court, becauſe this is an 
officer of a more publick concern. 3 Bac. Abr. 531. 


For the fees of proctors; ſee Tit. Fees. 
Procuration, See Uſſitation. 0 
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P2okfaneneſs. 


. A* L blaſphemies againſt god, as denying his being — 
common 


or providence; and all contumelious reproaches 
of Jeſus Chriſt ; all profane ſcofling at the holy ſcripture, 
or expoſing any part thereof to contempt or ridicule ; all 


impoſtures in religion, as falſly pretending to extraordina- 


ry commiſſions from god, and terrifying or abuſing the 
people with falſe denunciations of judgments ; and all 
open lewdneſs groſsly ſcandalous ; inaſmuch as they tend 
to ſubvert all religion or morality, which are the founda- 
tion of government, are puniſhable by the temporal 
judges with fine and impriſonment, and alſo ſuch corporal 
infamous puniſhment as to the court in diſcretion ſhall. 
75 meet, according to the heinouſneſs of the crime. 
I Haw, 7. 

Alſo, ſeditious words, in derogation of the eſtabliſhed 
religion, are indictable, as tending to a breach of the 
peace; as theſe, your religion is a new religion, preach- 


ing is but prattling, and prayer once a day is more edify- 


iny. 1 Haw. 7. 


2. By the 9 & 10 V. c. 32. If any perſon, having Depraving tbe 


been educated in or at any time having made profeſſion of cities religion 


law. 


by words or 


tve chriſtian religion within this realm, ſhall by writing writing, 


printing 


| 
| | 
W | 
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Pꝛokanenels. | 
printing teaching or adviſed ſpeaking deny any one of the 
perſons in the holy trinity to be god, or ſhall aſſert or 
maintain there are more gods than one, or ſhall deny the 
chriſtian religion to be true, or the holy ſcriptures of the 
old and new teſtament to be of divine authority, and ſhall 


upon indictment or information in any of his majeſty's 


courts at Weſtminſter or at the affizes, be thereof law. 
fully convicted by the oath of two or more witneſſes ; he 
mall for the firſt offence be diſabled to have any office or 
employment or any profit appertaining thereunto; for the 
ſecond offence ſhall be diſabled to proſecute any action or 
Information in any court of law or equity, or to be guar- 
dian of any child, or executor or adminiſtrator of an 
perſon, or capable of any legacy or deed of gift, or to bear 
any office for eyer within this realm, and ſhall alſo ſuffer 
impriſonment for the ſpace of three years from the time 
of ſuch conviction. ſ. x, 

Provided, that no perſon ſhall be profecuted by this 
act for any words ſpoken, unleſs the information thereof 
ſhall be given upon oath before a juſtice of the peace, 
within four days after ſuch words ſpoken ; and the pro- 
ſecution of ſuch offence be within three months after ſuch 
information. /. 2. 

Provided, that any perſon, convicted of any the afore- 


| faid crimes, ſhall for the firſt offence (upon his acknow- 


Profaning the 
fame in ſtage · 
play 


| Nayler's caſe, 


Curl's caſe, 


ledgment and renunciation of ſuch offence or erroneous 
opinions in the ſame court where he was convicted, with- 
in four months after his conviction) be diſcharged from 
all penalties and diſabilities incurred by ſuch conviction, 


fe 3: 


3. By the 3 Ja. c. 21. If any perſon ſhall in any ſtage- 
play, enterlude, ſhew, may-game, or pageant, jeſtingly 
or profanely ſpeak, or uſe the holy name of god, or of 
Chriſt Jeſus, or of the holy ghoſt, or of the trinity, which 


are not to be ſpoken but with fear and reverence ; he ſhall 


forfeit 101, half to the king, and half to him that ſhall 
ſue for the ſame in any court of record at Weſtminſter, 
4. In the year 1656, James Nailer for perſonating our 
ſaviour, and ſuffering his followers to worſhip him, and 
pay him divine honours, was ſentenced to be ſet in the 
pillory, and to have his tongue bored through with a red 
hot iron, and to be whipped, and ſtigmatized in the fore- 

head with the letter B. 1 St. Tr. 802. | 
5. M. 1 G. 2. K. and Curl, An information was ex- 
hibited by the attorney general, againſt the defendant Ed- 
mund Curl, for printing and publiſhing a certain —_ 
| 00x 


 Profanenefs. 


book, ſetting forth the ſeveral lewd paſſages, and conclu- 
ding againſt the peace. It was moved in arreſt of judg- 
ment, that however the defendant may be puniſhable for 
this in the ſpiritual court, as an offence againſt good man- 
ners, yet it cannot be a libel for which he is puniſhable 
in the temporal courts. But after long debate and con- 
ſideration, the court at laſt gave it as their unanimous 
opinion, that this was a temporal offence ; and the de- 
fendant was ſet in the pillory. Str. 788. | 
6. E. 2 G. 2. K. and WA. 

four informations for his blaſphemous diſcourſes on the 
miracles of our ſaviour. And attempting to move in ar- 
r{t of judgment, the court declared they would not ſuffer 
it to be debated, whether to write againſt chriſtianity in 
general was not an offence puniſhable in the temporal 
courts at common law. They deſired it might be taken 
notice of, that they laid their ſtreſs upon the word general, 
and did not intend to include diſputes between learned 
men upon particular controverted points. The next term 
he was brought up, and fined 251 for each of his four 


diſcourſes, to ſuffer a year's impriſonment, and to enter 


into a recognizance for his good behaviour during his life, 
himſelf in 3zoo0 l, and 2000 | by others. Str. 834. 


7. H. 2G. 3. K. and Annett. An information was gqqetrs als; 


exhibited by the attorney general againſt the defendant, 
for writing, printing, and publiſhing a certain malignant, 
profane, and blaſphemous libel, intitled, "The free in- 
« quirer”, tending. to blaſpheme almighty god, and to 
ridicule, traduce, and diſcredit the holy ſcriptures; and 
on conviction, was ſentenced by the court, to ſuffer one 
month's impriſonment in Newgate, to ſtand twice in the 
pillory, with a paper affixed over his- head, with theſe 
words « For blaſphemy”, once at Charing croſs, and once 
at the royal exchange ; and then- to be confined in the 
houſe of correction in Clerkenwell to hard labour for one 
year; and at the expiration of the year, to be remanded 
to Newgate in execution of the ſaid judgment; and to 
ind ſecurity for his good behaviour during the remainder 
of his life, himſelf in 1001, and two ſureties in 501 each; 
and to be fined 68 8d, 


203 


olfton. He was convicted on Woolfton's eaſe; 


8. By the 22 E. 2. c. 33. art. 2. All flag officers, and Navy, 


all perſons in or belonging to his majeſty's ſhips or veſ- 
ſels of war, being guilty of profane oaths, curſings, exe- 
crations, drunkenneſs, uncleanneſs, or other ſcandalous 
actions, in derogation of god's honour, and corruption of 
89d manners, ſhall incur ſuch puniſhment as a court 

martial 
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204 profaneneſs. 


martial ſhall think fit to impoſe, and as the nature and 
degree of their offence ſhall deſerve, 8 


For profane curſing and ſwearing, See title Dwearing, al 
; Hereſy, is treated of under the title of that name. 


% 


Pꝛohibition. b 


\ 
* 1 $5 


Met grantable in B V the ſtatute of Circumſpecte agatis, 13 Ed. 1, 
cafes merely ſpi- AF ft. 4. The king to his judges ſendeth greeting. Uſe 
your ſelves circumſpedtly in all matters concerning the biſhip if 
Norwich and his clergy, not punifhing them if they hold plea 
in court chriſtian of ſuch things as be mere ſpirtual, that is to 
wat, of penance injoined by prelates for deadly fin, as fornica- 
tion, adultery, and ſuch like, for the which ſometimes corperal 
Penance, and ſometimes pecuniary is injoined, ſpecially if a 
Freeman be convict of ſuch things: Alſo if prelates do puniſh 
for leaving the churchyard uncloſed, or for that the church is 
uncovered or not conveniently decked ; in which caſes none other 
penance can be injoined but pecuniary : Item, if a parſon de- 
mand of his pariſhioners oblations or tithes due and accuſtomed ; 
or if any parſon do ſue againſt another-parſon for tithes greater 
or ſmaller, ſo that the fourth part of the value of the benefice 
be not demanded: Item, if a parſan demand mortuarits, in 
Places where a mortuary hath been uſed to be given: Item, if 
a prelate of a church, er a patron, demand of a parſon a pen- 
fron due to him; all ſuch demands are to be made in a ſpiri- 
tual court. And for laying violent hands on à clerk, and in 
cauſe of defamation, it hath been granted already, that it ſpall 
be tried in a ſpiritual court, toben money is not demanded, but 
a thing done for puniſhment of ſm ; and likewiſe for breaking 
an oath : In all caſes afore rehearſed, the ſpiritual judge ſhall 


have pawer to take knowledge, notwithſlanding the king's pro- 
hibition. 


— «=» — — 


— 


In all matters cencerning the biſhop of Norwich and hit 
clergy] The biſhop of Norwich is here put only for exam- 
ple; but it extendeth to all the biſhops within this realm. 
2 Int. 487. The ſaid act having been made on a petition 
of the biſhop of Norwich ; as, generally, acts of parlia- 
ment in ancient times were founded on antecedent peti- 
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of 


P2ohibitton, - 

Of ſuch things as be mere ſpiritual] Not having any mix- 
ture of the temporalties ; as hereſy, ſchiſms, holy orders, 
ind the like. 2 I"/t. 488. 


$1 that the fourth part of the, value of the benefice be not de- 
manded | So as at this day, in caſe where one parſon of the 
preſentation of one patron demands tithes againſt atiother 
parſon of the preſentation of another patron in court 
chriſtian, amounting to a fourth part of the value of the 
benefice; the right of tithes at this day is to be tried at the 
common law. 2 {nft. 491. 


2. It hath been holden, that if the ſpiritual court do Not for proceed- 


205 


proceed wholly on their own canons, they ſhall not be at wp by the canon 


all controuled by the common law (unleſs they act in de- 
rogation from it, as by queſtioning a matter not triable 
beſore them, as the bounds of a pariſh, or the like) ; for 
they ſhall be preſumed. to be the beſt judges of their own 
laws: and therefore in ſuch caſe, if a perſon is aggrieved, 
his proper remedy is not by prohibition, but by appeal. 
1 Haw. 4. 13. Ayl. Par. 171, 438. 


3. In caſe the principal matter belong to the cognizance Not for trying 


of the ſpiritual court, all matters incidental (tho' other- 
wile of a temporal nature) are alſo cognizable there; and 
no prohibition will lie, provided they proceed in the trial 
of ſuch temporal incident, 'according to the rules of the 
temporal law. 

Thus in the caſe of Shorter and Friend, H. 1 V. An 
executor being ſued for a legacy in the ſpiritual court, 
pleaded payment, and offered to prove it by one witneſs ; 
which the judge refuſed, and gave ſentence againſt him. 
Upon this matter ſuggeſted, a prohibition was moved for. 
And by the court; 1. Where the eccleſiaſtical court pro- 
ceedeth in a matter merely ſpiritual, if they proceed in 
their own manner, tho' it is different from the common 
law, no prohibition lieth ; as in probate of wills, there 
if they refuſe one witneſs, no prohibition lieth. 2. Where 
they have cognizance of the original matter, and an inci- 
dent happens which is of temporal cognizance, or triable 
by the common law; they ſhall try the incident, but muſt 
try it as the common law would : thus in a ſuit for tithes, 
or for a legacy, if the defendant pleads a releaſe or pay- 
ment; or in a ſuit to prove a will, if the defendant plead 
a revocation, So in the caſe at bar ; they ſhall try the 
matter of payment or no payment, but then they muſt 
admit ſuch proof as the common law would, or otherwiſe 
they reject the cauſe themſelves, and ought to be PE 
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Not for a tem- 
conſe- 


guential lols, 


For temporal 
matters mixt 


with ſpiritual. 


ted. 3. A bare ſuggeſtion, that the defendant. hath but 


one witneſs, and that they take exception to his credit and 
reputation, is no cauſe of prohibition ; for if they admit 
the proof of one witneſs, whether he be a credible witneſs 
or not they ſhall judge, and the party hath no remedy but 
by appeal. 2 Salk. 547. L. Raym. 220. 

4. A temporal loſs, enſuing upon a ſpiritual ſentence, 
is not of it ſelf cauſe of prohibition. So it was adjudyed 
in the 42 & 43 Eliz. in the caſe of Baker and Rogers (Cro, 
Eliz. 789), where the deprivation was for ſimony; on 
which occaſion the reaſoning of the court was thus: Altho 


it was faid, that in the ſpiritual court they ought not to 


have intermeddled to diveſt the freehold, which is in the 
incumbent after induction ; true it is, they ſhould not 
meddle to alter the freehold, but they meddled only with 
the manner of obtaining his preſentment, which by con- 
ſequence diveſted the freehold from him, by the diffolu- 
tion of his eſtate, when his admiſſion and inſtitution is 


avoided. In like manner, where an incumbent (3 A 


67.) was libelled againſt in the arches, for not being 
twenty-three years of age when made deacon, nor twenty- 
four when made prieſt, and prayed a prohibition, be- 
cauſe a temporal loſs (namely, deprivation) might follow; 


the court denied the prohibition, and compared this caſe 


to that of a drunkard, or ill liver, who are uſually puniſh- 
ed in the eccleſiaſtical courts, tho* a temporal loſs may 
enſue ; and if prohibitions ſhould be granted in all caſes 
where a temporal loſs might enſue, thoſe courts would 
have little or nothing to do. Gibſ. 1028. 

5. M. 1 Ann. Galizardand Rigault. There was an indict- 
ment for aſſaulting, beating, wounding, and endeavour- 
ing to raviſh the wife of B. upon which the party was 
convicted: and afterwards the huſband brought an action 
of treſpaſs, for the ſame cauſe : and now the party being 
alſo libelled againſt in the ſpiritual court for the ſame fact, 
namely, for ſolliciting her chaſtity, moved for a prohibi- 
tion to the proceedings in the ſpiritual court. And it was 
urged for the juriſdiction of the ſpiritual court, that they 
may puniſh for the ſollicitation and incontinence, and that 
this ſuit was for the health of the ſoul, the others for fine 


and damages. But by the court a prohibition was gran- 


ted; for it being an attempt and ſollicitation to inconti- 
nence, coupled with force and violence, it doth by reaſon 
of the force, which is temporal, become a temporal crime 
in toto; as if one ſay, thou art a whore and a thief, or 


thou keepeſt a bawdy houſe, which are temporal matters, 


2 the 
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the party ſhall not proceed in the ſpiritual court ; fo if it 
he ſaid of a woman that ſhe is a bawd only, and not that 
ſhe keeps a bawdy houſe : but, Holt chief juſtice ſaid, if 
one commit adultery, and the huſband bring aſſault and 
battery, this ſhall not hinder the ſpiritual court, for it is 
a criminal proceeding there, and no indictment lies at the 
common law for adultery. 2 Salk. 552. 
But if a man libel for two difſtin& things, the one of 
which is of eccleſiaſtical cognizance, and the other not; 
a prohibition ſhall be granted as to that which is of tem- 
poral cognizance, and they of the court chriſtian ſhall 
proceed for the other. L. Raym. 59. 
6. H. 10 V. The churchwardens againſt the rector On trial of cub- 
of Market Boſworth. The churchwardens libel againſt . 
the rector, that there hath been time out of mind, and is, 
a chapel of eaſe within the ſame pariſh'; and that the 
rector of the ſaid pariſh for time out of mind hath repaired 
and ought to repair the chancel of the ſaid chapel ; and 
that the chancel being out of repair, the defendant being 
rector hath not repaired it. The rector in the ſaid court 
denied the cuſtom. And a decree was made for the rector, 
that there was no ſuch cuſtom, and coſts were taxed there 
for the ſaid rector. The churchwardens moved for a 
prohibition ; and it was argued for the prohibition, that 
it ought to be granted, becauſe it appears that the libel is 
upon a cuſtom, which the defendant hath denied ; and it 
may be the queſtion was in the ſpiritual court, cuſtom or 
not, which is not triable there, but at the common law; 
and then this appearing upon the libel, that the court 
hath not juriſdiction, a prohibition may be granted after 
ſentence, But all the court held the contrary. For by 
Holt chief juſtice ; The reafon for which the ſpiritual 
court ought not to try cuſtoms is, becauſe they have dif- 
ferent notions of bare as to the time which creates | 
them, from thoſe that the common law hath : For in ſome . A | 
caſes the uſage of ten years, in ſome twenty, in ſome | 9 
thirty years, make a cuſtom in the ſpiritual court; where- 
as by the common law it muſt be for time immemorial. 
And therefore fince there is ſo much difference between 
the laws, the common law will not permit that court to 


1 adjudge upon cuſtoms, by which in many caſes the inhe- 

3 titances of perſons may be bound. But in this caſe, that 

n reaſon fails: for the ſpiritual court is ſo far from adjudging b 
0 that there is any ſuch cuſtom which the common law ll: 
r allows, that they have adjudged that there hath not been il 
85 any cuſtom allowed by their law, which allows a leſs time 
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than the common law to make a cuſtom. And the plain. 
tiffs having grounded their libel upon a cuſtom, which 
was well grounded if the cuſtom had not been denied (for 
libels there may be upon cuſtoms), but the cuſtom beine 
denied and found no cuſtom, it is not reaſon to prohibit 
; the court in executing their ſentence againſt the plaintif, 
For the deſign of a motion for a prohibition, is only to 
excuſe the plaintiffs from coſts. And there is no reaſon 
but that they ought to pay them; ſince it appears, that 
they have vexed the defendant without cauſe, And there. 
fore a prohibition was denied, L. Raym. 435. 
T. 12 W. Jones and Stone. David Jones the vicar of 
N. was libelled againſt in the ſpiritual court, for that þ 
cuſtom time out of mind, the vicars of N. had by them- 
ſelves or others, ſaid and performed divine ſervice in the 
chapel of Chawbury, for which there was ſuch a recom- 
pence, and that he neglected. The defendant came for a 
prohibition, and without traverſing this cuſtom, ſuggeſted 
that all cuſtoms were triable at common law. Andit was 
urged, that it was enough for a prohibition, that a cuſtom 
appeared to charge the vicar with a dutv, for which he 
was not liable of common right. But by Holt chief juſ- 
tice; A parſon may be bound to an eccleſiaſtical duty by 
cuſtom, and when he is bound by cuſtom, the ſpiritual 
court may puniſh him if he neglects that duty; the cuſtom 
might have a reaſonable commencement by compoſition 
in the ſpiritual court, and begin by an eccleſiaſtical act; 
and a bare preſcription only is not a ſufficient ground for a 
prohibition, unleſs it concerns a layman ; whereas here 
it is an eccleſiaſtical right, an eccleſiaſtical perſon, and 
an eccleſiaſtical duty, and the preſcription not denied. 
2 Salk. 550. p 
On the conſtruc- 7+ When the iſſue of a matter depending in the ſpiri- 
Son of ads of tual court, is determined or influenced by any ſtatute, 2 
prohibition lieth, The reaſon is, becauſe the temporal 
judges have the interpretation of all ſtatutes or acts of 
parliament, whether they concern temporal matters 0! 
ſpiritual. | 
In ſome of the books there is an intimation, that not 
only all ſtatutes whatever are to be interpreted by the tem- 
. poral courts ; but alſo that when a ſtatute is made, giving 
remedy in a matter of eccleſiaſtical cognizance, the very 
making of ſuch ſtatute doth ipſo facto take the right of 
Juriſdiction from the ſpiritual court, and transfer it to the 
temporal; if there is not a ſpecial ſaving in the act, to 
preſerve the ſpiritual juriſdiction. But to this the * 
1 al 
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Jaid down by lord Coke, (which is alſo generally followed 
by the books) is'a full anſwer : An act of parliament 
being in the affirmative doth not abrogate or take away 
the juriſdiction eccleſiaſtical, unleſs words in the negative 
he added, as and not otherwiſe, or in no other manner or 
fom, or to the like effect. Gibhſ. 1028. 


8. T. 2 An. By Holt chief juſtice: It was formerly on refuſil of a 

\ held by all the judges of England, that when there was a copy of the libel, 

t proceeding ex officio in the eccleſiaſtical court, they were 

1 not bound to give the party a copy of the articles; but the 

law is otherwiſe, for in ſuch caſes, if they refuſe to give 

f a copy of the articles, a prohibition ſhall go unti! they 

y deliver it; and accordingly, upon motion, a prohibition 

h was granted in the like cafe by Holt chief juſtice and the 

e court. L. Raym. 991. 

hs 9. Prohibition may be granted upon a collateral ſur- On a collateral 
4 nile; that is, upon a ſurmiſe of ſome fact or matter not ſurmiſe. 1 
d appearing in the libel, It was heretofore a petition of the 1 
28 clergy to the king in parliament, that no prohibition might i 
"1 be granted, without firſt ſhewing the libel; and it was a 1 
12 complaint of archbiſhop Bancroft in the time of king | 
. James the firſt, that prohibitions were granted without 

Wy light of the libel, which (as it was there ſaid) is the 

al only rule and direction for the due granting of a prohibi- 

m tion, becauſe upon diligent conſideration thereof it will 

on ally appear, whether the cauſe belong to the temporal or 

t; eccleſiaſtical cognizance ; as, on the other ſide, without | 
2 light of the libel, the prohibition muſt needs range and | 
re rye with ſtrange and foreign ſuggeſtions, at the will and 

nd pleaſure of the deviſer, nothing pertinent to the matter in 

d. WE «and. To this charge of granting prohibitions with- 

out tight of the libel, the judges in their anſwer {ay no- 

ri- ting; but as to granting them upon ſuggeſtion of mat- 

2 ters not contained in the libel, their words are theſe; 

ral Tho' in the libel there appear no matter to grant a prohi- 

of dition, yet upon a collateral ſurmiſe the prohibition is to 

or de granted; as, where one is ſued in the ſpiritual court 

| for tithes of ſylva cædua, the party may ſuggeſt, that they 

not were groſs or great trees, and have a prohibition, yet no 
m- luch matter appeareth in the libel; ſo if one be ſued there 

ing fr violent hands laid on a miniſter by an officer, as a con- 
ery lable, he may ſuggeſt, that the plaintiff made an affray 
t of Won another, and hie to preſcrye the peace laid hands on 

the in, and ſo have a prohibition ; and ſo in very many 

' cr like cafes 3 and yet upon the libel no matter appear- 

ule 


ft, why a prohibition ſhould be granted, Gi. 1027. 
aid Vor. III. P 2 
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On the huſband's 
ſuing on the 
wife's cauſe of 
action. 


Suggeſtion to be 
firſt moved in 


the ſpiritual 


court. 


Affidavit to be 
made of the ſug- 


geſtion. 


Prohibition. 


10. H. 13 V. Libel in the ſpiritual court by the huf. 
band and wife, for calling the huſband cuckold : Ruled 
by Holt chief juſtice, that a prohibition ſhall go, becauſe | 
they cannot both ſue in that court for that word, but the | 
wife only, the imputation being upon her; and the huf. | 
band and wife by the law ſpiritual may not join in ſuit in f 
the eccleſiaſtical court as they muſt do in the temporal, c 
but each ſhall ſue ſeparately upon their own cauſe of ac. 
tion. 3 Salk. 288. b 


I. The ſuggeſtion muſt have been moved, and rejet- ſ 


ted in the ſpiritual court, before it can be admitted in the P 
temporal court.—In the biſhop of Minchſter's caſe (2 C. t 


45.) it was held, that in a ſuit for tithes in the ſpititul te 
court, a man may have a prohibition, ſuggeſting a pre- i 
ſcription or modus, before or without pleading. But bl 


this ſeems not to be law. For in the 12 . a prohibition he 
was moved for, ſuggeſting a cuſtom : But it was denied 

by Holt chief juſtice and the court, unlefs they pleaded it bu 
below, becauſe perhaps they might admit the plea, Al ch 
in the To . it was ſaid by Holt chief juſtice, that if: fu 
modus be pleaded in the ſpiritual court, and admitted, 10 56 


prohibition ſhall go; but if the queſtion be, whether 2 


modus or no modus, a prohibition ſhall go; and ſo is the ma 
law, viz. wherever the matter which you ſuggeſt for a 4 
prohibition is foreign to the libel, you muſt plead it be 


low, before you can have a prohibition ; otherwiſe where ug 
the cauſe of prohibition appears on the face of the libe fu 
2 Salk. 551. | f ple: 
12. M. 4 An. Burdett and Newell. A rule was mad «fu 
to ſhew cauſe, why a prohibition ſhould not be granted deci 
to ſtay a ſuit againſt the plaintiff, in the court of tha i 
archdeacon of Litchfield, for not going to his partill deci 
church nor = other church on ſundays or holidays, n0 ſuch 
receiving the ſacrament thrice a year; upon ſuggeſtion ol *thc 
the ſtatute of Fliz. and the toleration act, and then quai © t! 
fying himfelf within that act; and alledging that he plea Prob 
ed it below, and that they refuſed to receive his plea. the x 
was ſhewed for cauſe, that this fact was falſe, and th there 
plaintiff was not a diſſenter, nor had qualified himſelf 15 
above; and therefore it was moved, that the court woul the te 
not allow the rule to ſtand, unleſs they had an affidavit Rolle 
the fact z for by that means any perſon might come ab of bo 
ſuggeſt a falſe fact, and ouſt the ſpiritual court of the given 
Jurifdiction. Which was agreed to by the court, 4 ar 
ule 


therefore the rule was diſcharged, L. Raym. 1211. 
And 
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And, by Holt chief juſtice, the diſtinction is this: 

Where the matter ſuggeſted appears upon the face of the 

libel, we never inſiſt upon an affidavit z but unleſs it ap- 

upon the face of the libel, or if you move for a pro- 

hibition as to more than appears on the face of the libel 

to be out of their juriſdiction, you ought to have affidavit 

of the truth of the ſuggeſtion, 2 Salk. 549. 

13. It is ſaid, the ſuggeſtion need not be preciſely mn — of 
proved, in order to obtain a prohibition. For where the at nesgitay. 
ſuggeſtion was for a modus for lamb and wool; tho? the 
proof failed as to the woo], and it was urged that therefore 
they had failed in the whole; yet a prohibition was gran- 
ted, And in the cafe of Auſten and Pigot, it was ſaid, 
that the proof in a prohibition need not to be ſo preciſe, 
but if it appears, that the court chriſtian ought not to 
hold plea thereof, it ſufficeth. Gb. 1029. | 
But if the ſuggeſtion appears to the court to be notori- 
ouſly falſe, they will not grant a prohibition ; for by Holt 
chief juſtice, they ought to examine into the truth of the 
ſuggeſtion, and fee what foundation it hath. L. Raym. 
$7, | 
= Lord Coke ſays, the ſuggeſtion for a prohibition Oy * 
may be traverſed in the temporal court. 2 Ini. 6111. 

And Dr Watſon ſays, if the ſuggeſtion for a prohibi- 

ton contlins no other matter upon which a prohibition 

ought to be granted to the ſpiritual court, beſides the re- 

fufal of a plea there, which by the common law is a good 

plea, and ought to have been allowed, in ſuch caſe the 

refuſal is traverſable. Therefore ſuppoſing that a modus 

decimandi, or a preſcription of a manner of tithing, is 

trable in the ſpiritual court; if in a ſuit there for a modus 

decimandi another modus be pleaded, or that there is no 

ſuch modus, and that plea is refuſed ; or if in a ſuit for 

tithes of lands not tithe-free, a preſcription is pleaded as 

bo the manner of tithing, and that plea is refuſed ; and a 

prohibition is moved for, upon ſuggeſtion of ſuch refuſal ; 

the refuſal being the principal matter of the ſuggeſtion, is 

therefore traverſable. Watſ. c. 58. 

15. Prohibitions are not to be granted on the laſt day of Not on the laſt 
the term. So is the rule ſet down in the books; to which day of the term. 
Rolle adds, nor on the laſt day fave one: and the reafon 

of both is, that there would not be time for notice to be 

gen to the other ſide. But it is added in Latch, that 

on motion, on the laſt day of the term, there may be 

rule to ſtay proceedings till the next term. Gilſ. 1029. 
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16. 7. 10 V. Gardner and Booth, Where it doth ap- 
pear in the libel, or by the proceedings in the cauſe, that 
the cognizance of the cauſe doth not belong to the ſpiti- 
tual court; a prohibition may be moved for and granted 
after ſentence: and this holds in all caſes but where one 
is ſued out of his dioceſe; for there, if he doth not take 
advantage of it before ſentence, he ſhall not have a prohi- 
bition after ſentence; and the reaſon is, for that the cauſe 
doth belong to the ſpiritual court; and tho” it doth not 
belong to that ſpiritual court, it belongs to ſome other, 
and not to the king's temporal court. 2 Salk. 548. 

So in the caſe of Parker and Clarke, M. 3 An. The 
clerk of a pariſh libelled againſt the churchwardens, for 
ſo much money due to him by cuſtom every year, and ty 
be levied by them on the reſpective inhabitants in the ſaid 

pariſh ; and after ſentence in the ſpiritual court, the de- 
fendants ſuggeſted for a prohibition, that there was no 
ſuch cuſtom as the plaintiff had ſet forth in his libel, It 
was objected againſt granting the prohibition, that it was 
now too late, becauſe it was after ſentence, . eſpecially 
ſince the cuſtom was not denied; for if it had, and that 
court had proceeded, then and not before it had been pro- 
per to move for a prohibition. .. But by Holt chief juſtice; 
It is never too late to move the king's bench for a prohi- 
bition, where the ſpiritual | court hath no original juril- 
diction, as they had not in this caſe, becauſe the clerk ct 
a- pariſh is neither a ſpiritual perſon, nor is this duty in 
demand ſpiritual, for it is founded on a cuſtom, and by 
conſequence triable at law; and therefore the clerk may 
have an action on the caſe againſt the churchwardens, for 
neglecting to make a rate, and to levy it, or if it had been 
- levied, and not paid by them to the plaintiff, 6 A 
252. 3 Salk. 87. | 

17. The plaintiff, as well as defendant, in the (piti- 
tual court, may have a prohibition to ſtay his own ſult, 
To this purpoſe when archbiſhop Bancroft alledged that 
the plaintiff's having made choice thereof, and brought 
his adverſary there into trial, ſhould by all intendment of 
law and reaſon and by the uſage of all other judicial places 
thereby conclude himſelf in that behalf, yet the anſwer 
of the judges was, that none may purſue in the eccleſialti- 
cal court, for that which the king's court ought to hol 
plea of; but upon information thereof given to the kings 
courts, either by the plaintiff or by any mere ſtranger, the) 
are to be prohibited, becauſe they deal in that which app 


taineth not to their own juriſdiction. And in the ＋ 05 
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IWorts and Cly/ton, M. 12 Ja. the ſame thing was declared 
and adjudged in the court of king's bench. Gb/. 1027. 
Cro. Ja. 350. | 

E. 30 G. 2. Paxton and Knight, This was a queſtion 
whether a prohibition ſhould be granted, to ſtay proceed- 
ings in an eccleſiaſtical court, in a ſuit by a quaker, for 
a ſeat in a church; founding his title upon a preſcriptive 
right, In which ſuit the eccleſiaſtical court had deter- 
mined againſt him. And now he came, after ſentence 
below, for a prohibition. (Note, an immemorial pre- 
ſcription was alledged on both fides.) On ſhewing cauſe 
acainſt the prohibition, it was urged, that the court will 
not, after ſentence, grant a prohibition, unleſs the defect 
of juriſdiction appears upon the face of the libel, And 
the aforeſaid ca + of Market Boſworth was inſiſted on, 
where the ſpiritual court had adjudged againſt the cuſtom 
ſt up; tho” their law allows a leſs time, than the common 
law, to make a cuſtom : but the prohibition was denied. 
do here, if the ſpiritual court will admit Jeſs evidence of 
a preſcription than the temporal courts will, and the pre- 
ſcription is nevertheleſs found to be groundleſs ; it is cer- 
tain that the party who ſets it up can have no reaſon to 
come for a prohibition after ſentence : and his only reaſon 
{or it can be (as the court obſerved in the aforeſaid caſe) 
to get clear of thoſe coſts, which he hath by his own vex- 
atious ſuit rendred himſelf liable to, and which (as was 
there adjudged) he ought to pay.—But the court ſeemed 
to think, that if the ſentence of the eccleſiaſtical court was 
a nullity, their award of coſts muſt be ſo too. And here 
are reciprocal preſcriptions alledged. And the prefcrip- 
tive right of the one is determined for, tho' that of the 
other is determined againſt. They have adjudged the ad- 
verſe preſcription to be a good one, which they could not 


try, and which they will eſtabliſh upon leſs evidence than 


the common law requires. And lord Mansfield ſaid, that 
tho' he was very ſorry that the court were obliged to grant 
the prohibition (becauſe the party applied for it only to 
get rid of paying the coſts occaſioned by his own vexa- 
tious ſuit), yet he thought they could not avoid doing it. 


And the rule for a prohibition was made abſolute. Bur- 
vw. 314. 


21 


UI 


18. If the defendant in a prohibition die; his executors party dying. 


may proceed in the ſpiritual court, and the judges of that 
court out of which the prohibition was granted, will alſo 
in ſuch caſe make a rule to the ſpiritual court to proceed : 
but the plaintiff may, if he pleaſeth, have a new prohibi- 
uon againſt the executors. IYatf. c. 55. 
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19. A prohibition takes off the coſts aſſeſſed upon an 
appeal, where the cauſe is returned to the inferior court. 
This was adjudged, E. 7 Cha. in the caſe of Crompton and 
Waterford ;, where an appeal had been to the delegates, who 
overruled it, and aſſeſſed coſts for the wrong appeal: And 
the court agreed with Richardſon, that becauſe a prohi- 
bition ſtays all proceedings, the coſts were taken away; 
and added, that if the party was excommunicate, he 


mould be abſolved. Hetl. 167. Litt. 365. Gihſ. 1029. 


hibittons, the plaintiff obtaining judgment or any award of ex- 
ecution, after plea pleaded, or demurrer joined therein, ſhall 
recover his cofts of ſuit ; and if the plaintiff ſhall become non- 
ſuit, or ſuffer a diſcontinuance, or a verdich ſhall paſs again 
him, the defendant ſhall recover his coſts, and have execution 
fer. the ſame. 1. 3. | 

H. 4 C. Sir Henry Houghton and Starkey. After judg- 

ment for the plaintiff' in prohibition, the queſtion was, 
what coſts ought to be allowed ; and whether they ſhould 
be computed from the firſt motion, or only from the de- 
claration, was the doubt. Upon ſearch, it was found to 
be the courſe of all the courts, to tax only from the time 
of declaring, except in two inſtances; the one in the caſe 
of Eads and Jackſon in the 2 Geo. and the other in the 
caſe of Brown and Turner where they were allowed from 
the firſt motion. And of this opinion were all the judges. 
And all the officers were directed for the future to allow 
the coſts of the firſt motion. And afterwards, H. 12 6. 
between Swetnam and Archer, it was ſtated in the ſame 
manner, and agreed to be the uniform practice ever ſince, 
And, E. 1 Geo. 2. between Sir Thomas Bury and Croſs, 
the ſame doubt was raifed by a new maſter ; and the 
court ordered coſts from the firſt motion. Str. 82. 

V. 10 G. 2. Middleton and Croft. The plaintiff in 
prohibition, having prevailed in one point, altho' ho fail- 
ed in ail the reſt, moved for coſts; and it was moved that 
they might be taxed from the time of the firſt motion, ac- 
cording to ſeveral: determinations. And this laſt was ac- 
quieſced in, if the court ſhould be of opinion for coſts. 
As to which, it was objected, that the point in which the 
plaintiff prevailed was not the git of the proceedings, but 
only a circumſtance; and that it would he very hard, 
that they who had prevailed upon the merits, ſhould pay 
coſts, But by the court, The words of the act are not 
to be got over, which give coſts to the plaintiff if he - 

tal 


By the ſtatute of the 8 & g IF. c. 11. In ſuits upon 12 


Pꝛohibition. 


tains any judgment: and this matter was under conſider- 
ation in the houſe of lords in Dr Bentley's caſe, where 
the prohibition ſtood as to ſome articles, and there was a 
conſultation for the reſt : to be ſure it will be conſidered 
in the quantum, but we cannot deny coſts. Str. 1062. 
H. 14 GC. 2. Gegge and Jones. Upon ſhewing cauſe 
zoainſt a prohibition, the court made the rule abſolute, 
with a direction that the plaintiff ſhould declare in prohi- 
dition. He tendred a declaration, but the defendant re- 
fuſed it, and applied to ſtay proceedings, as being willing 
to ſubmit. The other inſiſted he had a right to go on, 
and ſo get the coſts of the motion, which he could-not 
otherwiſe have. But the court ſtayed the proceedings 
without coſts; ſaying, the direction to declare was in 
favour of the defendant, who might waive it. Sfr. 1114. 


215. 


20. To conclude; Sir Simon Degge obſerveth, that Concluſion, 


prohibitions of themſelves are excellent things, where 
they are uſed upon juſt, legal, and true grounds; and 
have often avoided the uſurpations of the popes and ſpiri- 
tual courts. But by the corruption of theſe later times, 
they are grown very grievous to the clergy (in the reco- 
vering of their tithes and other rights), being too often 
granted upon feigned and untrue ſuggeſtions, which it is 
impoſſible the judges ſhould foreſee without the ſpirit of 
prophecy. And (he adds) I think I may preſume to ſay, 
that where one was granted before queen Elizabeth's time, 
there have been a hundred granted in this laſt age. And 
they are a very great delay and charge to the clergy; and 
it were well (ſays he) in my poor judgment, if the reve- 
rend judges would think of ſome way to reſtrain them, or 
to make them pay well for their delay, by making the 
plaintiff enter into recognizance to pay ſuch coſts as the 
court out of which they iſſue ſhould award, in cafe they 
ſhould not prove their ſuggeſtion in convenient time; or 


+ ſome ſuch other courſe as they in their great wiſdom ſhall 


think juſt and meet. Deg. p. 2. c. 26. 


Note, Conſultation is treated of under the title 
of that name. 


Proviſors. See Courts. 
Pſalmody. See Publick worſhip. 
Publick Notary. See Notary Publick. 
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All perſons ſhall 
reſort to church. 


On pin of pu- 
ni'hment by the 
cenfures of the 
church. 


On nrainof 12 d 


a ſunday, 


Publick wozſhip. 


I. Due attendance on the publick worſhip. 

II. Eftabliſhment of the book of common prayer. 
III. Orderly behaviour during the divine ſervice. 

IV. Performance of the divine ſervice, in the ſeveral 
| parts thereof. 


J. Due attendænce on the publick worſhip. 


1. Can. go. HE churchwardens or queſtmen of 
| every pariſh, and two or three more 
diſcreet perſons to be choſen for ſidemen or aſſiſtants, ſhall 
diligently fee that all the pariſhioners duly reſort to their 
church upon all ſundays and holidays, and there continue 
the whole time of divine ſervice: and all ſuch as ſhall 
be found ſlack or negligent in reſorting to the church 
(having no great or urgent cauſe of abſence) they ſhall 
earneſtly call upon them; and after due monition (if they 
amend not) they ſhall preſent them to the ordinary of the 
place. | 
2. By the 5 & 6 Ed. 6. c. 1. All perſons ſhall diligent 
and faithfully (having no lawſul or reaſonable excuſe to be 
abſent ) endeavour themſelves to reſort to their pariſh church or 
chapel accuſtomed, or upon reaſonable let thereof, to ſome uſual 
place where common prayer and ſuch ſervice of god ſhall be uſed 
in ſuch time of let, upon every ſunday and other days ordained 
and uſed tn be kept as holidays; and then and there to abide 
orderly and ſoberly during the time of the common prayer, 
preaching, or other ſervice god e on pain of puniſhment by 
the cenſures of the church. 1. 2. 
And for the due execution beresf ; the king's moſt excellent 
maje/?y, the I;rds temporal, and all the commons in this fre- 


ſent parliament aſſe mbled, do in god's name require and charge 


all the archbiſhops, biſhops, and other ordinaries, that they ſpail 
endeavour themſelves to the uimaſt of their knowledges, that the 
due and true execution thereof may be had throughout their ait- 
ceſes and charges, as they will anſtver beſore god for ſuch evils 
and plagues wherewith almighty god may juſtly puniſh his people, 


for neglecting this grod and wholeſome law. ſ. 3. 


3. By the 1 El. c. 2. All perſons ſhall diligently and 


faithfully, having no latoſul or reaſonable excuſe to be alſem, 


endeauour 


Publick wozſhip, 


ewdeauour themſelves to reſort to their pariſh church or chapel 
gcuſtomed, or upon reaſonable let thereof, to ſome uſual place 
where common prayer and ſuch ſervice of god ſhall be uſed, in 
uch time of let, upon every ſunday, and other days ordained 
and uſed to be kept as helidays, and then and there to abide or- 
derly and ſoberly, during the time of the common prayer, preach- 
ing, or other ſervice of god there to be uſed and miniſtred ; on 
pain of puniſhment by the cenſures of the church, and alſo upon 
pain that every perſon ſo offending ſhall forfeit for every ſuch 
fence 12 d, to be levied by the churchwardens of the pariſh 
where ſuch offence ſhall be done, lo the uſe of the poor of the 
ſame pariſh, of the goods and lands of ſuch offender, by way of 
diltrefs. ENS 

Ail perſons] Femes covert as well as others. Gihſ. 291. 

Except diſſenters qualified by the act of toleration, who 
reſort to ſome congregation of religious worſhip allowed 
by that at. 1 V. c. 18. / 2, 16. 

But they who repair to no place of publick worſhip, 
are ſtill puniſhable as before that act. And if the church- 
wardens ſhall happen to preſent a perſon, who poflibly 
may go to ſome other place; the proof thereof reſts upon 
the perſon preſented, and the abſence from church juſtifies 
the preſentment, Grb/. 964. 


Having no lawful or reaſmable excuſe] In the caſe of Eli- 
zaheth Dormi-r, an exception was taken to the indictment, 
becauſe theſe words were omitted, not having any lawful or 
reafonable excuſe ; but it was agreed by all, that theſe words 
ate to come in on the other ſide, and need not be put into 


the indictment. Gi. 291. 


Ti their pariſh church] If one goes to a cuſtomary chapel 
within the pariſh, it is a good excuſe z but this muſt be 
pleaded, Grb/. 292. 


If the plea in the ſpiritual court be, that this is not - 


his pariſh church, and they refuſe the plea, a prohibition 
will be granted; becauſe that court cannot intermeddle 
with the precincts of pariſhes. Gibhſ. 292. 


Or upon reaſonable let thercef, to ſome uſual place where 
common prayer and ſuch ſervice of god ſhall be uſed in fuch time 
if it] By the common law or practice of the church of 
England, no perſon can be duly diſcharged from attending 
his own pariſh church, or warranted in reſorting to ano- 
ther, unleſs he be firſt duly licenſed by his ordinary, who 
the proper judge of the reaſonableneſs of his-requeſt, and 
grants him letters of licence under ſeal, to be exhibited 

(as 
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(as there ſhall be occaſion) in proof of his diſcharge, 


Which licences are very common in our eccleſiaſtical re. 


cords, Gib/. 291. 
Aud there to abide orderly and foberly] It is not enough 


to come, unleſs he alſo abide; nor enough to abide when 
he is come, unleſs he come fo as to be preſent at the ſe- 
veral parts of divine ſervice, and alſo remain there through- 
out orderly and ſoberly; the clauſe being penned con- 
junctively, and ſo the guilt and forfeiture incurred by the 
violation of any one branch. Gf. 292. | 
Among the conſtitutions of Egbert, archbiſhop of York, 
one is, that whilſt the miniſter is officiating, if any per- 


ſon ſhall go out of the church, he ſhall be excommunica- 


ted; and this is taken from a canon of the fourth council 
of Carthage. Giub/. 964. 

And all archbiſhops and biſhops, and every of their chanc!- 
lors, commiſſaries, archdeacons, aud other ordinaries having any 
peculiar eccleſiaſtical juriſdiftion, ſhall have power to inquire 
hereof in their viſitation, ſynods, and elſewhere within their 
guriſdiftion at any other time and place, and to take accuſatioms 
and informations of all and every the things ahovementioned, 
done committed or perpetrated within the limits of their juriſ 
dictions; and to puniſb the ſame by admonition, excommunica- 
tion, ſequeſtration, or deprivation, and other cenſures and pri- 
fs in like form as heretofore hath been uſed in like caſes by 
the queen's eccleſiaſtical laws, ſ. 23. 

And the juftices of afſize ſhall have poter ta inquire of, bear 
and determine the ſame, at the next aſſixes; and to make pri- 
ceſs for execution, as they may do againſt any perſon being in- 
dicted before them of treſpaſs, or lawfully convicted theref. 
And every archbifhop and biſhop may at his liberty and pleaſure, 
Join and afſeciate himfelf to the juſtices of aſſixe, for the imqu- 
ring of, hearing and determining the ſame. ſ. 17, 18, 19. 

And all mayors bailiffs and other bead officers, of cities bu. 
roughs and tewns corporate to which juſtices of aſfrze dis nit 
commonly repair, ſpall have power to inquire of hear and db. 
termine the ſame yearly within fifteen days e the feof 
of Eafter and St Michael the archangel ; in like manner and 
form as the juſtices of aſſixe may do. ſ. 22. 

Alſo, by the 3 J. c. 4. If any ſubjef of this realm ſoul 
not repair every ſunday to fume church chapel or nſual place 
appointed for common prayer, and there hear divine ſervice, 
according to the ſaid flatute of the 1 El. e. 2. it Hall be lau- 
Jul for one juſtice of the peace, on proof to him made by con- 


effi or oath of witneſs, to call the party before him; and if 
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be ſhall not make a ſufficient excuſe and due proof thereof to the 
ſatisfattion of ſuch juſtice, be ſhall give warrant to the church- 
warden of the pariſh where the party ſhall dwell, to levy 12 4 
for every ſuch default by diſtreſs and ſale; and in default of 
diftreſs, ſhall commit him to priſon till payment be made : which 
fnfatture ſhall be to the uſe of the poor of the pariſh wherg the 
offender ſhall be reſident at the time of the offence committed. 
Provided, that no man be impeached upon this clauſe, except 
ke be called in queſtion for his ſaid default within one month 
unt after the default made: And that no man being puniſhed 
accrrding to this branch, Hall for the ſame offence be puniſhed 
by the forfeiture of 12 d. on the flatute of the firſt of Elizabeth. 
. 27, 28, 29. 

And pak; 8) that whatſcever perſons ſhall for their offen- 
w firſt receive puniſhment of the ordinary, having a teſtimonial 
thereof under the ordinary”s ſeal, ſhall not for the ſame offence 
iftſpons be convicted before the juſtices; and likewiſe receiving 
fir the ſaid offence puniſhment firſt by the juſtices, ſhall not for 
the ſame Woe eftſoons receive puniſhment of the ordinary. 
EEE © 3 3.2 
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4. By the 2 El. c. I. ſ. 5. Every perſon above the age On pain of 261 
if ſixteen years, which ſhall not repair to ſome church chapel or * month. 


uſual place of common prayer, but forbear the ſame contrary to 
the 1 El. c. 2. and be theresf lawfully convicted, fhall for- 
fait to the queen 20 l. a month. | 

And there are many regulations concerning the ſame, 
by that, and by ſeveral ſubſequent ſtatutes ; which being 
chiefly intended againſt popiſh recuſants, are more pro- 
perly treated of under the title Popery. And by the to- 
leration act, the ſame ſhall not extend to qualified pro- 
teſtant diſſenters : but no papiſt, or popiſh recuſant, ſhall 
bave any benefit by the ſaid act of toleration. 

And by the 23 El. c. 1. Every perſon which uſually 
on the ſunday ſhall have in his houſe divine ſervice which 
iseſtabliſhed by the law of this realm, and be thereat him- 
ſelf uſually or moſt commonly preſent, and ſhall not ob- 
ſtinately refuſe to come to church; and ſhall alſo four 
times in the year at leaſt be preſent at the divine ſervice 
in the church of the pariſh where he ſhall be reſident, or 
in ſome other common church or chapel of caſe, ſhall not 


incur the ſaid penalty of 20 1 a month for not cepairing to 
church, ſ. 12. 


5. By the 3 J. c. 5. No recuſant convict ſhall practiſe law On pole oF being 
i phy/ick, nor ſhall le judge or miniſter of any court, or bear gfices, 


em military office by land or ſea; and ſhall forfeit for every 
Hence 1001: and ſhall alſo be diſabled to be executir, admini- 
fratir, or guardian, ſ. 8, 22. 

6. By 


\ 
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Penalty of har- 6. By the 3 J. c. 4. Every perſon who ſhall retain in hi 

+> hg — ſervice, or ſhall relieve, keep, or harbour in his houſe any ſer- 

_ want, ſojourner, or ſtranger, who ſhall not repair to church, 

but ſhall forbear for a month together, not having reaſonable 

excuſe, ſhall forfeit 101 for every month he ſhall continue in his 

heuſe fuch perſon ſo forbearing And the juſtices of the peace 

in their ſſſion may hear and determine the ſame, ſ. 32, 

3, 36. | 

r I 4 by the 1 J. c. 4. A recuſant conforming himſelf 

forming. ſhail be diſcharged of all penalties, which he might atherwiſz 
ſuſtain by reaſen of his recuſancy. ſ. 2. 


Il. Zjflabli/hment of the book of common prayer. 


Power of the 1. Art 20, The church hath power to decree rites or 
church to decree ceremonies, that are not contrary to god's word, 
nies anc Axt. 34. It is not neceſſary that traditions and ceremo- 
nies be in all places one, or utterly like ; for at all times 
they have been divers, and may be changed according to 
the diverſity of countries, times, and and mens manners: 
ſo that nothing be ordained againſt god's word. Whoſo- 
ever thro” his private judgment, willingly and purpoſely, 
doth openiy break the traditions and ceremonies of the 
church, which be not repugnant to the word of god, and 
be ordained and approved by common authority ; ought 
to be rebuked openly (that other may fear to do the like), 
as he that offendeth againſt the common order of the 
church, and hurteth the authority of the magiſtrate, and 
woundeth the conſciences of weak brethren. Every par- 
ticular or national church, hath authority to ordain, 
change, and aboliſh ceremonies or rites of the church, 
ordained only by man's authority; ſo that all things be 
done to edifying. 

Can. b. Whoever ſhall affirm, that the rites and cere- 
monies of the church of England by law eſtabliſhed, are 
wicked, antichriſtian, or ſuperſtitious, or ſuch as, being 
commanded by lawful authority, men who are zealouſly 
and godly affected may not with any good conſcience ap- 
prove them, uſe them, or as occaſion requireth ſubſcribe 
unto them: Jet him be excommunicated ipſo facto, and 
not reſtored until he repent, and publickly revoke ſuch 
his wicked crrors, 

Litorgy before 2. In the more carly ages of the church, every biſhop 
io * ung had a power to form a liturgy for his own dioceſe ; 2nd if 
. he kept to the analogy of faith and doctrine, all 2 

anc 
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ſtances were left to his own diſcretion. Afterwards the 
practice was, for the whole province to follow the ſervice 
of the metropolitan church ; which alſo became the gene- 
ral rule of the church : And this Lindwood acknowledgeth 
to be the common law of the church ; and intimates, that 
the uſe of ſeveral ſervices in the ſame province (as was 
here in England) was not to be warranted but by long 
cuſtom. Gibſ. 259. 

The latin ſervices, as they had been uſed in Engiand 
before, continued in all king Henry the cighth's reign, 
without any alteration; ſave ſome raſures of collects for the 
pope, and of the office of Thomas Becket and of ſome 
other ſaints, whoſe days were by the king's injunctions 
no more to be obſerved ; but thoſe raſures or deletions 
were ſo few, that the old maſs books, breviarics, and 
other rituals, did ſtill ferve without new impreſſions. 
Gibſ. 259. 7 

3. In the ſecond year of king Edward the fixth, a li- 2 
turgy was eſtabliſhed by the ſtatute of the 2 & 3 Ed. 6. 2 Ly. 6. 
c. 1. as followeth : 
here of long time there hath been had in this realm of Eng- 
land and in Wales, divers forms of common prayer, commonly cal- 
kd the ſervice of the church, that is to ſay, the uſe of Sarum, 
of York, of Bangor, and of Lincoln ; and beſides the ſame, now 
of late much more divers and ſundry forms and faſhions have 
been uſed in the cathedral and pariſh churches of England and 
IWales, as well concerning the mattens or morning prayer, and 
the evenſong, as alſo concerning the holy communion commonly cal- 
led the maſs, with divers and ſundry rites and ceremantes con- 
cerning the ſame, and in the adminiſtration of other ſacraments 
of the church; and albeit the king, by the advice of his council, 
bath heretofore divers times aſſayed to ſtay innovations or new 
rites concerning the premiſes, yet the, ſame hath not had ſuch 
good ſucceſs as his highneſs required in that behalf; whereupen 
his highneſs being pleaſed to bear with the frailty and weakneſs 
of his ſubjects in that behalf, of his great clemency hath not only 
been content to abſtain from puniſhment of theſe that have of- 
fended in that behalf, but alſo to the intent a uniform quiet and 
godly order ſhould be had concerning the premiſes, hath appoint- 
ed the archbiſhop of Canterbury and certain other of the moſt 
learned and diſcreet biſhops and other learned men of this realm, 
baving reſpect to the moſt ſincere and pure chriſtian religion 
taught by the ſcritture, as to the uſages in the primitive church, 
to araw and make one convenient and mect order rite and 
faſhion of common and open prayer and adminiſtration of the ſa- 
caments to be had and uſed in his maje/ty's realm of England and 


it 
* 
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in Wales ; the which, by the aid of the holy ghoſt, with ar, 
uniform agreement is of them concluded, ſet forth, and dell. 
vered in a book, intitled, The book of common prayer and 
adminiſtration of the facrament and other rites and cete- 
monies of the church, after the uſe of the church of Ens. 
land: 7/herefore the lords ſpiritual and temporal and the com. 
mons in this preſent parliament aſſembled, conſidering as well 
the moſt godly travel of the king's highneſs herein, as the godly 
prayers orders rites and ceremonies th the ſaid book mentioned, 
and the conſiderations of altering thoſe things whith be altered, 
and retaining thoſe things which be retained in the ſaid but, 
and alſo the honour of god, and great quietheſs which by the grate 
of god ſhall enſue upon the one and uniform rite and order in 
ſuch common prayer and rites and external ceremonies ib be uſed 
throughout England and IWales, do give to his higheſs moſt heur- 
ty and lnwly thanks for the ſame, and humbly pray that it may 
be enacted by his majeſty with the aſſent of the lords and com- 
mons in parliament aſſembled, That all and fmgular miniſter, 
in any cathedral or pariſb church, or other place within this 
realm, ſhall be bounden to ſay and uſe the mattens, evenſong, ce- 
lebration of the lord's ſupper commonly called the maſs, and ad. 
miniſtration of each the ſacraments, and all their common and 
open prayer, in ſuch order and form as is mentioned in the ſame 
book, and none other, or otherwiſe. 

And by the fame act divers regulations were made, to 
eſtabliſh the ſaid book ; which are yet in force, not for 
the eſtabliſhment of that book, but for the eftabliſhment 
of the preſent book of common prayer injoined by the act 
of uniformity of the 13 and 14 C. 2. and which therefore 
remain to be inſerted in their due cotirſe. For, that ! 
may obſerve it once for all ; the regulations made by the 
ſeveral acts of uniformity for the eſtabliſhing of the ſeveral 
reſpective liturgies, are all brought over and inforced by 
the laſt act of uniformity for the eſtabliſhing of the preſent 
book of common prayer, by this clauſe following, viz. 

The ſeveral good laws and flatutes of this realm, which have 
been formerly made, and are now in force, for the uniformity 
F prayer and adminiſtration of the ſacraments, ſhall ſland in 
Full force and firength to all intents and purpoſes whatſoever, 
for the eſtabliſhing and confirming of the ſaid book herein before 
mentioned to be joined and annexed to this ad, and ſpall be 
applied practiſed and put in ure 7 the puniſhing of all offence: 
contrary to the ſaid laws, with relation to the book aforeſaid, 
and no other, 13 & 14 C. 2. c. 4. ſ. 24. 


And 
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And by the 3 & 4 Ed. 6. c. 10. All books called antipho- 
ners, miſſals, grailes, proceſſionals, manuals, legends, pies, 
portuaſſes, primers in latin and engliſh, couchers, journals, 
ardinals, or other books or writings whatſoever heretofore 
uſed for the ſervice of the church, written or printed in 
the engliſh or latin tengue, other than ſuch as ſhall be ſet forth 
by the king's majeſty, ſhall be clearly and utterly aboliſhed, ex- 
tingniſhed and forbidden for ever to be uſed or kept in this realm 
cr elſeruhere in any the king's dominions. ſ. 1. 

And if any perſon or perſons, bodies politick or corporate, 
that ſhall have in his or their cuflody any the books or writings 
of the forts aforeſaid, and do net before the laſt day of Fune 
next enſuing deliver or cauſe to be delivered all and every the 
ame books to the mayor bailiff conſtable ar churchwardens 
the tetun where ſuch books then ſhall be, to be by them delivered 
over openly within three months next following after the ſaid 
delivery, to the archbiſhop biſhop chancellor or commiſſary of the 
ſame diaceſe, ts the intent that they cauſe them immediately after 
eitber to be openly burned, or otherwiſe defaced and deflroyed, 
ſhall for every ſuch book or books willingly retained in his hands 
or cuſtody, and not delivered as aforeſaid after the ſaid laſt 
day of June, and be theresf lawfully conviet, forfeit to the 
ting for the firſt offence 20 fh, and for the ſecond offence 4 1, 
and for the third offence ſhall ſuffer impriſonment at the king's 
will, f. 2. 

Note, the ſenſe of the foregoing paragraph is evident 
enough; but it is a little ungrammatically expreſſed, 

And if any mayors bailiffs conſtables or others, do not within 
three months after receipt of the ſame books, deliver or cauſe 
ts be delivered ſuch books jo by them received, to the archbiſhop 
biſhop chancellor or commiſſaries of their dioceſe ; and if the ſaid 
archbiſhop biſhops chancellor or commiſſaries ds not, within 
firty days after the receipt of ſuch boobs; burn deface and deſtroy, 
or cauſe to be burned defaced or deſtroyed the ſame books, and 
every of them; they and every of them ſo offending ſhall forfeit 
ty the king, being thereof lawfully convift, 401, The one half 
ef all which forfeitures ſhall be to any of the king's ſubjetts 


that will ſue for the ſame in any of the king's courts of record. 
4 


3 | 

And as well juſtices of aſſixe in their circuits, as juſtices of 
the peace within the limits of their commiſſion in the general 
ſeſſions, ſhall have power to inquire of, hear, and determine the 
ſame ; in ſuch form as they may do in other ſuch like caſes. 
f | 


" 

Provided, that any perſon may uſe keep and have any primers 

in the engliſh or latin tougne, ſet forth by king Henry the eighth ; 
3 fo 


* 
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Act of uniformi- 4. Thus ſtood the liturgy until the 5th year of king 
- of the 5 Ed. Edward the ſixth. But becauſe ſome things were contained 
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fo that the ſentences of invocation or prayer to ſaints in the ſan, 
primers be blotted, or clearly put out of the ſame. ſ. 6. 


in that liturgy, which ſhewed a compliance with the y. 
perſtition of thoſe times, and ſome exceptions were taken 
to it by ſome learned men at home, _— Calvin abroad, 
therefore it was reviewed, in which Martin Bucer was 
conſulted, and ſome alterations were made in it, which 
conſiſted in adding the general confeſſion and abſolution; 
and the communion to begin with the ten commandments, 
The ule of oil in confirmation and extreme unction were 
left out, and alſo prayers for ſouls departed, and what ten- 
ded to a belief of Chriſt's real preſence in the euchariſt. 
And this liturgy ſo reformed was eſtabliſhed by the act of 
the 5 Ed. 6. as followeth : Becauſe there hath riſen in 
the uſe and exerciſe of the common ſervice in the church herete- 
fore ſet forth, divers doubts for the faſhion and manner of the 
miniſtration of the ſame, rather by the curioſity of the miniſter 
and miſlaters, than of any other worthy cauſe ; therefore as 
well for the more plain and manifeſt explanation thereof, as far 
the more perfection of the ſaid order of common ſervice, the 
king with the aſſent of the lords and commons in parliament aſ- 
ſembled, hath cauſed the aforeſaid order of common ſervice, in- 
titled, the book of common prayer, to be faithfully and god 
peruſed explained and made fully perfect, and hath annexed and 
Joined it ſo explained and perfected to this flatute : adding alſe, 
a form and manner of making and conſecrating of archbiſpaps 
biſhops priefts and deacons, to be of like force authority and va- 
lue, as the ſame like forcſaid book intitled the back of common 
prayer was before ; and with the ſame clauſes of proviſions and 
exceptions to all intents and purpaſes as by the act of the 2 & 3 
Ed. 6. c. 1. was limited and expreſſed for the uniformity f 
ſervice and adminiſtration of the ſacraments throughout the 
realm, upon ſuch ſeveral pains as in the ſaid act is expreſſed. 
And the ſaid former act to ſtand in full force and firength to 
all intents and conſtructions, and to be applied practiſed ard 
put in ure to and for the eſtabliſhing of the boch of common pray- 
er now explained and hereunto annexed, and alſo the ſaid form 
of making archbiſhops biſhops prieſts and deacons hcreunto annex- 
ed, as it was for the former book. 5 & 6 Ed. b. c. I. ſ. 5 
This liturgy was aboliſhed by queen Mary; who ha- 
ving called in and deſtoyed the aforeſaid rafed books of 
king Henry the eighth, required all pariſhes to furniſh 
themſelves with new complete books, and enaCted that 
the ſervice ſhould ſtand as it was moſt commonly uſed 
I 12 
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in the laſt year of the reign of the ſaid king Henry the 
eighth. Gibſ. 259. Nins > 811170 
And for a month and more after queen Mary's death, 
the ſervice continued as before, nothing being forbidden 
but the elevation ; but on the 27th day of December fol- 
lowing, queen Elizabeth ſet forth a proclamation, to 
charge and command all manner of her ſubjefts, as well 
thoſe that be called to the miniſtry of the church, as all 
others, that they do forbear to preach. or teach, or to give 
audience to any manner of doctrine or preaching, other 
than to the goſpels and epiſtles, commonly called the goſpel 
and epiſtle of the day, and to the ten commandments in 
the vulgar tongue, without expoſition or addition of any 
manner of ſenſe or meaning to be applied or added; or to 
uſe any other manner of publick prayer rite or ceremor 
in in the church, but that which is already uſed, and by 


0- Jay received, or the common litany uſed at this preſent 
he in her majeſty's own chapel, and the Tord's prayer and the 
er creed in engliſh ;, until conſultation may be had by par- 
PF lament, by her majeſty and her three eſtates of this realm, 
for for the better conciliation and accord of ſuch. cauſes, as at 


ran. Gig.. 267, 268. 6 


FO 


this preſent are moved in matters and ceremonies of fre- 


c. 2. in this wiſe : Be it enacted, by the queen's highneſs, 
with the aſſent of the. lords and commons in this preſent parlia- 
ment aſſembled, that all minifters in any cathedral or pariſh 
durch or other place, ſhall be bounden-t9 - ſay and uſe the mat- 
tas, evenſong, celebration of the lord's ſupper, and adminiſtra- 
tm of each of the ſacramehts, and all the commen and open pray- 
e in ſuch order and form as is mentioned in the book authorized 
 parlament in the 5 & 6 Ed. 6. with one alteration or 
Udition of certain tefſons to be uſed qu every ſunday in the year, 
ad the form of the litany altered and corrected, and two ſcu- 
ner only added in the delivery of the ſacrament to the com- 
munteants, and none other or I And there was a 
povio, that ſuch ornaments of the church, and of the mi- 
mhters thereof, ſhall be retained and uſed, as was in this church 
of Evgland by authority of parliament in the fecond gear of the 
ragn of king Edward the ſixth, until :ther order ſhall be taken 
therein by the authority of the queen's majeſty, with the advice 
if ber commiſſioners appointed and authorized under the great 
fu! of England for cauſes eccle/iaſtical, or of the metropolitan 


if this realm. 


Vor. III. 2 0 


5. After which, in the firſt year of the ſame queen, a Act of uniformi- 
liturgy was eſtabliſhed by act of parliament of the 1 El.“ ub 


4 
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O the lords and commons} It was not ſaid lords ſpiritual, 
in this or either of the former acts; becauſe all the biſhop) 
preſent diſſented. Gib. 268. Heats 


The form of the litany altered and correfted) By the omif. 
Hon of the clauſe, from the tyranny of the bijhop of Rome and 
all his deteſiable enarmities ; which had been in the 2d and 
in the 5th ef Ed. 6. Gil}. 268. ce | 
Tuo ſentences only added in the delivery of the -ſacraments] 
Of the two forms now uſed at the delivering of the bread 
and wine, the firſt part of each (to the word life inclu- 
five) was in the book of the ſecond year of king Edward fir 
the ſixth, but not the ſecond part; but in the book of th 
the fifth year, was the ſecond part without the firſt ; and hic 
the alteration made by virtue of this act, was the inſert» WW bil 
ing of both as they now ſtand, Gibſ, 268. 10 


© Order ſhall be taken by authority of the queen's majeſty, with 


the advice of ber commiſſioners] Two years afterwards, by bap 
virtue of this clauſe, the queen iſſued her commiſſion to add 
the archbiſhop and three others to peruſe the order of the - 


leſſons throughout the whole year, and to cauſe ſome new 
calendars to be imprinted 3 which were finiſhed and ſent 

to the ſeveral biſhops to ſee them obſerved in their dioceſes ef 
in the month of February 1560. Gihſ. 268. 

By Can. 36. of the canons in 1603; Ns perſon ſhall be Cha 
received into the miniſtry, nor admitted to any eccleſiaſtical lromg, . 
nor ſuffered to preach, to catechize, or be a lecturer or reader 
of divinity in any place; except he ſhall firſt ſubſcribe (amongſt 
others) to this article following ; That the beok of common wh 
prayer, and of ordering of biſhops prieſts and deacons, * 


containeth in it nothing contrary to the word of god, an 0 
that it may be lawfully uſed, and that he himſelf will uſt up 
the form in the ſaid book preſcribed, in publick prayer an hy 
adminiſtration of the ſacraments, and none other.” * N 
And by Can. 56. of the ſame canons ; Every miniſter * 
Being peſſeſſed of a benefice that hath cure and charge of ſoul * 
alths” he chiefly attend to preaching, and hath a curate uni: . 
bim to execute the other duties which are to be performed ſ C 
him in the church, and likewiſe every other ſlipendiary preach , by 
that readeth any lecture, or catechizeth, or preacheth in ar ay 
church or chapel, ſhall twice at the leaf? every year read hin 9 1 
felf the divine ſervice upon two ſeveral ſundays puublickly and o ( 
the uſual times, beth in the ferencon ard afternoon in the churd "wy J 
which he ſo poſſeſſeth, or where he readeth catecbixeth or pres hy be; 


eth as is aforeſaid, and ſball likewiſe as often in every yea! « 
miniſter the ſacraments of baptifin (if there be any to be wa 
2 


en 
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ized), and of the lord's ſupper, in ſuch manner and form, 
and with the —_—— on of all ſuch rites and ceremonies as are 
greſcribed by the book of common prayer in that behalf : which 
if he do not accordingly perform, then ſhall he that is poſſeſſed of 

i benefice (as before) be ſuſpended ; and he that is but a res- 
her preacher or catechizer, be removed from his place by the 
biſbop of the dioceſe ; until he or they ſhall ſubmit themſelves to 
perform all the ſaid duties, in ſuch manner and ſort as before is 
jreſcribed, | 


cad Mee bo cet 
lu- After the paſſing of theſe canons, king James in the 
ard firſt year of his reign, by virtue of the aforeſaid proviſo in 


the 1 El. c. 2. upon the conference held before the king 
himſelf at Hampton court, gave directions to the arch- 
bihop and other high commiſſioners, to review the com- 
non prayer book; and they did make ſeveral material al - 
tentions and inlargements of it, as in the office of private 
baptiſm, and in ſeveral rubricks and other paſſages, and 
alded five or ſix new prayers and thankſgivings, and all 
he BY hat part of the catechiſm which. contains the doctrine ot 
| the ſacraments. And yet the powers ſpecified in that 
proviſo, ſeem not to extend to the queen's heirs and ſuc- 
ccd ors, but to be only lodged perſonally in the queen; 
jet the book of common prayer ſo altered ſtood in force 
fom the firſt year of king James, to the fourteenth of 
Charles the ſecond, Watſ. c. 31. | 

And it is to be obſerved, that the liturgy of the 13 & 
14 C. 2, is not the ſame with that which the aforeſaid 
canons do refer to; ſo that ſo far forth the ſaid canons as 
to this matter are not now in force, 


wa; never any thing by the wit of man ſo well deviſed, or ſo 
jue eftabliſhed, which in continuance of time hath not been cor- 
ted ; as, among other things, it may plainly appear by the 
ammon prayers in the church, commonly called divine ſervice. 
The fe original and ground whereof, if a man would ſearch 
u by the ancient fathers, he ſhall find that the ſame was not 
maaned but of a good purpoſe, and for a great advancement of 
line. For they ſo ordered the matter, that all the wha 
lle (or the greate part thereof) ſhould bz read over once 
ery gear; intending thereby, that the clergy, and eſpecially 
ſub as were mniſters in the congregation, ſhould by often reads 
ng and meditation in god's word, be ſtirred up to godlineſt 
Bemſelves, and be more able to exhort others by wholeſome doc- 
Q 2 EO tyina, 


b. In the preface to the book of common prayer, con- AR of uniformi- 
cerning the ſervice of the church (which was alſo nearly ty of the 13 * 
the ſame in the 2d and in the 5th of Ed. 6 :)———There C. a. 


— 


5 


. read in the church, might continually profit more und nure in 


' wnder/land and have profit by hearing the ſame; the ſervice in 


"the tauſe that to turn to the book only was fo hard and intricat 


* veadmeſs in this matter, here is drawn out a haltndar far th 
Pur poſe, which is plain and eaſy to be underſtood 3 whererf ( 


that all things ſhall be done in order, without breaking one fit 
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trine, and to confute them that were adverſaries to the truth, 
and further, that the people, by daily hearing of holy ſcripture 


the knowledge of god, and be the more inflamed with the li of 
his true religion. tt DK SET OT 

But theſe many years paſſed, this godly and decent order if 
the ancient fathers hath been fo altered broken and neglected, by 
planting- in uncertain ſtories and legends, with multitude of t. 
ſponds, verſes, vain repetitions, commemorations, and ſynodal;; 
that commonly, when any book of the bible was begun, afin 
three or four chapters were read out, all the reſt were-unread, 
And in this fort the book of Tſaiah was begun in advent, aui 
the baok of Geneſis in ſeptuageſima ; but they were only begin, 
and nevet read through; after like ſort were other books of hu 
ſcripture ufed. And moreover, whereas St Paul would han 
ſuch language ſpoken to the people in the church, as they might 


this church of England theſe many years hath been read in latin 
te the people, which they underſtand" not; ſo that they hav 
heard with their curs only, and their heart ſpirit and mind 
have not been edified thereby. And furthermore, notwithſfand- 
ing that the ancient fathers have divided the pfalms into ſev 
portions, whereof every one was called a nofturh ; nw of lat 
time, à firo of them have been daily ſaid, and the reſ utter 
omitted. Moreover, the number and hardneſs of the rult 
called the pie, and the manifold changings of the ſervice, wis 


a matter, that many times there was more buſineſs to find od 

what ſhould be read, than to reud it when it was found out, 
Theſe inconveniences therefore conſidered, here is ſet fit 

ſuch an vrder, whereby the may be redreſſed. Hud for 


auch. an nay be) the reading of holy ſcripture is ſo ſet fort 


from another.” For this \ cauſe be cut off anibemis, riſponls 
invitatoriet, and fuch like things, as did break" the tontini 
© eourſe of the reading of the ſcripture. 8 

er becauſe there is no remech, but that of neceſſity there m 
be ſome rules; therefore certain rules are here ſet forth : 101 
as" they are few in number, fo they are plain und eaſy to 
untclenlood. So that here you have an order for prayer, a 
for the reading of the holy ſcripcurr, much agreeable t the M 
and. pur poſe of the old fathers, and a great deal "ay +4 p 
and connedious,. than that which of late was uſed. 1s M9 
profitable, becanſe here are left out many things, wheredf j 
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ge untrue, ſome uncertain, ſome vain and ſuperſtitious, and 
ling is ordained to be read but the very pure word" of god, 
e bah ſeriptures, or that which is agretable to the ſame 7 and 

| that in ſuch @ language and order, as is moſt eaſy and plain 
r of fr the underſtanding both of the readers and hearers. It is 
„5 alſ more cummodious, both for the ſhortneſs thereof, and for the 
Ie plainneſs of the order, and for that the rules be few and eaſy. 
als; And foraſmuch as nothing can be fo plainly ſet forth, but 
after lubte may. ariſe in the uſe and practice of the ſame ; to appeaſe 
ral. all fuch diverſuy ( if any ariſe) and for the reſolution of all 
and bubte, concerning the manner how to under/iand'do and execute 
gm, the things contained in this book 3 the parties that ſo doubt, or 
' bu dverſely tate any thing, ſhall alway reſort to the biſhop of the 
diceſe, who by his diſcretion ſhall take order for the quieting 
ard appeaſing of the ſame ; ſo that the ſame order be not contrary 
u any thing contained in this book. And if the biſhop of the 
dnceſe be in doubt, he may ſend for the reſolution thereof to the 
archbiſhop. © + * ol | | 

And alths* it be appointed, that all things ſhall be read and 
ſung in the church in the engliſh tongue, to the end that the con- 
gregation” may be thereby edified ; yet it is not meant, but that 
when men ſay morning and evening prayer privately, they may 
ſay the ſame in any language that they themſelves do underſtand. 


Staries and legends] That is, concerning the lives of the 
ſaints; of whom there being ſuch a number in the church 
of Rome, few days are free from the ſtories and legends 


they relate of them, Gib. 263. 


- Reſponds] A ſhort anthem ſung, after reading three or 


four verſes of a chapter; after which, the chapter pro- 
ceeds. Id. 1 20 | 


Cammemorations] The ſervice of a leſſer holiday falling 
in with a greater, Id. 


Spmedals] Conſtitutions made in provincial or dioceſan 
ſynods, and publiſhed in the pariſh churches. I. 


Nefurn] So called from the ancient chriſtians riſing in 
the night to perform them. Id. 


af Pie] A table to find out the ſervice belonging to each 
er, 6 day; which becomes very difficult, by the coincidence of 


many offices on the ſame day, Id. 


nr] Some text of ſcripture, adapted and choſen 
for the ' occaſion of the day, and uſed before the werite ; 
which alſo it ſelf is called the invitatory pſalm. a. 


T2 In 
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do underſtand. / 5. 


Publick Wonrchip. 

In the engliſb tongue] By Art. 24. It is a thing plainly 
repugnant to the word of god, and the cuſtom of the pri- 
mitive church, to have publick prayer in the church, or 
to miniſter the ſacramenrs, in a tongue not underſtanded 
of the people. 

And by the 2 C3 Ed. 6. c. 1. it is provided, that it 7 
ſhall be lawful to any man that underſtandeth the greck, " 
latin, and hebrew tongue, or other ſtrange tongue, to ſay * 
and have the prayers of mattens and evenſong in latin or 5 
any ſuch other tongue, ſaying the ſame privately, as they 


And for the encouragement of learning in the tongues, 
in the univerſities of Cambridge and Oxford; to uſe and 
exerciſe in their common and open prayer in their chapels 
(being no pariſh churches) or other places of prayer, the 
mattens, evenſong, litany, and all other prayers (the holy 
communion commonly called the maſs excepted) preſcri- 
bed in the ſaid book, in greek, latin, or hebrew. /. 6, 

And by the 13 C14 C. 2. c. 4. it is provided, that it 
ſhall! be lawful to uſe the morning and evening prayer, 
and all other prayers and ſervice preſcribed in and by the 
ſaid book, in the chapels or other publick places of the 
reſpective colleges and halls in both the univerſities, in 
the colleges of Weſtminſter Wincheſter and Eaton, and 
in the convocations of the clergies of either province, in 
latin. / 18. | 

And by the ſame ſtatute, the biſhops of Hereford, St 
David's, Aſaph, Bangor, and Landaff, and their ſucceſ- 
ſors, ſhall take order that the ſaid book be tranſlated into 
the britiſh or welſh tongue, to be uſed in Wales where 
the welſh tongue is commonly uſed ; and at the fame 
time an engliſh book ſhall be had there likewiſe, that 
ſuch as underſtand the ſame may have recourſe thereunto, 
and ſuch as do not underſtand the ſame may by conferring 
both tongues together the ſooner attain to the knowledge 
of the engliſh tongue. /. 27. | 

And by the 5 El. c. 28. The biſhops are in like man- 
ner required to cauſe the old and new teſtament to be 
tranſlated into welſh, and to have one engliſh and one 
welſh copy in every ſuch reſpective place. N 
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By the 13 & 14 C. 2. c. 4. (which is the laſt act of 
uniformity) it is enacted as follows: J/hereas by the neg- 
left of miniflers in uſing the order of common prayer, during 
the time of the late troubles, great miſchiefs and inconveniences 
have ariſen ; for the prevention thereof in time to come, % 
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for ſettling the peace of the church, the king (according to his 
declaration of the five and twentieth of October 1660) granted 
his commiſſion under the great ſeal, to ſeveral biſhops and other 
divings, to. review the book. of common prayer, and to prepare 
ſuch alterations and additions as they thought fit to offer : And 
afterwards, the convocations of both dhe provinces being by his 
majefly called and aſſembled, his majeſly hath been pleaſed to 
authorize and require the preſidents of the ſaid convocation, and 
other the biſhops and clergy of the ſame, to review the ſaid book 
of common prayer, and the book of the form and manner of the 
making and conſecrating of biſhops prieſts and deacons ; and that 
after mature conſideration, they ſhould make ſuch additions and 
alterations in the ſaid books reſpectively, as to them ſhould ſeem 
meet and convenient, and ſhould exhibit and preſent the ſame to 
his majeſly in writing, for his further allowance or confirma- 
tion: ſince which time, NE the ſaid preſidents biſhops and clergy 
ef both provinces have accordingly reviewed the ſaid books, and 

made ſome alterations to the ſame which they think fit to be 
inſerted, and ſome additional prayers to the ſaid book of common 
prayer to be uſed upon proper and emergent occaſions; and have 
exhibited and preſented the ſame unto his majeſty in writing in 
one book, intitled, The book of common prayer and admi- 
niſtration of the ſacraments and other rites and ceremo- 
nies of the church, according to the uſe of the church of 
England, together with the pſalter or pſalms of David 
pointed as they are to be ſung or ſaid in churches, and 
the form and manner of making ordaining and conſecra- 


ting of biſhops prieſts and deacons : All which his majeſty 


baving duly conſidered, hath fully approved and allowed the 
ſame, and recommended to this preſent parliament, that the ſaid 
books of common prayer and of the form of ordination and conſe- 
cration of biſhops prieſts and deacons, with the alterations alt 
additions which have been ſo made and preſented to his mayeſly 
by the ſaid convocations, be the book which ſhall be apt ointed to 
be uſed by all that officiate in all cathedral and collegiate churches 
and chapels, and in all chapels of colleges and halls in both the 
univerſities and the colleges of Eaton and Wincheſter, and in all 
pariſh churches and- chapels thraughout the kingdom, and by all 
that make or conſecrate biſhops priefts or deacons in any of the 
faid places, under ſuch ſanctions and penalties as the houſes of 
parhament ſhall think fit, ſ. 1. | 

Now in regard that nothing conduceth more to the ſettling of 
the peace of the nation, nor to the honcur of our religion and the 
propagation thereof, than an univerſal agreement in the publick 
worſhip of god ; and to the intent that every perſon within this 
nalm may certainly know the rule to which he is to conform, in 
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publict worſhip and adminiſtration of ſacraments and other rites 
and ceremonies of the church of England, and the manner hq 
and by whom biſhops prieſts and deacons are and ought 10 be 
made ordained and conſecrated; be it enacted by the king's moſt 
excellent majeſly, by the advice and conſent of the lords ſpiritual 
and temporal and F the commons in this preſent parliament 
; omg That all and fingular miniſters in any cathedral, col- 
eprate, or pariſh church or chapel, or other place of publick 
worſhip, ſhall be bound to ſay and uſe the morning prayer, 
evening prayer, celebration and adminiſtration of both the ſa- 
craments, and all other the publick and common prayer, in ſuch 
order and form as is mentioned in the ſaid book, intitled as 
aforeſaid, and annexed and joined to this preſent act; and that 
the morning and evening prayers therein contained, ſhall up 
every lord's day, and upon all other days and occaſions, and at 
the times therein appointed, be openly and folemnly read by all 
and every miniſter or curate, in every church chapel or other 
Place of publick worſhip as aforeſaid. ſ. 2. 


Granted his commiſſion under the great ſeal] Which bore 
date Mar. 25. 1661. and was directed to twelve biſhops 
and twelve preſbyterian divines ; with nine affiſtants on 
each ſide, to ſupply the places of the principals, when 
they ſhould be occaſionally abſent. In virtue of which 


. commiſſion, the commiſſioners met frequently at the Sa- 


voy, and diſputations were held, but nothing concluded, 
Gibſ. 275. | 

Or ether place of publick worſhip] By the 22 G. 2. c. 33 
All commanders, captains, and officers at ſea, ſhall cauſe 


the publick worſhip of almighty god, according to the 
liturgy of the church of England, to be performed in 


their reſpective ſhips; and prayers and preachings by the 


chaplains ſhall be performed diligently. Art. 1. 

And by the rubric before the ſervice at ſea : The 
morning and evening ſervice to be uſed daily at ſea, ſhall 
be the ſame which is appointed in the book of common 
prayer, re ny | IS 

In ſuch order and form as is mentioned in the ſaid book] 
Provided, that in all thoſe prayers, litanies, and collects, 
which do any way relate to the king, queen, or royal 
progeny ; the names be altered and changed from time to 
time, and fitted to the preſent occaſion, according to the 
direction of lawful authority. 13 & 14 C. 2. c. 4. J. 25. 
That is, (according to practice,) of the king or queen 
in council. G:b/. 280. e 

| | 7. By 
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„ By the 1. EI. c. 2. The bock of common prayer Books of cam. 


mon prayer to be 


hall be provided at the charges of the pariſhioners of every — 


pariſh and cathedral: church. . 19. ic 
This was intended of the book of common „14 
then eſtabliſhed by that agr. 1 7 123 


By Can. 80. The churchwardens or queſtmen. of every 
church and chapel ſhall, at the charge of the pariſh, pro- 
vide the book of common prayer, lately explained in fqme 
few points by his majeſty's authority, according to the 
laws and his highneſs's prerogative in that behalf; and 
that with all convenient ſpeed, but at the furtheſt within 
two months after the publiſhing of theſe our conſtitutions. .' 

And this was intended of the ſame book of common 
prayer, ba altered in the conference at Hampton court as 
aforeſaid, * E N nn "= 1 01 


Finally, by the 13 & 14 C. 2. c. 4. A true printed 
copy of the (preſent) book of common prayer, ſhall at 
the coſts and charges of the pariſhioners of every pariſh 
church and chapelry, cathedral church, college and hall, 
be provided before the feaſt of St Bartholomew 2662; on 
pain of 3] a month, for ſo long time as they ſhall be un- 
provided thereof. /. 26. |. r ebolu3tat od 

And the reſpeCtive deans and chapters of every cathedral 
or collegiate church were required at their proper coſts and 
charges, before Dec. 25. 1662, to obtain under the great 
ſeal of England, a true and perfect printed copy of this 
at, and of the ſaid book annexed hereunto, to be by'the 
ad deans and chapters and their ſucceſſors kept and pre- 
ſerved in ſafety for ever, and to. be alſo produced and 
ſhewed forth in any court of record as often as they ſhall. 


de thereunto lawfully required; and alſo there ſhall be 


telivered true and perfect copies of this act and of the 
ſame book into the reſpective courts at Weſtminſter, and 
into the tower of London, to be kept and preſerved for 
ever among the records of the ſaid courts, and the records 
of the tower, to be alſo produced and ſhewed forth in any 
court, as need ſhall require; which ſaid books fo to be 
exemplified under the great ſeal of England, ſhall be ex- 
amined by ſuch perſons as the king ſhall appoint under 
the great ſea) of England for that purpoſe, and ſhall be 


compared with the original book hereunto: annexed, and 


they ſhall have power to correct and amend in writing 
my error committed by the printer in the printing of the 
ame book, and ſhall certify in writing under their hands 

| and 
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and ſeals, or the hands and ſeals of any three of them, at 
the end of the ſame book, that they have examined and 
compared the ſame book, and find it to be a true and per. 
fect copy; which ſaid books ſo exemplified under the 
reat ſea], ſhall be deemed to be good and available in the 
aw to all intents and purpoſes, and ſhall be accounted a; 
records as this book it ſelf hereunto annexed. ſ. 28. 
8; By the 13 C 14 C. 2. c. 4. Every perſon who ſhall 


ident therevnto- be preſented or collated or put into any eccleſiaſtical bene- 


fice or promotion, ſhall in the church chapel or place of 
publick worſhip belonging to the ſame, within two months 
next after that he ſhall be in the actual poſſeſſion of the 
ſaid eccleſiaſtical benefice or promotion, upon ſome lord's 
day, openly publickly and ſolemnly read the morning and 
evening prayers, appointed to be read by and according 
to the ſaid book of common prayer, at the times thereby 
appointed or to be appointed; and after ſuch reading 
thereof, ſhall openly and publickly before the congrega- 
tion there aſſembled, declare his unfeigned aſſent and con- 
ſent to the uſe of all things therein contained and pre- 
ſcribed, in theſe words and no other: I A, B. do here 
« declare my unfeigned aſſent and conſent to all and 
<& every thing contained and preſcribed in and by the 
c book, intituled, The book of common prayer and ad- 
4 miniſtration of the ſacraments and other rites and cere- 
<<. monies of the church, according to the uſe of the 
% church of England; together with the pſalter or pſalms 
& of David, pointed as they are to be ſung or ſaid in 
& churches; and the form or manner of making ordain- 
ing and conſecrating of biſhops prieſts and deacons.“ 
And every ſuch perſon, who ſhall (without ſome lawful 
impediment to be allowed and approved by the ordinary 
of the place) neglect or refuſe to do the ſame within the 
time aforeſaid (or in caſe of ſuch impediment, within one 
month after ſuch impediment removed) ſhall ipſo facto be 
deprived of all his faid eccleſiaſtical benefices and promo- 
tions; and the patron ſhall preſent or collate as if he were 
dead. ſ. 6. | 
And every perſon who ſhall be appointed or received as 
a lecturer, to preach upon any day of the week, in any 
church chapel or place of publick worſhip, the firſt time 
he preacheth (before his ſermon) ſhall openly publickly 
and ſolemnly read the common prayers and ſervice ap- 
pointed to be read for that time of the day, and then and 
Kat unto and ap- 


probation of the ſaid book, and to the uſe of all the * 
In ; od 
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ers rites and ceremonies forms and orders therein con- 
tained, according to the form before appointed in this act; 
and ſhall upon the firſt lecture day of every month after- 
wards, ſo long as he continues lecturer or preacher there, 
at the place appointed for his ſaid lecture or ſermon, be- 
fore his ſaid lecture or ſermon, openly publickly and ſo- 
lemaly read the common prayers and ſervice for that time 
of the day, and after ſuch reading thereof ſhall openly 
and publickly before the congregation there aſſembled 
declare his unfeigned aſſent unto the ſaid book, according 
to the form aforeſaid : and every ſuch perſon who ſhall neg- 
let or refuſe to do the ſame, ſhall from thenceforth be 
diſabled to preach the ſaid or any other lecture or ſermon 
in the ſaid or any other church chapel or place of publick 
worſhip, until he ſhall openly publickly and ſolemnly 
read the common prayers and ſervice appointed by the ſaid 
book, and conform in all points to the things therein pre- 
ſcribed, according to the purport and true intent of this 
at; Provided, that if the faid lecture be to be read in 
any cathedral or collegiate church or chapel; it ſhall be 
ſufficient for the ſaid lecturer, openly at the time afore- 
ſud, to declare his aſſent and conſent to all things con- 
tained in the ſaid book, according to the form aforeſaid. 
And if any perſon who is by this act diſabled (or prohi- 
dited, 15 C. 2. c. 6. /. 7.) to preach any lecture or ſer- 
mon, ſhall during the time that he ſhall continue ſo diſ- 
abled (or prohibited), preach any ſermon or lecture; he 
(hall ſuffer three months impriſonment in the common 
gaol: and any two juſtices of the peace of any county 
within this realm, and the mayor or other chief magiſtrate 
of any city or town corporate within the ſame, upon cer- 
tiheate from the ordinary made to him or them of the 
offence committed, ſhall and are hereby required to com- 
mit the perſon ſo offending to the gaol of the ſame county 
city or town corporate, Provided; that at all times when 
any ſermon or lecture is to be preached; the common 
prayers and ſervice in and by the faid book appointed to 
be read for that time of the day, ſhall be openly publickly 
and ſolemnly read by ſome prieſt or deacon, in the church 
chapel or place of publick worſhip where the ſaid ſermon 
or lecture is to be preached, before ſuch ſermon or lecture 
be preached, and that the lecturer then to preach ſhall be 
preſent at the reading thereof. And provided, that this 
at ſhall not extend to the univerſity churches, when any 
ſermon or lecture is preached there as and for the univerſity 
ſermon or lecture; but the ſamg may be preached or read 
in 
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in ſuch ſort and manner, as the ſame have been hereto- 
fore preached or read. /. 10, 20, 21, 22, 23. | 


Subſcription and g. Every dean canon and prebendary of every cathedra] 


| — or collegiate church, and all maſters and other head fel. 


lows chaplains and tutors of or in any college hall houſe 
of learning or hoſpital, and every publick profeſſor and 
reader in either of the univerſities and in every college 
elſewhere, and every parſon vicar curate lecturer and eve 
other perſon in holy orders, and every ſchoolmaſter keep. 
ing any publick or private ſchool and every perſon inſtruc. 
ting or teaching any youth in any houſe or private family 
as a tutor or ſchoglmaſter, who ſhall be incumbent or 
have poſſeſſion of any deanry canonry prebend maſterſhip 
headſhip fellowſhip profeſior's place or reader's-place par- 
ſonage vicarage or any other eccleſiaſtical dignity or pro- 
motion or of any curate's-place, lecture or ſchool or ſhall 
inſtruct or teach any youth as tutor or ſchoolmaſter, . ſhall 
at or before his admiſſion to be incumbent or having poſ- 
ſeſſion aforeſaid ſubſcribe the declaration following; “ 
6% A, B. do declare, that I will conform to the liturgy of 
< the church of England, as it is now by law eſtabliſh. 
ed.“ 13& 14 C. 2. c. 4. /. 8. 1 V. eff. 1. c. 8. ſ. 11. 


Which ſaid declaration ſhall be ſubſcribed by every of 


the ſaid maſters and other heads fellows chaplains and 
tutors of or in any college hall or houſe of learning, and 
by every publick profeſſor and reader in either of the uni- 
verſities, before the vicechancellor or his deputy ; and by 
every other of the {aid perſons before the archbiſhop biſhop 
or ordinary of the dioceſe (or his vicar-general chancel- 
lor or commiſlary, 15 C. 2. c. 6. / 5): on pain of for- 
-feiting ſuch office place promotion or dignity, and being 
utterly diſabled and ipſo facto deprived of the ſame ; which 
ſhall be void, as if ſuch perſon' failing were naturally 
dead. 13& 14 C. 2. c. 4. /. 10. | 
And if any ſchoolmaſter or other perſon inſtructing or 
teaching youth in any private houſe or family as a tutor 
or ſchoolmaſter ſhal} inftru& or teach any youth as a tu- 
tor or ſchoolmaſter before ſuch ſubſcription ; he ſhall for 
the firſt offence ſuffer three months impriſonment, and 
for the ſecond and every other offence ſhall ſuffer three 
months impriſonment and alſo forfeit 51 to the king. 


W | | be od 
And after ſuch fubfcription made, every ſuch parſon 
vicar curate and lecturer ſhall procure a certificate under 
the hand and ſeal of the reſpective archbiſhop biſkop or 
ordinary of the dioceſe (who ſhall make and deliver the 


ſame 
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{zme upon demand); and ſhall publickly and openly read 
the ſame, together with the ſaid/\declaration, upon ſome 
lord's day within three months then ſiext following, in 
his pariſh church where he is to officiate, in the preſence 
of the congregation there aſſembled; in the time of divine 
ſervice : upon pain that every perſon failing therein 
(without ſome lawful impediment to be allowed and ap- 
proved by the ordinary of the place, 23 C. 2. c. 28.) ſhall 
loſe: ſuch place reſpectively and be diſabled and ipſo facto 
deprived thereof, and the ſame ſhall be void as if he were 
naturally dead. /. 11. A u. | 
Provided, that the penalties in this act ſhall not extend 
to the foreigners or aliens of the foreign reformed churches, 
allowed by the king his heirs and ſucceſſors in England. 


þ Provided, that no title to confer or preſent by lapſe 


ſhall accrue by any avoidance or deprivation ipſo facto by 
virtue of this ſtatute, but after ſix months notice of ſuch 
avoidance or deprivation given by the ordinary to the pa- 


tron, or ſuch ſentence of deprivation openly and publick= _ 
ly read in the pariſh church of the benefice parſonage or 
vicarage becoming void, or wheteof the incumbent ſhall - 


be deprived by virtue of this act. . 16. 

And no form or order of common prayers adminiſtra- 
tion of ſacraments rites or ceremonĩes ſhall be openly uſed 
in any church chapel or other publick. place of or in any 
college or hall in either of the univerſities, or of the col- 
leges of Weſtminſter Wincheſter or Eaton, other than 
what is preſcribed by the ſaid book; and every governor 
or head of any of the ſaid colleges or halls, ſhall within 
one month next after his election or collation and admiſſion 
into the ſame government or headſhip, openly and pub- 
lickly in the church chapel or other publick place of the 
ſame college or hall, and in the preſence of the fellows 
and ſcholars of the fame or the greater part of them then 
reſident, ſubſcribe unto the ſaid. book, and declare his un- 
feigned aſſent and confent thereunto, and to the uſe of all 
the prayers rites and ceremonies forms and orders therein 
preſcribed and contained, according to the form afore- 
laid : and all ſuch governors or heads of the faid colleges 


and halls as ſhall be in holy orders, ſhall once at leaſt in 


every quarter of the year (not having a lawful impediment) 
openly and publickly read the morning prayer and ſervice 


in and by the ſaid book appointed to be read in the church 


chapel or other publick place of the ſame college or hall; 
on pain to loſe and he ſuſpended from all the benefits and 
profits 
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Penalty of con- * 


temning or not 
uling the ſame, 


ſame college or hall ; an 


faithfully keep and ob 


Public Worſhip. 
profits belonging to the ſame government or headſhip 
by he ſpace of fix months, by the viſitor or viſitors of the 
d if ſuch governor or head ſo ſuc. 
pended for not "ſubſcribing to the ſaid book, or for not 
reading of the morning prayer. and ſervice as aforeſaid, 
ſhall not at or before the end of fix months next after 
ſuch ſuſpenſion ſubſcribe unto the ſaid book and declare 
his conſent thereto as aforeſaid, or read the mornin 
prayer and ſervice as aforeſaid, then ſuch government or 
headſhip ſhall be ipſo facto void. /. 17. 
Provided, that in the ſame colleges and halls as afore- 
ſaid, the ſaid ſervice as aforeſaid may be ufed in latin. 


fe 18. 


Provided alſo, that nothing in this act ſhall be prejudi- 
cial to the king's profeſſor of the law within the univer- 
ſity of Oxford, for or concerning the prebend of Shipton 
within the cathedral church of Sarum, united and annex- 
ed unto the place of the ſame king's profeſſor for the time 
being by the late king James of bleſſed memory. /. 29, 
10. By Can. 4. Whoſoever ſhall affirm, that the form 
of god's worſhip in the church of England, eſtabliſhed by 
law, and contained in the book of common prayer and 
adminiſtration of ſacraments, is a corrupt ſuperſtitious or 
unlawful' worſhip of god, or containeth any thing in it 
that is repugnant to the ſcriptures ; let him be excommu- 


nicated ipſo facto, and not reſtored but by the biſhop of 


the place, or archbiſhop, after his repentance and publick 
revocation of ſuch his wicked errors. 

By Can. 38. If any miniſter, after he hath ſubſcribed to 
the ied of common prayer, ſhall omit to uſe the form 
of prayer, or any of the orders or ceremonies preſcribed 
in the communion book, let him be ſuſpended ; and if 
after a month he do not reform and ſubmit himſelf, let 
him be excommunicated ; and then if he ſhall not ſubmit 
himſelf within the ſpace of another month, let him be 
depoſed from the miniſtry. | 

And by Can. 98. After any judge eccleſiaſtical hath 
pronounced judicially againſt contemners of ceremonies, 
for not obſerving the rites and orders of the church of 
England, or for contempt of publick prayer; no judge 
ad quem ſhall allow of his appeal, unleſs the party appel- 
lant do firſt perſonally promiſe and avow, that he will 

1 all the rites and ceremonies of 


the church of England, as alſo the preſcript form of com- 


mon prayer, and do likewiſe ſubſcribe to the ſame, 


By 
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By the 13 & 14 C. 2. c. 4. In all places where the 
proper incumbent of any parſonage or vicarage or bene- 
fce with cure, doth reſide on his Iiving, and keep a cu- 
rate; the incumbent himſelf in 2 (not having ſome 
lawful impediment to be allowed by the ordinary of the 


place) ſnall once at the leaſt in every month openly and 


publickly read the common prayers and ſervice in and by 
the ſaid book preſcribed, and (if there be occaſion) ad- 
miniſter each of the ſacraments and other rites of the 
church, in the pariſh church or chapel belonging to the 
ſame, in ſuch order manner and form as in and by the 
faid book is appointed: on pain of 51 to the uſe of the 
poor of the pariſh for every offence, upon conviction by 
confeſſion, or oath of two witneſſes, before two juſtices of 
the peace; and in default of payment within ten days, to 
be levied by diſtreſs and fale by warrant of the ſaid juſ- 
tices, by the churchwardens or overſeers of the poor of 
the ſaid pariſh. /. 7. 3 | | 

By the 2& 3 Ed. 6. c. 1. and 1 El. c. 2. it is enacted 
2s followeth : I any par ſon vicar or other whatſoever mini- 
fer, that ought or ſhould ſing or ſay common prayer mentioned 
in the ſaid book, or miniſter the ſacraments, refuſe to uſe the 
ſaid common. prayers or to miniſter the ſacraments in ſuch cathe- 
dral or pariſh church, or other places as he ſhould uſe to miniſter 
the ſame, in ſuch order and form as they be mentioned and ſet 
forth in the ſaid book ; or ſhall wilfully or obſtinately, landing 
in the ſame, uſe any other rite ceremony order form or manner of 
celebrating the lord's ſupper, openly or privily, or mattens, 
evenſong, admini/tration of the ſacraments, or other open prayer 
than is mentioned and ſet forth in the ſaid boot; or ſhall preach, 
declare, or ſpeak any thing in the derogation or depraving of 
the ſaid book, 'or any thing therein contained, or of any part 
thereof ; and ſhall be thereof lawfully. convicted, according to 
the laws of this realm, by verdict of twelve men, or by his own 
confeſſion, or by the notorious evidence of the ſact, he ſhall for- 
fait to the king (if the , on the 3 of = 
2& 3 Ed. 6.) for his Hence the profit of ſuch one of his 
ſpiritual br Ea — it fart the bs to 
appoint, coming or ariſing in one whole year after his convic- 


tion, and alſo be impriſoned for fix months; and for his ſecond 


off:nce be 1mpriſened for a year, and be deprived ipſo facto f 
all his ſpiritual promotions, and the patron ſhall preſent to t 

ſame as if he were dead; and for the third offence ſhall be im- 
priſoned during life : and if he ſhall not have any ſpiritual pro- 
motion, he ſhall for the firſt offence ſuffer impriſonment ſix 
nenthi, and for the ſecond offence impriſonment during ** 
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And if the proſecution is on the ſtatute of the 1 El. c, 2. 
then he ſhall forfeit) i abe ling for the hrſt offence the profit of 
Al his ſpiritual. promotions for.one.year, and be impriſoned for 
Jim tnonths 5 Vor the ſecond ente ball berimprifontd far a yur, 
an teprimed in facto hf all his ſpiritual promotions, and th, 
patron ſhalb preſent us iſ he abere dead; and for the third offence 
foul be (deprived iſo facto of all his ſpiritual promotions, and 
be impriſaned dur ing lis: und if he have no ſpiritual prome- 
$ibn, be grill for. the int offence be impriſoned for a year, and 
for: ihr fecond offence during hifar 
OY And by the ſaid. atutes, Tf any perſon ſhall in any inter- 
twides, plays, fangs, | rhymes, er by other apen words, declare or 
tak any thing in the derogation depraving or deſpiſing of the 
Jame. bunt, or of any thing therein- contained, or any part there- 
of; or bail by. open fact, deed, or by open threatnings compel 
or rniiſe, or otherwiſe procure or maintain any parſon vicar or 
dther mini/ter in any cathedral or pariſb church, or chapel, or 
in any other place, to ſing or ſay any common or apen prayer, or 
to met any ſacrament otherwiſe, or in any other manner and 
form than is mentioned in the ſaid boot; or by any of the ſaid 
means: hal] unlatufuliy interrupt or let any parſon vicar or 
other-mmiſter, in uny cathedral or pariſh church chapel or any 
other place, to fig. or ſay common and open prayer, or to mini- 
fer the ſacraments: or any of them, in ſuch manner and form as 
rs mentioned in the ſaid boot; every ſuch perſon, being thereef 
 corvieted in form 5 72. fall (if the proſecution 
is on the ſtatute of the 2 œ 3 Ed. 6.) forfeit to the king for 
the firſt offence 101, for the ſecond * 20 l, for the third 
offence ſhall forfert all his goods and be impriſaned during life: 
and 7 the firſt offence he do not pay the 101 within ſix weeks 
after his conviction, he ſhall inſtead 4 the ſaid 101 be impri- 
emed for three months; and if for the ſecond offence he do nit 
pay the ſuid ſum of 20 l within fix weeks after his conviction, 
be ſhall inſtead of the ſcid 2.0 1 be impriſoned for fix months. 
And if the. proſecution is on the ſtatute of the 1 El. 
c 2. then he ſhall forfeit to the king for the firſt ofſenc 
100 marks, for the ſecand effence 400 marks, for the third 
Joffence ſhall forfeit all his goods and be impriſoned during life: 
and if be do not pay the ſum for the firſt offence within ſix 
"weeks next after bis crnviction, he ſhall inſtead thereof bt 
impriſoned for fix months; and if be dd not pay the ſum for 
the ſervnd offence within fix weeks next 2 his conviction, le 
Hull inſtead thereof be impriſaned for twelve months. N 
And the juſtices of affize ſhall have power to inquire of hear 
and determine all offences contrary to the ſaid acts, and to make 
Proceſs for the execution of the ſame, as they may da againſt an) 
DA 3 perjon 
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. being indicted before them of treſpaſs, or lawfully convice 
of thereof. Provided. that 2 — biſhop may 
Tr at his liberty and pleaſure aſſociate himſelf to the ſaid juſtices of 
aſfze, for the inquiring of hearing and determining the ſame. 
be But no perſon ſhall be moleſted for any offence againſt theſe 
ce afts, unleſs he be indicted thereof at the next afſizes. 

id And lords of parliament for the ſaid offences on the 2 & 3 Ed. 
= 6. to be tried by their peers, But if the proſecution is on 
d the 1 El. c. 2. then they ſhall onlyſhfor the third offence be 


tried by their peers. | | 

And all mayors bailiffs and other head officers of cities bo- 
nugbs or towns corporate, to which juſtices of aſſize do not 
be cammonly repair, ſhall have power to inquire of hear and deter- 
2 nine offences againſi theſe acis within fifteen days after the feaſt 
el of Eaſter and dt Michael the archangel yearly, as the juſtices 


1 of aſſeze may do. | 

or 2 that all archbiſhops and biſhops, and every 75 their 

or chancellors, commiſſaries, archdeacons, and other ordinaries 
id having any peculiar eccleſiaſtical juriſdiftion, ſhall have power 
id by virtue of theſe acts, as well to inquire in their viſitations, 

or Indi, elſewhere within their juriſdiction, at any other 


time and place, to take accuſations and informations of all and 
every the things abovementioned done or committed within the- 
limits of their Jurifdiftion, and to puniſh the ſame by admoni- 

tion, excommunication, ſequeſtration, or deprivation, and other 

enſures and proceſs, in like form as heretofore hath been uſd 
in like caſes by the king's eccleſiaſtical laws. And for their 

authority in this behalf, all and ſingular the ſame archbiſhops 

bybops and other their officers exerciſing eccleſiaſtical juriſdiftion 
0; well in places exempt as not exempt within their dioceſe, ſball 
hove full power and authority to reform correct and puniſh by 

cenſures of the church, all and ſin the ſaid offenders with- 

in any their juriſdiftions or dioceſe; any. other law, ſlatute, 

privilege, liberty or proviſion heretofore made had or ſuffered to 

the contrary notwithſtanding. Provided, that whatſoever per- 

ſms ſhall for their offences firſt receive puniſhment of the ordis 
nary, having a teſtimonial thereof under the ordinary's ſeal, 
all not for the ſame offence eftſoons be convicted before the juſ- 
les; and likewiſe receiving for the ſaid offence puniſhment 
ch by the juſtices, ſhall not for the ſame offence eftſcons receive 
puniſhment of the ordinary. 


If any parſon, vicar, or other whatſoever miniſter] Popiſh” 
Prieſts, as well as others; for in an action hereupon, in 
the 3 El. brought againſt a popiſh prieſt for ſaying maſs, 
it was held by the whole court, that he was within the 

or, III, R purview 


rr 


» 1 
242 
Re 


* 


- 2 

Public Woichip. 
purview of the ſtatute of the 1 El. it appearing clearly by 
the next clauſe thereof, that the deſign of the parliament 
was; to aboliſh the ſuperſtitious ſervice, and to eſtabliſh 
the new ſervice in its place. Dyer 203. 

Uſe any other rite] In the 26 & 27 El. Fleming was in- 
dicted upon this ſtatute of the 1 El. and puniſhed ; be- 
cauſe he had given the ſacrament of baptiſm in other form 
than is here preſcribed. 1 Leon. 295, 

E. 1 Ja. 2. An indiftment for uſing other prayers, and 
in other manner, ſeems to have been judged inſufficient, 
becauſe the 1 uſed may be upon ſome extraordinary 
occaſion, and ſo no crime: and it was ſaid, that the in- 
dictment ought to have alledged, that the defendant uſed 
other forms and prayers iſrad of thoſe injoined, which 
were neglected by him; for otherwiſe every parſon may 
be indicted that uſeth prayers before his ſermon, other 
than ſuch which are required by the book of common 
prayer. 3 Mod. 79. 5 . 


Or other open prayer] By the ſaid acts, open proper in 
and throughout the ſame, meaneth that prayer which is 


for others to come unto, or hear, either in common 
churches, or private chapels or oratories, commonly | 


called the ſervice of the church. . | 
_ Shall forfeit] A clerk was indicted hereupon, for uſing 


©ther prayers, and was fined 100 marks; and it was held 
by the whole court to be ill: becauſe they can inflict no 
other puniſhment than what is directed by the ſtatute, 


3 Med. 79. 


All archbiſbops and biſhops] If a miniſter preach againſt 
the book of common prayer, this is a good cauſe of depri- 
vation by the ecclefiaſtical law without aid of the ſaid ſta- 
tutes : for he that ſpeaketh againſt the peace and quiet of 
the church, is not worthy to be a governor of the church. 
And the ſtatutes being in the affirmative, do not take 


away the ordinary's power of depriving for the firſt offence? 


on the contrary, there is an expreſs proviſo, which reſer- 
veth to him his power. 2 Rol Abr. 222. 

H. 33 El. Robert Caudrey, clerk, was deprived of his 
benefice before the high commiſſioners, as well for that he 
had preached againſt the book of common prayer, as alſo 
for that he refuſed to celebrate divine ſervice ono to 
the ſaid book; which deprivation, tho' not preſcribed by 
the ſtatutes for the firſt offence, was declared to be good; 
becauſe the eccleſiaſtical judge might lawfully Fon ſuch 

| . ſentence 
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þ-atence before the making of theſe ſtatutes, and is not " 

inhibited (on the contrary his ancient power is reſerved) * 

by the ſame ſtatutes, Gib/; 268. 5 Co. Caudrey's caſe,” | 
11. By the 5& 6 Ed. 6. c. 1. If any perſm ſpall wil- Av pw 

lngly and wittingly hear and be preſent at any other manner or other. * 

form of common prayer or adminiſtration of the ſacraments, or 

of making miniflers in the church, or of any other rites contain- 

ed is the book of common prayer, than is mentioned and ſet forth 

in the ſaid book [except perſons qualified by the act of tole- 

tation as before is mentioned], and ſball be thereof convicted 

according to the laws of this realm, before the juſtices of afſize 

ar juſtices of the peace in their ſeſſions, by the verdict of twelve 

nen, or by confeſſion, or otheruuſe; he ſhall for the firſt offener 

ſuffer impriſonment for fix months, for the ſecond offence impri- 

ay for + * and for the third offence impriſonment du- 

fing toe I. Us ; 3 | 


IM. Orderly behaviour during the divine ſervice. 
1 Can. 18. No man ſhall cover his head in the church or By the canons; 


n thapel in the time of divine ſervice, except he have ſome infir- 
ly . ſity; in which caſe let him wha night cap, or coif. All” 


manner of perſons then preſent ſhall reverently kneel upon their 
tees, the general confeſſion, litany, or other prayers are 


1d rad; and ſhall fland up at the ſaying of the belief, according 
un tu the rules in that behalf preſcribed in 41 book of pb pr 


ay- 
r. And likewiſe when in time of divine ſervice the lord Jeſus 
ſhall be mentioned, due and lowly reverence ſhall be done by all 
perſons preſent, as it hath been accuſtomed; teſtifying by theſe 
adward ceremonies and geſtures their inward humility, chriſtian 
reſolution, and due acknowledgment that the lord Feſus Chriſt, 
the true eternal ſon of god, is the only ſaviour of the world, in 
whom alone all the mercies graces and promiſes of god to man- 
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ch. lind, for this life and the life to come, are fully and wholly 1H 
are — 1 none, . woman 7 4 of what * 
ce: alas frever, ſhall be otherwiſe at ſuch times buſied in the bk | 
4 church, than in quiet attendance to hear mark and underſtand | 1 
- big tht which is read preached or miniſtred; ſaying in their due is 
| , n l places audibly with the miniſter, the confeſſion, the lords prayer, 


ad the creed; and making ſuch other anſwers to the publick 
froyers, as are appointed in the book of common prayer? neither 
hull they diſturb the ſervice or ſermon, by walking, or talking, 
ir any other way ; nor depart out of the church during the time 


if ns ſervice or ſermon, without ſome urgent or reaſonable 
(1 e. a | | 


; 3; | | Cover 


By the gatute of 2. By the 1 Mar. ſeſſ. 2. c. 3. F any perſon of his own 


the 1 M. 


of divine ſervice, and that he deſired him to put it off, 


And all the court held, that the plea was good; except 


well kept; and that all perſons excommunicated, and ſo 
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» Cover his head] In the 18 C. 2. An action of 
for aſſault and battery, was brought againſt a chutchwar- 
den; who pleaded that the plaintiff had his hat on in time 


and upon refuſal took it off, and delivered it into his hand, 


Twiſden, who conceived that all that the churchwarden 
could do, was to preſent him to the ſpiritual court: tho 
it is very apparent, how neceſſary an immediate remed 
is, in caſe of this or the like diſorders committed in the 
worſhip of god. The court alſo ſaid, that the church- 
wardens may chaſtiſe boys playing in the churchyard, 
and much more in the church. Gibſ, 294. 2 Keb. 124, 
Sid. 301. | ; 
yoo Ce. 19. The churchwardens or queſtmen and their 
aſſiſtants, ſhall not ſuffer any idle perſons to abide either 
in the churchyard or church porch, during the time of 
divine ſervice z but ſhall cauſe them either to come in, or 
to depart. | 
Can. 85. The churchwardens or queſtmen ſhall take 


care, that in every meeting of the congregation peace be 


denounced, be kept out of the church. 

Can. go. The churchwardens or queſtmen ſnhall dili- 
gently fer, that none do walk or ſtand idle or talking in 
the church, or in the churchyard, or the church porch, 
during the time of divine ſervice. 

Can. 111. In all viſitations of biſhops and archdeacons, 
the church-wardens or queſtmen and ſidemen ſhall truly 
and perſonally preſent the names of all thoſe, which behave 
themſelves rudely and diforderly in the church ; or which, 
by untimely ringing of bells, by walking, talking, of 
other noiſe, ſhall hinder the miniſter or preacher. 


power and authority ſhall willingly and of purpoſe, by open ani 
overt word fact att or deed, maliciouſly or contemptuouſly no- 
left let diſturb dex or trouble, or by any other unlawful ways 
means diſquiet or miſuſe any preacher that ſhall be licenſed allnv- 
ed or authorized to preach by the queen's highneſs, or by a" 
archbiſhop or biſhop of this realm, or by any other lawful ord 
nary, or by any of the univerſities of Oxford and Cambridge, 6 
otherwiſe lawfully authorized or charged by reaſon of bis curt 
benefice or other ſpiritual promotion or charge, in any of 4 
« open ſermon preaching or collation that he ſhall make declar 
preach or pronounce, in any church chapel churchyard or in ©! 
other place uſed frequented or appointed to be preached in: ſ. : 


\ * 
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O. ſhall maliciouſly willingly or of purpoſe mole/l Lt difturb | 


ver diſquiet or otherwiſe trouble, any parſon vicar pariſh prieſt 
or curate or any lawful prieſt, preparing ſaying doing fingmng 
minitring or celebrating the maſs, or other ſuch divine ſervice, 
ſacraments or ſatyamentals, as was moſt commonly frequented 
and uſed in the laſt year of the reign of king Henry the eighth, 
or that at any time ah th ſhall be allowed ſet forth or autho- 
rized by the queen's. majefly : ſ. 3. 

Or ſhall contemptuouſly unlawfully or _— of their 
un power or authority, pull down deface ſpoil abuſe break or 
atherwiſe unreverently handle or order the moſt bleſſed comforta- 
ble and holy ſacrament of the body and blood of our ſaviour 
Jeſus Chrift, commonly called the ſacrameut of the altar, that 


Hall be in any church or * or in any other decent place, or 
n 


the pix or canopy wherein the ſame ſacrament ſhall be ; or un- 
lawfully contemptuouſly or maliciouſly, of his own power and 
authority, pull dun deface ſpoil or otherwiſe break any altar 
erucifix or croſs that ſhall be in any church chapel or church- 
jard :=— That then every ſuch offender in any the premiſes, 
his aiders, procurers or abettors, immediately and forthwith 
after the offence committed, ſhall be apprehended by any conſta- 
ble or churchwarden of the pariſh town or place where the offence 
ſhall be committed, or by any other officer, © or by any other per- 
ſm then being preſent at the time of the offence committed: 1. 4. 

Which perſon fo apprehended ſhall with convenient ſpeed be 
carried to a juſtice of the peace; who ſhall, upon due accuſation 
by the apprehender or other perſon of ſuch offence, commit him 
to ſafe keeping and cuſtody as by his diſcretion ſhall be thought 
meet; and within fix days next after the ſaid accuſation made, 
ns faid juſtice, with one other juſtice, ſhall diligently examine 

effence ſ. 5. 
And if they Foal find him guilty, by two witneſſes or by con- 
feſſun, they ſhall immediately with convenient ſpeed commit him 
to gaol for three months and further to the next quarter ſeſſions 
to be holden next after the end of the ſaid three months, At 
which quarter ſeſſions, the perſon E committed to gaol, upon his 
rreoneiliatiam and repentance in that behalf, before the ſaid juſ- 
tices at the ſaid ſeſſions, ſhall be diſcharged out of priſon, upon 
ſufficient ſurety of his good abearing and behaviour, to be then 
ond there taken by the ſaid juſtices, for one whole year then next 
enſuing : Aud if he will not be reconciled and repent at the ſaid 
quarter ſeſſions, then he ſhall immediately in time convenient be 
further committed to the ſaid gasl by the ſaid juſtices or the more 
part of them, there to remain without bail until he ſhall be re- 
conciled and be penitent for his ſaid offence -. ſ. 6. 

And if any perſon, of his own authority and power, willing- 
h and unlawfully do reſcue any offender fo apprehended, or will 

R 3 : 
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diſturb hinder or let ſuch offender to be apprehended; be foall 
7 ** impriſonment as aforeſaid, and further Hall forfeit 
5 And | any fuck offender be not apprehended immediateh in 
time convenient as aforeſaid, but do eſcape or go away ; then 
the ſaid eſcape fall be lfu) preſented before the juſtices of 
| the peace at the next quarter ſeſſions : and the inhabitants of the 
pariſh where the eſcape was ſo fuffered Hall forfeit to the queen 
far every ſuch eſcape 51; to be levied as other like ameraaments, 
upon any village hundred or town, for the eſcape of a murderer 
or. other felmm, for not making hue and cry: ſ. 8. wr 
And all juſtices of the peace, juſtices of affize, mayors, bailif 
and juſtices of the peace within any city or town corporate, ſhall 
have potper ta inquire of hear and determine the ſaid offences, 
and to ſet the ſaid fines: 1. 9. SPIN 
| Provided, that this ſhall not in any wiſe extend, to abrogate 
and take away the authority juriſdiction power and puniſbment 
of the eccleſiaſtical laws now ſtanding and remaining in thir 
farce, or for the puniſhment of any the offences and miſdemeanors 
aforeſaid ; but the ſame ſhall fland in force as if this act had 
Ow Tf 10. ] be faid 1 | + 
rovided, that perſons for any the ſaid offences receiving 
puniſhment of the — a teſtimonial thereof under 
his ſeal, ſhall not far the ſame eftſoons be convicted before the 
Juſtices ; and in like wiſe receiving far the ſaid offences puniſb- 
ment by the juſtices, ſhall not for the ſame eftſoons receive pu- 
niſhment of the ordinary. ſ. 11. 


Or other ſuch divine ſervice] It hath been reſolved, that 
the diſturbance of a miniſter in ſaying the preſent common 
prayer, is within this ſtatute ; for the expreſs mention of 
ſuch divine ſervice, as ſhould afterwards be authorized by 

_ queen Mary, doth implicitly include ſuch alſo as ſhould 
1 authorized by her ſucceſſors: for fince the —_— 
ies, a prerogative given generally to one, goeth of co 
to others. 13 ot h 


Shall be apprehended] In the caſe of Glover and Hind, 

M. 25 C. 2. where an action of treſpaſs of aſſault and 

battery was brought, for laying hands on the diſturber; 

; it was declared by the court, that at the common law a 
perſon diſturbing divine ſervice might be removed by any 
other perſon there preſent, as being all concerned in the 

ſervice of god that was then performing; ſo that the diſ- 

turber was a nuſance to them all, and might be removed 

by the ſame rule of law that allows a man to abate a nu- 

lance. Gif. 304. 1 Mad. 168. 
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E. 15 C. 2. The court refuſed to grant a certiorari, | 
to remove an indictment at the ſeſſions againſt the defen- 
dant for not behaving himſelf reverently and modeſtly at 
the church during divine ſexvice; becauſe altho' the diene 
is puniſhable, by eccleſiaſtical cenſures, yet they judged it 
2 proper cauſe within cogniſance of the juſtices of. the 
peace, and indictable. 1 Keb. 401. 

he the 1 W. c. 18. If. any perſon ſhall Ae and By the act of 
of V purpoſe e, ebay or contemptuauſly, come into any cathe- he 
dral or pariſb church chapel or other congregation permitted by 
this aft, and diſquiet of diſturb the ſame, or miſuſe any preach- 
er ur teacher ; be Hall, on proof thereof befare a juſtice of be 
peace, by. tuo Mate find two ſureties to be bound by r 
 nizance in the ſum 50 l, and in default of ſuch 2 al | 
le committed to ptiſot, there to remain till the next general on 


uarter ſeſſions : and upon conviction of the ſaid offence a ich wo 
Fn Jl ff wr Yah ſ. 18. ah * 
4. B —5 3 . L. derfors ello ly By the riot af 
 rutoufly afſe nb 4 8 to the diflurbance 
of the be pov peace, Il unlaw h and with force demoliſh 


or pull dawn, or. begin to demoliſp or pull down, any church or 
chapel or . vr religious worſhip certified and regiſtred 
2 40 to the 1 c. 18. the ſame ſhall aach felony 
without benefit f clergy. And the hundred ſhall IT ds- 
mages, as 1 s of Aan. 4 47 ©. 2 on 


IV. Performance of the e ſervice, 1 in the feral 
Pam thereof. 01 


The — . offices are treated of under the title 
Polidays, | "ap 

1 Con. 14. The common x prayer ſhall be faid'or ſung Common prayer 
diſtinctly and reverently, upon ſuch days as are appointed ©? de uled oa hö- 
to be kept holy by the book of common prayer, and their 8 
eyes, and at convenient and uſual times of thaſe days, 
and in ſuch places of every church, as the biſhop of the 
dioceſe or eceleſiaftical ordinary of the place ſhall think 
meet for the largeneſs ar ſtraitneſs of the ſame, ſo as the 
people may be moſt edified. All miniſters likewiſe ſhall 
obſerve the orders rites and ceremonies preſcribed in the 
book of common prayer, as well in reading the holy ſcrip- 
tures and ſaying of prayers, as in adminiſtration uf the 
lacraments, 1 — either diminiſhing in regard of preach- 
ing, or in any other reſpect, or _— any thing in the 
matter or form thereof. 
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2. And ere. preface to the book of common prayer: All 
prieſts and deacons are to ſay daily the morning and even- 
ing prayer, either privately or openly, not being let by 
fickneſs, or ſome other urgent.cauſe, 

And the curate that miniſtreth in every'pariſh church 
or Chapel, being at home, and not being otherwiſe rea- 
ſonably hindred, ſhall ſay the ſame in the'pariſh church 
or chapel where he miniſtreth; and ſhall cauſe a bell to 
be tolled thereunto, a convenient time before he begin, 
that the people may come to hear god's word, and to pray 

By the rubrick before the common prayer of the 
2 14. 6 it was ordered thus: The prigſt being in the quire, 


Hall begin with a loud voice the lord's prayer, called the pater 


noſter. | 55 | 3 
V the guire] That is, in his own ſeat there, as the 
way was all Edward the ſixth's time; and as is ſtill done 


in ſome churches: but in the beginning of queen Eliza- 


beth's reign, reading deſks began to be ſet up in the body 
of the church, and divine ſervice to be read there, by ap- 


pointment of the ordinaries, according to the power veſted 


in them by the rubrick of the 5 & 6 Ed. 6. Gif. 297, 


Shall begin] All that now goes before, viz. the ſentences, 
exhortation, confeſſion, and abſolution, were firſt inſerted 
in the ſecond book of Edward the fixth.. 2 Burnet 7b. 


By the rubrick before the preſent common prayer : The 
morning and evening prayer ſhall be uſed in the accuſtomed Place 


of the'thurch, chapel, or chancel ; except it ſhall be otherwiſe 


determined by the ordinary of the place. 


nie ef the mi- 4. By Can. 58. Every miniſter ſaying the publick pray- 


- piſter officiating 


ers, or miniſtring the ſacraments or other rites of the 
church, ſhall wear a decent and comely-ſurplice with 
ſleeves, to be provided at the charge of the 'pariſh. And 
if any queſtion ariſe touching the matter decency or come - 
lineſs thereof, the ſame ſhall be decided by the diſcretion 
of the ordinary. Furthermore, ſuch miniſters as are gra- 
duates ſhall wear upon their. ſurplices at ſuch times, ſuch 
hoods as by the orders of the univerſities are àgreeable to 
their degrees; which no miniſter ſhall wear, being no 
N under pain of ſuſpenſion : notwithſtanding, it 
be-lawful for ſuch minifters as are not graduates, to 
wear upon their ſurplices, inſtead of hoods ſome decent 
tippet of black, ſo it be not filk, $7 


But 
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1 But this canon {which is ſomewhat obſervable) is in 
— part deſtroyed by the ſtatute law, and by the rubrick pe- 
y fore the preſent common prayer. | 


For by the 1 El. c. 2. it is provided, that ſuch ornaments 
h of the ur, and f the miniſters thereof, ſhall be retained 
- and uſed, as was in this church of England by authority of par- 
h lament in the ſecond year of the reign of king Edward the 
0 hh; until other order ſhall be therein taken by the authority of 
the queen's majeſty, with the advice of her commiſſioners ap- 
pointed and authorized under the great ſeal for cauſes ecclefiaſi:- 
cal, or of the metropolitan of this realm. ſ. 25. hich 
other order as to this matter, was never taken. 

And by the rubrick before the common prayer of the 
14& 14 C. 2. Tt is to be noted, that ſuch ornaments ;of the 
church, and of the miniſters thereof at all times of their mini- 
ratio, ſhall be retained and be in uſe, as were in this church 
of England by the authority of parliament in the ſecond year 

the reign of king Edward the fixth. | | 

Therefore it is neceſſary to recur in this matter to the 
common prayer book eſtabliſhed by act of parliament in 
the ſecond year of king Edward the ſixth. In which there 
is this rubrick : In the ſaying or ſinging of matens and 
« evenſonge, baptizyng and burying, the miniſter in paryſhe 
« churches and chapels annexed to the fame, ſhall uſe 
6 a furples. And in all cathedrall churches and colled- 
« pes, the archdeacons, deanes, proveſtes, maiſters, pre- 
„ bendaryes, and fellowes, beinge graduates, may uſe in 
the quiere, beſide theyr ſurpleſſes, ſuch hoodes as per- 
« taineth to their ſeveral degrees whiche they have taken 
« in any univerſitie within this realme. But in all other 
places, every miniſter ſhall be at libertie to uſe any ſur- 
« ples or no. It is alſo ſeemly that graduates, when 


* tayneth to theyr ſeverall degrees.“ 


offices not here ſpecified, and even in the adminiſtration 
of the holy communion, it ſeemeth that a ſurplice is not 
neceſſary. And the reaſon why it is not injoined for the 
holy communion in particular, is, becauſe other veſtments 
are appointed for that miniſtration, which are as follow- 
eth: “Upon the day, and at the time appointed for the 
* miniſtracion of the holy communion, the prieſt that 
* ſhall execute the holye miniſtery, ſhall put upon hym 
the veſture appointed for that miniſtracion, that is to 
„ fay a white alle plain, with a veſtment or cope. And 
* where there be many prieſtes or deacons, there ſo many 

* | « ſhall 
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* 


* © 


* they dooe preache, ſhoulde uſe ſuche hoodes as per- 


So that in marrying, churching of women, and other 
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evening prayer, 


aſter the litany. 
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<« ſhall ee to helpe a in the miniſtracion, 2 
0 ſhall. be requiſite; and have upon them em likewſ 
04 the veſtures appointed for their miniſery, tha is to fay 
, alles with twuacles.” 
Ri the. alb differs from the. ſurplice i in being cloſ 
ve 
« And whenſoever the buſhop ſhall celebrate the holye 
* communion in che churche, or execute any other pub- 
„ lique minyſtracion ; he ſhall have upon hym, beſyle 
« his rochette, a ſurples or albe, and a cope or veſtwent, 
ce and alſo hys paſtoral ſtaffe in hys hand, or elles bor 
6 or holden CE hys chapelyne. “ 
5. In the 2d of Ed. * "The order for morning and 
evening prayer 0 (as was ſaid before) with the lord 
prayer, and ended with the third collect for grace; the 
other five prayers that paw follow having been added ſince. 
Gib. 300. 
— which, and from other ions which fol- 
low, it will appear, that beſides the ſeveral offices being 
now generally put into one, which at fuſt were diſtin} 
and ſeparate, they are now become much longer than ori- 
ginally they were, by the additions from time to time 
which have thereunto been male. 
6. Rubr. The pſalter followeth the divifion of the he- 
brews, and the tranſlation of the great engliſh bible, ſet 
forth and uſed in the time of king Henry the eighth and 
Edward the ſixth. 
2 Can. 15. The litany ſhall be ſaid or ſung, when 
as is ſet down in the book of common prayer, by the 
2 vicars miniſters or curates, in all — 4. col- 
egiate and pariſh churches and chapels, in ſome conve- 
nient place, according to the diſcretion of the biſhop of 
the dioceſe, or ecclefiaſtical»ordinary of the place; more 
—— upon the wedneſdays and fridays weekly, 
tho' the 7 be not holidays, the miniſter at the accuſtomed 
hours. of ſervice ſhall reſort to the church and chapel, and 
warning being given to the people by tolling of a bel, 
Thall ay the litany. preſcribed in the book of common pray- 
cr: whereunto we wiſh every houſeholder, dwelling with- 
in half a mile of the church, to come or ſend one at 
the leaſt of his houſhold fit to join with the, miniſter in 
ayers. 
yo 8. Of the prayers and thankſgivings which now ſtand 
at the end of the litany. ſervice, the firſt two prayers (for 
rain and fair weather), were at the of the communion 


ſervice inthe book of the 2 Ed. 970 


o Which were added 
; m 


raue ſerious and intelligible way, the reformatio legum 
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famine 3 In the time of war; and, In the time of, plague 
nd fickneſs, - The prayer to be uſed after any other, and 
the thankſgivings for rain, fair weather, plenty, and de- 
liverance from enemies, were brought in by king: James 
the firſt. The' prayers, In the ember weeks, Far the par- 


lament, and For all conditions of men, were added in 


1661; as were alſo the general thankſgiving, and the 
thankſgiving for publick peace, and for deliverance from 
the plague. Size .... 


ſhip directed in the book of common prayer ſhall be uſed 
in the church, and no other; but with this proviſo, that 
it hall be lawful for all men, as well in churches cha- 
pels oratories or other places, to uſe openly any pſalms or 
prayer taken out of the bible, at any due time, not letting 
or omitting thereby the ſervice, or any part thereof, men- 
tioned in the ſaid book. 2 & 3 Ed. 6. c. 1. 7. 

And whereas heretofore there hath been great diverſity in ſay- 
ing and ſinging in churches within: this realm, ſome fellowin 
daliſbury »/e,, fome Hereford uſe, and fome the uſe of Bangor, 
ſme of York, ſome of Lincoln; zow from henceforth all the 
whole realm ſball have but one uſe, Pref. to the com. pr. 

Saliſbury uſe] Lindwood ſpeaking of the uſe of Sarum, 
ſays, that almoſt the whole province of Canterbury fol- 
loweth this uſe z and adds as one reaſon of it, that the bi- 


thoſe times when the archbiſhop of Canterbury ſolemnly 
performeth divine ſervice in the preſence. of the college of 
biſhops, he ought to govern the quire, by uſage and an- 
cient cuſtom. Gib. 259. | | So 


Some Hereford wſe] In the northern parts was generally 
obſerved the uſe of the archiepiſcapal church of Vork; 
in South Wales, the uſe of Hereford; in North Wales, 
the uſe of Bangor; and in other places, the uſe of other 
5 the principa ſees, as particularly that of Lincoln. Ayl. 

ar, 35 . — f 3 ke $1 . N 
The rule laid down for church muſick in England al- 
moſt 1000 years ago, was, that they ſhould obſerve a 
plain and devout melody, according to the cuſtom of the 


ber injunctions was, that there ſhould be a modeſt and 
vſtin ſong, ſo uſed in all parts of the common prayers 
in the church, that the ſame may be as plainly underſtood, 
if it were read without ſinging. Of the want of which 


had 


ſhop of Sarum is precentor in the ＋ > of biſhops, and at 


church, And the rule preſcribed by queen Elizabeth in 


#34 


9. By the ſeveral acts of uniformity, the form of wor- Singing, 


milies gravely and aptly ; and they that were inſtituted, 


And by the rubrick : After the Nicene creed is ended, 
the: curate: ſhall declare unto the people what holidays or 


the rules of this book, or injoined by the king, or by the 
ordinary of the place. 


ing exceeding ſmall}; and moreover the ſtate having 2 
jeolous eye upon them, as if they were not very wel 


not licenſed to preach, were by the canons prohibited to 
nerally and juſtly forbear to put the canons as to this mat- 


nation, and by the very nature of his office. Johnſ. 48. 
Arundel. No prieſt not being licenſed ſhall exerciſe the 
the biſhop, and ſhall produce the authority by which he 


the goſpel in the church of god, and to preach the fame, 


the word of god, and to minifter the holy ſacraments, 
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had complained before. And whether ſome. regulation; 
may not now be neceſſary, to render church muſick truly 
uſeful to the ends of devotion, and to guard againſt in. 
Gar levities; ſeemeth to require ſome — 2 
Git 298, 20. e x27 
10. By the ſtatute of 26 G. 2. c. 33. After the ſecond 
leſſon ſhall the banns of matrimony be publiſhed. 


faſting days are in the week following to be obſerved; 
and then alſo, if occaſion be, ſhall notice be given of the 
communion ; and briefs, citations, and excommunications 
read: and nothing ſhall be proclaimed or publiſhed in the 
church, during the time of divine ſervice, but by the mi- 
niſter ; nor by him any thing, but what is preſcribed in 


11. The clergy in queen Elizabeth's time being very 
ignorant (and no wonder their ſtipends in moſt places be- 


affected to the reformation ; none were permitted to preach 
without licence, but they were to ſtudy and read the ho- 


' ſubſcribed a promiſe to the ſame effect. And this con- 
tinued in ſome meaſure in the next reign : for miniſters 


expound any text of ſcripture, and were only to read the 
homilies, even in their own cures, But the occaſion of 
thoſe canons being now taken away, the biſhops do ge- 


ter in execution ; and every prieſt is permitted to preach, 
atleaſt in his on cure, as he may and ought to do by the 
old canon law, and by the charge given him at his ordi 

The reſtraints in this kind were (and are) as follows: 


office of preaching, until he ſhall be examined and ſent by 


preacheth. Lind. 288. | 
Form of ordaining deacons : Take thou authority to read 


if thou be thereto licenſed by the biſhop himſelf. . 
Ferm of ordaining priefts : Take thou authority to preach 


in the congregration where thou ſhall he lawfully appoint- 
ed thereunto, 7 
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Art. 23. It is not lawful for any man, to take upon 


him the office of publick preaching, or miniſtring the 
acraments in the congregation, before he be lawfully cal- 

led and ſent to execute the ſame, And thoſe we ought to 

judge lawfully called and ſent, which be choſen and called 

to this work by men who have publick authority given 

unto them in the congregation, to call and ſend miniſters 
into the lord's vineyard. 


Can. 36. No perſon ſhall be received into the miniſtry, - 


nor admitted to any eccleſiaſtical living, nor ſuffered to 
preach, to catechize, or to be a lecturer or reader of di- 
vinity in either univerſity, or in any cathedral or colle- 
giate church, city, or market town, pariſh church, cha- 
pel, or any other place within this realm; except he be 
licenſed either by the archbiſhop or by the biſhop of the 
dioceſe where he is to be placed, under their hands and 


ſeals, or by one of the two univerſities under their ſeal - 


likewiſe z and except he ſhall firſt ſubſcribe to the three ar- 
ticles concerning the king's ſupremacy, the book of com- 
mon prayer, and the thirty nine articles : and jf any bi- 
ſhop ſhall licenſe any perſon without ſuch ſubſcription, 
he ſhall be ſuſpended from giving licences to preach for 


the ſpace of twelve months. 23. 4 
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And by the 31 El. c. 6. If any perſon ſhall receive or c . 


take any money, fee, reward, or any other profit, di- 2 PAC 


rely or indirectly, or any promiſe thereof, either to him- 
ſelf or to any of his friends (all ordinary and lawful fees 
only excepted), to procure any licence to preach ; he 
hall forfeit 401. /. 10. 

After the preacher ſhall be licenſed, then it is ordained 
2s followeth : | 

Can. 45. Every beneficed man, allowed to be a preach- 
er, and reſiding on his benefice, -having no lawful im- 
pediment, ſhall in his own cure, or in ſome other church 
or chapel (where he may conveniently) near adjoining, 
where no preacher is, preach one ſermon every ſunday of 
the year ; wherein he ſhall ſoberly and fincerely divide the 
word of truth, to the glory of god, and to the beſt edi- 
hcation of the people. | 

Can. 47. Every beneficed man, licenſed by the laws 
of this realm (upon urgent occaſions of other ſervice) not 
to reſide upon his . a6 ſhall cauſe his cure to be ſup- 
plied by a curate that is a ſufficient and licenſed preacher, 
if the worth of the benefice will bear it. But whoſoever 
hath two benefices, ſhall maintain a preacher licenſed, in 
the benefice where he doth not refide, except he preach 
himſelf at both of them uſually, ; 
. 2 


By 
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"By Can. 56: Neithet the miniſter, churchwardens, not 
any other officers of the church, ſhall ſuffer any man t 
preach within their churches or chapels, but ſuch as b 
ſkewinig their licence to preach ſhall appear unto them ig 
be ſufficiently authorized thereunto, as is aforeſaid. 
Can. 51. The deans, preſidents, and reſidentiaries of 
any cathedral or collegiate church, ſhall ſuffer no ſtranger 
to preach unto the people in their churches ; except t 
be allowed by the archbiſhop of the province, or by the 
biſhop of the ſame dloteſe, or by either of the univerfities: 


and if any in his ſermon ſhall publiſh any doctrine either 


ſtrauge of diſagreeing from the word of god, or from any 
of the” thirty nine articles, or from the Look of common 
prayer; the dean bt reſidents ſhall by their letters, ſub- 
ſcribed with ſome of their hands that heard him, fo ſoon 
as may be, give notice of the ſame to the biſhop of the 
dioceſe, that he may determine the matter, and take ſuch 
order therein as he ſhall think convenient. 

Can. 52. That the biſhop may underſtand (if occaſion 
ſo require) what ſermons are made in every church of his 


_ dioceſe, and who preſume to preach without licence; the 


churchwardens and ſidemen ſhall ſee, that the names of 
all preachers which come to their church from any other 
place, be noted in a book, which they ſhall have ready 
for that purpoſe ; wherein every preacher ſhall ſubſcribe his 
name, the day when he preached, and the name of the 
biſhop of whom he had licence to preach. 

Can. 53. If any preacher ſhall in the pulpit particularly 
or namely of purpoſe impugn or confute any doctrine de- 
livered by any other preacher in the ſame church, or in 
any church near adjoining, before he hath acquainted, the 
biſhop of the dioceſe therewith, and received order from 
him what to do in that caſe, becauſe upon ſuch publick 
diſſenting and contradicting there may grow much offence 
and diſquietneſs unto the people; the churchwardens or 
party grieved ſhall forthwith ſignify the ſame to the faid 
biſhop, and not ſuffer the ſaid preacher any more to occu- 
py that place which he hath once abuſed, except he faith- 
fully promiſe to forbear all ſuch matter of contention in 
the church, until the biſhop hath taken further order 
therein: who ſhall with all convenient ſpeed fo proceed 
therein, that publick ſatisfaction may be made in the con- 
gregation where the offence was given. Provided, that 
if either of the parties offending do appeal, he ſhall not 
de ſuffered to preach pendente lite. 


=_ 55. Before all ſermons, lectures, and homilies, 


the preachers and miniſters ſhall move the people, to 2 
dS N WI 


| Publick Worthis. 


vith them in prayer, in this form, or to this effect 38 


briefly as conveniently they may. Ve ſhall pray for 


« Chriſt's holy catholick church, that is, for the whole 
« congregation of chriſtian people diſperſed throughout 
« the whole world, and eſpecially for the churches of 
6 England, Scotland, and Ireland. And herein 1 re- 
« quire you moſt eſpecially, to pray for the king's moſt 


« excellent majeſty, our ſovereign lord James, king of 


« England, Scotland, France, and Ireland, defender of 
« the faith, and ſupreme governor in theſe his realms, 
« and all other his dominions and countries, over all per- 
« ſons, in all cauſes, as well eccleſiaſtical as temporal. 
« Ye ſhall alfo pray for our gracious queen Anne, the 
« noble prince Henry, and the reſt of the king and queen's 
« royal iſſue, ' Ye ſhall alſo pray for the miniſters of 
« god's holy word and ſacraments, as well archbiſhops 
« and biſhops, as other paſtors and curates. Ye ſhall 
« alſo pray for the king's moſt honourable council; and 
« for all the nobility and magiſtrates of this realm, that 
« all and every of theſe in their ſeveral callings, may 
« ſerve truly and painfully to the glory of god, and the 
« edifying and well governing of his people, remembring 
« the account that they muſt make. Alſo ye ſhall pray 
« for the whole commons of this realm, that they ma 
« live in the true faith and fear of god, in humble obe- 
« dience to the king, and brotherly charity c = no- 
« ther. Finally, let us praiſe god for all thoſe which 
« are departed out of this life in the faith of Chriſt, and 
« pray unto god that we may have grace to direct our 
« lives after their good example ; that this life ended, we 
„may be made partakers with them of the glorious re- 
* ſurrection in the life everlaſting : always concluding 
with the lord's prayer. . 

The like form was injoined by the injunctions of queen 
Elizabeth in the year 1559; and a form of bidding was 
likewiſe preſcribed (but of a different tenor from theſe two) 
by the injunctions of Edward the fixth ; and alſo before 
this (and before the reformation) we find the like bidding 
form in engliſh, in a f/tval printed in the year 1509, 
wiich is much longer than theſe, and is reprinted at 
length by Dr Burnet in his hiſtory of the reformation, 
Vol. 2, Append. p. 104. . Fee | jib 

The occaſion of this kind of bidding prayer (as it is 
called) was that, in the ancient church filence was com- 
nanded to be kept for a time, for the peoples ſecret pray- 
fs; and in this or ſuch like form the miniſter directed 

I the 
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people what to pray for. A remainder of 
| 5 is * preſerved in the office of ordination of My - 
Ian. 28. N : el 

In the year 1661, there is an entry in the journal of o 
che upper houſe of convocation, that the biſhops unani- 2 
mouſly voted for one form of prayer, to be uſed by all 11 
miniſters, as well before as after ſermon: and that this p 
order was purſued in the convocation (altho? not brought 2 
to effect), appears from the minutes of the dower houſe, ; 
where on Jan. 31. we find a committee appointed for this 8 
(among other purpoſes) to compile a prayer before ſer- ; 
mon. Gibf. 311. . | | 
Peccham. Every prieſt ſhall explain to the people, four 4 
times a year, the fourteen articles of faith, the ten com- 3 
mandments, the two 2 precepts, the ſeven works 7 
of mercy, the ſeven deadly fins with their conſequences, 
the ſeven principal virtues, and the ſeven ſacraments of 1 
grace. The fourteen articles of faith {whereof ſeyen be- b 

long to the myſtery of the trinity, and ſeven to Chrift's 
humanity) are, 1. The unity of the divine eſſence in the : 
three perſons of the undivided trinity. 2. That the father 2 
is god. 3. That the ſon is god. 4. That the holy ghoſt, 4 
proceeding from the father and the ſon, is god. 5. The f 
creation of heaven and earth by the whole and undivided I 
trinity. 6. The ſanctification of the church by the holy h 
ghoſt; the ſacraments of grace; and all other things 1 
wherein the chriſtian church communicateth.. 7. The f 
conſummation. of the church in eternal glory, to be truly | 
raiſed again in fleſh and ſpirit ; and oppoſite thereunto, f 
the eternal damnation of the reprobate. 8. The incarna- | 
tion of Chriſt. 9. His being born of the bleſſed virgin. Wii * 
10. His ſuffering and death upon the croſs. 11. His de- r 
ſcent into hell. 12. His reſurrection from the dead, : 
13: His aſcenſion into heaven. 14. His future coming b 
to judge the world. The ten commandments are the pre- g 
cepts of the old teſtament. To theſe the goſpel addeth 1 
two others, to wit, the love of god, and of our neigh- f 


bour. Of the ſeven works of mercy, ſix are collected out 
of the goſpel of St Matthew ; to feed the hungry, to give 
drink to the thirſty, to entertain the ſtranger, to cloath 
the naked, to viſit the ſick, and to comfort thoſe that are 
in priſon : and the ſeventh is gathered out of T obias, to 
wit, to bury the dead. The ſeven deadly fins are pride, 
envy, anger or hatred, ſlothfulneſs, covetouſneſs, \glut- 


tony and drunkenneſs, luxury, The ſeven principal ; 
virtues are faith, hope, charity, which reſpect god; pru- 


dence, 


: L 7 3 5 # + 
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lefice, tempefance, juſtice, fortitude, with regard unto . 
men. The ſeven ſacratments of grace are baptiſm, con- 
frmation, orders, penäance, matrimony, the euchariſt, 
and extreme unction. Lind. t, 43; 54: ; wild Mt 

12. Rubrick after the nicenè creed; Then ſhi? follow'the Homilies, 
ſermon; or one of the homflies already ſet forth of her- 
after to be ſet forth by authority. * r 

Ferm of ordaining deucins. It appertMieth to the office 
of a deacon; to read holy ſcriptures” and homilies in the 
A | | 
Art. 35. The ſecond book of homilies, the ſeveral titles 
whereof we have joined unto this article, doth contain a 
2odly and wholſome doctrine, and neceſſary for theſe 
times, as doth the former book of homilies, which were' 
ſet forth in the time of Edward the ſixth; and therefore 
ve judge them to be read in churches by the miniſters di- 
lioently and diſtinctly, that they may be underſtanded of 
the people. | Mfg 


ple. | 

Can. 46. Every beneficed man, not allowed to be a 
preacher, ſhalt procure ' ſermons to be preached in his 
cure, once in every month at the leaſt; by preachers law- 
fully licenſed; if his living, in the judgment of the ordi- 
nary, will be able to bear it. And upon every ſunday, 
when there ſhall not be a ſermon preached in his cure; he 
or his curate ſhall fead fome one of the homilies preſcribed 
or to be preſcribed by authority, to the intents afore- 

13. Beſides the publication of things merely eccleſiaſti- Publication of 
eil, there are divers acts of parliament, and other matters a 
temporal, required to be publiſhed in the churches. Such temporal matters 
re theſe which follow: | „ 

The act of uniformity of the 5 & 6 Ed. 6. is required 
to'be read in the church by the miniſter once every year. 
The ac againſt” ſwearing," of the 19 C. 2. to be read 
in the church by the miniſter four timẽs every yeat, 


Vor, III. 8 The 


258 Publick woꝛchip. 
The a& of the 12 An. fl. 2. c. 18. concerning ſhips 
in diſtreſs, to be read in the church four times a year in 
all the ſea port towns, and on the coaſt, immediately after 
prayers and before the ſermon. 
'The a& for the obſervation of the fifth of November, 
to be read by the miniſter on that day, after the morning 


prayer or preaching. Sr 

The act for the commemoration of king Charles the 
ſecond's reſtoration, to be read after the nicene creed 
on the lord's day next before the twenty ninth day of 
May yearly. 5 | 

y the 3& 4 V. c. 12. What defaults or annoyances 
the ſurveyor of the highways ſhall find in the highways, 
cauſways, bridges, ditches, hedges, trees, watercourſes, 
drains, or gutters; he ſhall, immediately after ſermon 
ended, give publick notice of the ſame in the pariſh 
church. ſ. 8. | : 

By the 17 G. 2. c. 3. The churchwardens and over- 

ſeers of the poor ſhall cauſe publick notice to be given in 
the church, of every rate for relief of the poor allowed by 
the juſtices of the peace, the next ſunday after ſuch al- 
lowance ; and no rate ſhall be reputed ſufficient to be col- 
lected, till after ſuch notice given. ſ. 1. 

By the yearly land tax acts, and by the acts for laying 
duties upon houſes and windows, the collectors of the ſaid 
tax and duties reſpectively ſhall, within ten days after 
their receipt of the duplicates of the aſſeſſment, cauſe pub- 
lick notice to be given in the church or chapel immedi- 
ately after divine ſervice on the lord's day (if any ſuch 
divine ſervice ſhall be performed therein within that time) 
of the time and place appointed by the commiſſioners, 


for hearing and determining appeals againſt the ſaid al- 


Pulpit. See Church, 


Purgation. 


| Purgation in ge- I. B Y a provincial conſtitution of archbiſhop Langts 3 
neral, Eccleſiaſtical judges ſhall not compel any to come 


to purgation at the ſuggeſtion of their apparitors, unleſs 
they be infamed by grave and good men. Lind, 312. 


And 


Purgation. 


And by a conſtitution of archbiſhop Stratford; Perſons 
defamed of crimes and exceſſes, and willing to purge them- 
ſelves, ſhall not be drawn out of one deanery into another, 
or to places in the country where victuals and neceſſaries 
of life are not to be fold : And in the enjoining of pur- 
cation to them, not more than ſix compurgators ſhall be 
required for fornication, or the like crime; nor more 
than twelve for a greater crime, as for adultery. Lind, 

I pe . . 
"I purgation was exerciſed in the following man- 
ner: When any man or woman lay under a common ſuſ- 
picion or publick fame of incontinence, or other vice; 
tho' there was not proof plain and full enough to con- 
vitt them, yet were they liable to be ſummoned before 
the ſpiritual judge, and to be charged with the crime. 
If they confeſſed; they had a certain penance immediately 
' jnjoined them: If they denied; the judge enjoined them 
purgation to be performed on a day appointed, by their 
own oath, and by the oaths of five or fix neighbours 
(more or leſs, according to the nature of the crime, and 
the condition of the perſon); and thoſe to be of good 
me and ſober converſation. The oath of the perſon ſuſ- 
pected was, to declare his own innocence : and the oath 
of the compurgators, that they believed what he ſwore 
wa true, If the perſon: came at the day appointed, to- 
ether with his neighbours, and purged himſelf according 
v the rules of the church, he was diſmiſſed, and declared 
mocent, and reſtored ta his good name; but he was 


ir the ground of the fame, for the time to come. But if 
te appeared not, he was declared contumacious, and pro- 
teded againſt as ſuch ; or if he did appear, and could 
it perform purgation (that is, either would not ſwear to 
$ own innocence, or could not bring others to ſwear 
lit they believed he ſwore true,) ſuch failure was taken 
lr conviction, and the judge proceeded to enjoin penance, 
u the ſame manner as if the perſon had been duly con- 
ited, by his own confeſſion, or by the teſtimony of 
lthers, Gi, 1042. | 

But by the 13 C. 2. c. 12. ſ. 4. It Hall not be lawful 
ir any perſon exerciſing eccleſiaſtical juriſdiction, to tender or 
miner unto any perſon whatſoever, the oath uſually called 
i cath ex officio, or any other oath, whereby ſuch perſon to 
n the ſame is tendred or admi niſtred, may be charged or 
Whelled to confeſs, or accuſe, or to purge him or ber/elf, of 


Se any 


4 the ſame time enjoined to avoid the cauſe of ſuſpicion, 
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criminal matter or thing, whereby he or ſhe may be liakle 
TG gc Oe hereby be 7. foe may bt lat 
Compelled to confeſs] So that any perſon may till offer 
himſelf voluntarily, for the clearing of his innocence, to 

ſuch purgation as hath been deſcribed. Gibſ. 1042. 
Purgation on the 2. Anciently, upon the allowance of: the benefit of 
—_— _ clergy, the perſon accuſed was delivered to the ordinary, 
| to make his purgation ; which was to be before a jury of 
twelve clerks, by his own oath affirming his innocency, 
and the oaths of twelve compurgators as to their belief of 

it, 2 H. H. 383. Wad's Civ. L. 669. Fit? 

But now, by the ſtatute of the 18 El. c. 7. this kind of 
purgation is alſo. taken away; and the perſon admitted to his 

clergy ſhall not be delivered to the ordinary. | 


— 


5 Dd 0 * 23e 12114 11 * 6 , 


Quakers. See Difſenters, 
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Quar e impedit. 


= UARE impedit is a writ that lieth, where one hath an 
= advowſon, and the parſon dies, and another preſents 
a clerk, or diſturbs the rightful patron to preſent ; then 
= the rightful patron (altho he be a purchaſer, and do not 
= | claim from his anceſtors) ſhall have this writ. But an 
= | afſize of darrem preſentment lies, where a man or his an- 
2 | ceſtors have preſented before. From whence it follows, 
that where a man may have an aſſiſe of darrem preſentment, 
he may have a guare impedit ; but not contrariwiſe. Term 
of the , 
Y And it is ſo called, in like manner as moſt of the other 
- writs in the regiſter, from certain words in the writ re- 
| | reſpecting the ſpecial matter for which the writ is brought. 
Fhe law concerning writs of quare impedis is treated of 
under the title Adyowlon, a 
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'Ntiare facumbzavie. 

7 15 E incumbravit is a writ that lies, where two are 
in plea for the advowſon of a church, and the biſhop 
admits. the.clerk of one of them within the ſix months: 
then the other ſhall have this writ againſt the biſhop. 
And this writ lies always depending the plea, Terms of 


the. L. * 120 . . N , Vi 
Which is treated of more at large under the title Ads 
yowſon, | | 
ener NEIIENT ES genes $3.ivk ha 
WU. « < > 1 44 
Nuare non admifir. 
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non admiſit is a writ that lies, where a man 


Quarrelling in the church or churchyard. See 


Church, 
Querela duplex. See Double quarrel. 
Queſtmen. See Chutchwardens, 


— 


Qudd permittat. 

UO permittat is a writ granted to the ſucceſſor of 
La parſon, for the recovery of common of paſture, by 
the ſtatute of the 13 Ed. 1. c. 24. and hath its name from 
thoſe words in the writ. N | 


Rape. 


I, 7¹ any perſon ſhall unlawfully and carnally know and abuſ; 
1 any woman child under the age of ten years; every ſuch un- 


Euful and carnal knowledge * be felony, and the offender 
3 ſoal 


Carnally know- 
ing a woman 
child undes ten 
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Rape- 


Pall fuer as a felon without allowance of clergy. 18 El. 
FIN. als 


Taking a wo- 0 By the 3 Ed. 1. c. 13. The king prohibiteth, that nor- 
man by force. du tate away by force any maiden within age (neither by her 
own conſent nor without ), nor any wife or maiden of 2 age, 
nor any other woman againſt her will; and if any do, at his 
ſuit that will ſue in forty days, the king ſhall do common right ; 
and if none commence his ſuit within forty days, the king ſhall 
' ſue : and ſuch as be found culpable, ſhall have two years in- 
priſonment, and after ſhall fine at the king's pleaſure ; and if 
they have not whereof, they ſhall be puniſhed by longer impri- 
ſonment, according as the treſpaſs reguireth. 


Do take away by force] The taking away by force of any 
woman whatſoever againſt her will, albeit there be no 
rape, is generally prohibited by this act, upon the penalty 


herein expreſſed, - 2 Inft. 182. 


Any maiden within age] This ſhall be taken for her age 
of conſent, that is, twelve years old, for that is her age 
of conſent to marriage; and the taking her away within 


that age, whether ſhe conſent or no, is prohibited by this 
act. 2 Infl, 182. 


By the 13 Ed. 1. ſt. 1. c. 34. Of women carried away 
with the goods of their huſbands ; the king ſhall. have the ſuit 
for the goods fo taken away. 


Of women carried away] This is to be underſtood of a 
violent taking away by any perſon ; and fo this action 
may be brought ag.inſt women as well as men. 2 f. 


435 


The king ſhall have the ſuit] Yet may the huſband alſo 
have his action of treſpaſs, both by the common law, and 

by the ſtatute of the 3 Ed. 1. c. 13. 2 If. 434. 
| Taking a w- 3. By the 3 H. 7. c. 2. Where women, as well maidens, 
j 1 ſub- 2 Widows, and Wives, having ſubſtances, ſome in goods movea- 
| ble, and ſome in lands and tenements, and ſome being heirs ap- 
| parent unto their anceſtors, for the Iucre of ſuch Jubflances be 
| oftentimes taken by miſdoers, contrary to their will, and after 
married to ſuch miſdoers, or to other by their aſſent, or de- 
| foiled ;, it is enafted, that what perſon that taketh any woman 
g 5 fo againſt her will unlawfully, that is to ſay, maid, widow, 
| or wife, that ſuch taking, procuring, and abetting to the ſame, 
| and alſo receiving wittingly the ſame woman ſo taten againſt 
her will, and knowing the ſame, be felony ; and that ſuch miſ- 
deers, takers, and procurators to the ſame, and receitors, Ee 


mg 
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Rape. 


ing the ſaid offence in form aforeſaid, be reputed and adjudged 
a; principal felons. 

IV here women &c.) This act, on the offender's part, 
doth extend to all degrees, and to all perſons ; but ex- 
tendeth not to all women. For on the woman's part, 
three things are neceſſarily required to make the offence 
ſelony 3 1. That the maid wife or widow have lands or 
tenements or moveable goods, or be an heir apparent. 
2. That ſhe be taken away againſt her will. 3. That 
ſhe be married to the miſdoer, or to ſome other by his 
conſent, or be defiled (that is, carnally known), . or if 
theſe concur not, the miſdoer is no felon within this ſta- 
tute, but otherwiſe to be puniſhed, 3 Inf. 61. 


Contrary to their will] It is no manner of excuſe, that 
the woman at firſt was taken away with her own conſent 
becauſe if ſhe afterwards refuſe to continue with the of- 
fender, and be forced againſt her will, ſhe may from that 
time as properly be ſaid to be taken againſt her will as if 
ſhe had never given any conſent at all : for till the force 
was put upon her, ſhe was in her own power. 1 Haw. 110 

And it is not material, whether a woman ſo taken away 
be at laſt married or defiled, with her own conſent or not, 
if ſhe were under the force at the time ; becauſe the offen- 
der is in both caſes equally within the words of the ſta- 
tute, and ſhall not be conſtrued to be out of the meaning 
of it, for having prevailed over the weakneſs of a woman, 
whom by ſo baſe means he got into his power. 1 Haw. 
IIo. 


Receiving wittingly the ſame woman] But by a conſtruc- 
tion of the common law, they that receive the miſdoers, 
and not the woman, are only acceſſaries, and not principal 


felons. 3 Inſt. 61, 62. 


Be felony] And by the 39 El. c. 9. The benefit of cler- 
2y is taken away from the principals, procurers, and ac- 
ceſlaries before. 

And for the proof of this felony the woman may be ad- 
mitted an evidence againſt the miſdoer,, tho' married to 
him; becauſe ſuch marriage was founded in force and 
terror ; and becauſe, as ſuch caſes are generally contri- 
ved, ſo heinous a crime would go unpuniſhed, unleſs the 
teſtimony of the woman ſhould be received. Gi. 418. 

And when a woman is taken by force in one county, 
and married in anothet county, the offender may be in- 
icted and found guilty in ſuch other county ; becauſe the 

84 con- 
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264 Rape. 
continuing of the force there, amounts to aforcible taking 
within the ſtatute, 1 Haw. 110. ; 


Taking a wo- 4+ 5 the + & 5 P. & M. C. 8. 1t ſpall not be lawful ts 


- man under fix- any per fon to take or convey away, or cauſe io be taken or conug- 


teen. ed away, any maid or 1 child unmarried, being withiy 


the age ſixteen years, out 0 the poſſe], wn cuſtody or gover 
and ts the will of ber father or Weg perſon Md ra, 
his will or other act he appointed her guardian; except ſuch 
raking and conveying away as ſhall be made without fraud, ly 
or for her maſter or miſtreſs, ar her guardian in ſocage, ar 
guardian in chivalry. ſ. 2. | 
Aud if any perſon above the age of fourteen years, ſhall un- 
lawfully take or convey, or cauſe to be taken or conveyed am 
maid or woman child unmarried being within the age of ſixteen 
years, out of the paſſeſſian and and the will of her father ar 
mother or guardian; he ſhall, on conviction and attainder by 
the order and due courſe of the laws of this realm, be impriſoned 
for two years, or elſe pay ſuch fine as ſhall be aſſeſſed by the 
court of ſlar chamber. ſ. 3. | 
And if any perſon ſhall ſo take away or cauſe to be taken 
away, and deflour, any ſuch maid or woman child; or ſhall 
againſt the will of or unknown to her father if he be living, or 
againſt the will of or unknown to her mother (having the cuſtody 
of her) if he be dead; by ſecret letters, meſſages, or other- 
wiſe, contract matrimony with her : he ſhall, being thereof 
lawfully convicted as dfereſaid, be impriſoned for five years, 
er elſe pay ſuch fine as ſhall be Hale by the ſaid court, The 
one mozety of tobich fines ſhall be, half to the king, and half to 
the party grieved, ſ. 4. | 
And the king and queen's honourable council of the far chan- 
ber, by bill of complaint or information, and juſtices of aſſiae by 
inguiſition or inaiftment, ſhall have power to hear and deter- 
mine the ſaid offences ; upon every which indictment and inqui- 
fittons ſuch proceſs ſhall be awarded, as upon an indifiment if 
treſpaſs at common law, N 
And if any woman child or maiden, being above the age of 
twelve years, and under the qge of ſixteen, do conſent or agrie 
te ſuch per ſon that ſball ſo make any contrałt of matrimony ; 
her next of kin, to whom the inheritance ſhould come after ber 
deceaſe, ſhall have all ſuch lands as ſhe had in poſſeſſion rever- 
fron or remainder at the time of ſuch aſſent, during the life if 
fuch perſon that ſhall ſo contra&? matrimony ; and after her di- 
ceaſe the ſame ſhall come to ſuch perſon as they ſhould have done 
in eaſe this act had not been made, other than to him only that 
ſe ſhall caniract matrimony, ſ. 6, 
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Rave. 


Providetl, that this fhall not extend to any orphans in Lon- 
dn, or uny other city borough or town, where orphans are 
commonly provided for by grant or _ 3 but the bord mayor 
and aldermen of ondon, and the head officers in other cities 
leronghs or towns, may take ſuch order therein as they have 
leen wont. . 7. | | 


Ii fhall nat be Jawful] This clauſe is but a declaration of 
the common law; by which any perſon might be fined 
and impriſoned for the offence therein ſpecified and con- 
tained : and the ſtatute is only an aggravation of puniſh- 
ment, and doth not create an offence. Gf. 419. 


Againſi the will of her father] H. 15 G. 2. K. againſt 
Ciraforth and others. The court granted an information 
againſt the defendants, for taking away a natural daugh- 
ter under ſixteen, under the care of her putative father; 
being of opinion it was within this ſtatute. Str. 1162. 


Againſt the will of her father or mother or guardian] In 


the caſe of Tuiſleton and King, M. 20 C. 2. it was al- 


edged, that the girl conſented to go; but the court too 
no notice of that: and it being plainly againſt the will of 


the parents, the Jury were directed to find the parties 
guilty. 2 Keb. 432. | 


By ſecret letters, meſſages, or otherwiſe] The mother of 
one Tibbeth, fearing that her only daughter might be ſto- 
ken, entreated the lady Gore to take her into her family ; 
who married her (being under the age of ſixteen) to her 
fon, without conſent of the mother, who was alſo her 
guardian, But the eſtate being ſued for by Hicks accord- 
ing to the tenor of the ſtatute, and it appearing to the 
court that the marriage was ſolemnized by a lawful mini- 
fer, in the church, at a canonical hour, before ſeveral 
people, and while the church doors were open; the cafe 
was found not to be within the deſign and intention of 
this ſtatute z nor could the plaintiff prove any thing ta 
make a forfeiture : ſo he was nonſuit. Gibſ. 420. 


| Honourable council of the ſtar chamber] It is declared in 
Moor's caſe, that inaſmuch as there are no negative words 
In this new conveyance of power to the ſtar chamber, and 
the court of king's bench had a right to hear and deter- 
mine before the ſtatute ; the ſame power which they had 
by the common law till remaineth to them, notwith- 


ſanding the ſtatute ; and that ſo it would have been, tho? | 


tne court of ſtar chamber had ſtill continued, And it 
appears 
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one year. Gil. 420. 


woman married, maid, or other, where ſbe did not conſent, 


king's ſuit, and there the king ſhall have the ſuit. 


barreth her appeal. 2 Inf. 434. 


: Rape. 
appears that one Story was fined rool by the court of 
king's bench, for taking away a young woman under 
fixteen out of her mother's cuſtody ; -and two women 
who were aſſiſtants 50 each; and all bound to the good 
behaviour, the firſt for five years, and the two others for 


&. By the 13 Ed. I. ſt. I. Co 34+ If a man do raviſh a 
neither before nor after; he ſhall have judgment of life and if 


member: And where a man raviſheth a woman married, lach, 
damoſel, or other, with force, alths" ſhe conſent after; he ſhall 
have fuch judgment as before is ſaid, i he be attainted at the 


Hie ſhall have judgment of life and of member] That is, he 
{hall be attainted of felony. And this is to be underſtood, 
upon an appeal to be brought by the party raviſhed. But 
if ſhe did conſent, either before or after, ſhe ſhall haye 
no appeal. 2 It. 433, 434: 


If he be attainted at the king's ſuit] And not at the ſuit 
of the party upon an appeal, as in the former caſe: for 
here it is ſuppoled, that ſhe conſenteth afterwards ; which 


By the 6 R. 2. c. 6. Again/! the offenders and raviſbers 
of ladies, and the daughters of noblemen, and other women, it 
is ordained, that whereſoever they be raviſbed, and after ſuch 
rape do conſent to ſuch raviſhers, that as well the raviſberi, as 
they that be raviſhed, be from thenceforth diſabled to have or 
challenge all inheritance dower or joint feoffment, after the death 
4 their huſbands and anceſtors. And the next of blood ſpall 

ave title immediately after ſuch rape to enter. And the buſ- 
bards of ſuch women, if they have huſbands, or if they have 
not then their fathers or other next of blood ſhall have their ſuit 
aguinſi the ravifhers, to have them thereof convi# of life and 
member, alths" the ſame woman after ſuch rape do conſent te 
the raviſber : And the defendant fhall not wage battel, but be 
tried by inquiſition of the country. Saving to the king and other 
lords the efcheats of ſuch raviſbers, if they be thereof canvif. 


all have their ſuit] That is, by appeal. 
By the 18 El. c. 7. For the repreſſing of the moſt wicked 


and felonious rapes or raviſhments of women, maids, Wives, 


and damsfels ; it is enatted, that if any perſon ſhall commit 


any manner of ſelonious rape or raviſhment, he ſhall be guilty of 
felony without benefit of clergy, | 15 
n 


And all rapes are commonly excepted out of the acts 


. Rate for the repair of the church: See Church, 
5 | 

Ir — 1 88 
: Reader. 

of 


HE office of reader is one of the five inferior orders 

in the Romiſh church. | 6 

And in this kingdom, in churches or chapels where 

there is only a very ſmall endowment, and no clergyman 

will take upon him the charge or cure thereof, it hath 

been uſual to admit readers, to the end that divine ſervice 
in ſuch places might not altogether be neglected. 

It is ſaid, that readers were firſt appointed in the church 

out the third century, In the Greek church they were 

ſad to have been ordained by the impoſition of hands: 


uit But whether this was the practice of all the Greek 
for churches hath been much queſtioned. In the Latin 
ich church it was certainly otherwife. The council of Car- 
thage ſpeaks of no other ceremony, but the biſhop's put- 
ting the bible into his hands in the preſence of the people, 
bers vith theſe words, Take this book and be thou a reader 
, it * of the word of god, which office if thou ſhalt faithfully 
ſuch * and profitably perform, thou ſhalt have part with thoſe 
„ 45 * that miniſter in the word of god.” And in Cyprian's 
Ve or ime, they ſeem not to have had ſo much of the ceremony 
leath % delivering the bible to them, but were made readers by 
ſhall tie biſhop's commiſſion and deputation only, to ſuch a 
buſ- ſation in the church. Bingh. Antig. V. 2. p. 31. 
have Upon the reformation here, they were required to ſub- 
ut {ride to the following injunctions: 
and * Imprimis, I ſhall not preach or interpret, but only 
ent ft rad that which is appointed by publick authority : 
ut be { ſhall not miniſter the ſacraments or other publick rites 
other of the church, but bury the dead, and purify women 
10, iter their childbirth : 
. ſhall keep the regiſter book according to the injunc- 
ons: | 
12170 | ſhall uſe ſobriety in apparel, and eſpecially in the 
ES church at common prayer: | 
LY | ſhall move men to quiet and concord, and not give 


ty of dem cauſe of offence ; 


J ſhall 
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Nea der. 
1 Mall bring in to my drdinary, teſtimony of my bh, 
viour, from the honeſt of the pariſh where 1 dwell, with. at 
in one half year next following gl 
I ſhalt give place upon convenient warning 10 thought wi 
by the ordinary, if any learned miniſter ſhall be placed Ia 
there at the ſuit of the patron of the pariſh : un 
I ſhall claim no more of the fruits ſequeſtred of fuch | 
cure where I ſhall ſerve, but as it ſhall be thought meet la 
to the wiſdom of the ordinary: to 
I ſhall daily at the leaſt read one chapter of the old teſta- or 
ment, and one other of the new, with good adviſement, th 
to the increaſe of my knowledge : | 10 
TI Mall not appoint in my room, by reaſon of my ab- 
ſence or ſickneſs, any other man; but ſhall leave it t l 
the ſuit of the pariſh t6 the ordinary, for aſſigning ſome lec 
other able man: | on 
I ſhall not read but ih poorer pariſhes deſtitute of incum- Ga 
bents, except in the time of ſickneſs, or for other good mi 
confiderations to be Allowed by the ordinary : of 
I ſhall not openly intermeddle with any artificers oc- WM ju 
eupations, as covetouſly to. ſeek a gain thereby; having to 
in eccleſiaſtical living the ſum of twenty nobles or aboic a 
dy the year.” i 
This was reſolved to be put to all readers and deacons his 
by the reſpective biſhops; and is figried by both the arch- ſet 
em hy with the biſhops of London; Winchel- al 
ter; Ely, Sarum, Cattifle, Cheſter, Exeter, Bath and dy 
Wells, and Glouceſter. Strype's finals. V. I. p. Job. juc 
By the foundation of divers hoſpitals, there are to be or 
readers of prayers thete, who are uſually licenſed by the ne 
biſhop. ſhe 


Reading defk. See Chutth WW « 
Refufal. See Benefice. el 
FF 10A IES Bk HER pe bied far 


8 O far as this offcer is to be coriſidered ſolely in te of 
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capacity of a notary publick, ſee the title Notary bu 
tblick., _ 3 I, 

I. Can. 123. Na, chancellor, commiſſary, archdeacon, 
official, or any other perſon uſing ecclefiaſtical juriſdie, tw 
tion, ſhall ſpeed any judicial act, eicher of 2 de 


a voluntary juriſdiction, except he have the, ordinary re- 
niſter of that court, or his lawful deputy ; or if he or they 
will, not or cannot de preſent, then ſuch perſons. as by 
ky are allowed, in that behalf to write or ſpeed, the ſame, - 
under pain of ſuſpenſion ipſo facto. | 
And this is according to the rule of the ancient canon 
lay; which, to prevent falſifications, requireth the acts 
to be written by ſome publick perſon (if hę may be had), 
or elſe by two other credible perſons : and the credit which. 
the canon law gives to a notary publick is, that his teſti- 
mony ſhall be equal to that of two witneſſes. Gzb/. 996. 

2. Can. 1 It If any regiſter, or his deputy or ſubſtitute , 
whatſoever, receive any certificate without the know-. 
ledge and conſent of the judge of the court ; or willingly. 
omit to cauſe any perſon (cited to appear upon any court 


tay) to be called; or unduly put off and defer the exa- 


mination of witneſſes to be examined by a day ſet and 
ifiened by the judge; or do not obey and obſerve the 
judicial and lawful monition of the ſaid judge; or omit 
to write or cauſe to be written ſuch citations and decrees 
23 are to be put in execution and ſet forth before the next 
court day; or ſhall not cauſe all teſtaments exhibited into 
his office to be regiſtred within a convenient time; or ſhall / 
ſet down or enact, as decreed by the judge, any thing 

falſe or conceited by himſelf, not ſo ordered or decreed 


by the, judge; or in the tranſmiſſion of proceſſes to the 


judge ad quem, ſhall add or inſert any falſhood or untruth, 
or omit any thing therein, either by cunning or by groſs 
negligence z or in cauſes of inſtance, or promoted of office, 
ſhall receive any reward in favour of either party, or be. 


of counſel directly or indirectly with either of the parties 


in ſuit; or in the execution of their office ſhall do ought 
elle malicioufly, or fraudulently, whereby the ſaid eccle- 


faſtical judge or his proceedings may be ſlandred or de- 
famed : we will and ordain, that the ſaid regiſter, or his 


deputy or fubſtitute, offending in all or any of the pre- 


miſſes, ſhall by the biſhop of the diqcefe be fuſpended . 
from the exerciſe of his office, for the ſpace of one Wo 
or three months or more, according to the quality of his 


offence; and that the ſaid biſhop ſhall aſſign ſome other 


publick notary to execute and diſcharge all things pertain- 


ing to his office, during the time of his ſaid ſuſpenſion. 


3. Dr Godolphin ſays, If there be a queſtion between 
two perſons touching ſeveral grants, which of them ſhal! 
de regiſter of the_biſhop's court; this ſhall not be tried 
in the biſhop's court, but at the common law: for altho? . 


2. the 
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him, complaining of divers miſbehaviours in his office, 


Regiſter. 


the ſubjectum circa quod be ſpiritual, yet the office it ſelf 


is temporal. God. 125. | | 

So in the caſe of K. and Ward, H. 4 G. 2. There was 
a mandamus to Dr Ward the commiſlary, to admit Henr 
Dryden to be deputy regiſter of the archbiſhop of York' 
court; ſuggeſting that Dr Thomas Sharpe had been ad. 
mitted to the office, to execute the ſame by himſelf or his 
deputy ; that he had appointed Dryden (who is averred 
to be a fit perſon) to be his deputy, whom the commiſſary 
had refuſed to admit, to the great damage of Dr Sharpe 
who complains ; and therefore the writ commands the 
commiſſary to admit and ſwear Dryden, or ſhew cauſe to 
the contrary. To this the commiſſary returns; that lon 
before the conſtituting Dryden to be deputy, John Sharpe 
and Thomas Sharpe were admitted to the office as prin- 


cipals, to hold for their lives, and the life of the ſurvivor; t wit 
that they, in the year 1714, appointed John Shaw to be na fa 
their deputy, who executed the office till John Sharpe bog 
died; that Thomas Sharpe ſurvived, and on May 12, cally 
1727, by a new appointment conſtituted Shaw his deputy, ly 
who was admitted, and executed the office until ſuſpended ke ha 
in the manner after mentioned ; that Shaw at the time of elect 
his admiſfion took an oath, that he would juſtly and ho- hren 
neſtly execute the office without favour or reward, and mini 
do every thing incumbent on the office, and not be an ene 
exacter or greedy of rewards; and then ſets forth the be 
134th Canon; and further, that whilſt Shaw was deputy, 0 8 
ſeveral proctors of the court on the ſixteenth of February nt 
1727 exhibited to the commiſlary ſeveral articles againſt * 


contrary to ſeveral of the particulars ſet forth in the ſaid 
canon; that Shaw being ſummoned on the ſixth of April 
1728, gave in his anſwer in writing (which is ſet forth); 
and then the return goes on, that foraſmuch as it appear- 
ed to the commiſſary that the anſwer was inſufficient, and 
that Shaw had confeſſed himſelf guilty of ſeveral omiflions 
and extortions in the exerciſe of his office, therefore upon 
complaint thereof to the archbiſhop, he on the twenty 
firſt of May 1728, by his commiſſion under his archiepiſ- 
copal ſeal directed to the commiſſary, and reciting that 
Shaw had been guilty in the manner before mentioned, 
doth therefore impower the commiſſary to ſuſpend him 
and aſſume another notary publick ; that by virtue hereof, 
he on the twenty fourth of May 1728 ſuſpended Shaw for 
five years, and aſſumed Joſeph Leech a notary publick, 
who before the conſtituting Dryden to be deputy, took 


upon 
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upon him and hath ever fince executed the office; that 
Shaw appealed, and in that appeal alledged, that on the 
twenty third of May 1728 he reſigned the office, and that 
Dr Sharpe had appointed William Smith to be deputy ; 
that delegates were appointed, who on the twenty third 
October 1728 iſſued an inhibition to the commiſlary, 
that pending the appeal he ſhould do nothing to the pre- 


2 judice of the appellant ; that the appeal remains undeter- 
q nined ; and for theſe reaſons he cannot admit Dryden to 
Yd te the deputy of Dr Sharp. Strange argued, that the 
return was ill, and that there ought to be a peremptory 
x nandamus 3; which argument was to the following effect; 
5 « ] muſt obſerve in general, that there is no incapacity 
| turned in Dryden, no want of any regular appointment 
G or deputation 3 on the contrary it appears, that Dr Sharpe 
Y had a power to make a deputy, and that he hath executed 
7 it with regard to Dryden: As therefore Dryden hath pri- 
g ma facie a regular title to the office, the commiſſary who 
1 ; to admit him ought not to refuſe to do his duty; eſpe- 


| cally conſidering, that the admiſſion gives no right, but 
| mly a legal poſſeſſion, to enable him to aſſert his right if 
F he has any: And upon this foundation it is, that non ſuit 
f tectus hath been held no good return to a mandamus to 
ſwear in a churchwarden, becauſe it is directed only to a 
miniſterial officer, who is to do his duty, and no inconve- 
nence can follow; for if the party hath a right, he ought 
to be admitted; if he hath not, the admiſſion will do him 
o good: This effect of a mandamus to admit, was laid 
town in the caſe of the king againſt the dean and chapter 
o Dublin, H. 7 G. which was a mandamus to admit one 
Dougate to his ſeat in the choir and his voice in the chap- 
tr; for wherever the office is but miniſterial, he is to 
aecute his part, let the conſequence be what it will: In 
tie caſe of the king and Simpſon, M. 11 G. there was a 
mandamus to the archdeacon of Colcheſter, to ſwear Rod- 
ter Fane into the office of churchwarden ; the archdea- 
wn returned, that before the coming of the writ he recei- 
ſd an inhibition from the biſhop ; but the court held 
lat was no excuſe, and that a miniſterial officer is to do 
Us duty, whether the act will be of any validity or not: 
In the caſe of Taylor and Raymond, M. 4 G. to a man- 
Gnus to ſwear in a churchwarden, it was returned, that 
fore the coming of the writ he had ſworn in another, 
ud it was held an ill return, for be the right which way 
twill, the officer is to do his duty : Theſe two laſt caſes 
ze doth in point; in one there was an inhibition (as 
I there 
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there is in this-caſe), and in the other there was anothe- 
officer, as they pretend there is here, to wit, Joſey 
Leech: But what is that inhibition? it is, to do nothing 
that may prejudice the appeal: Can this hurt Shaw ? no; 
if he is relieved on the appeal, he will be reſtored, tho 
another is admitted; if he is not relieved, it muſt be {4 
want of a right, and he will not be capable of ſuffering 
any prejudice by the other's admiſſion: But, what takes 
off all pretence of the inhibition's being material in this 
caſe is, that it appears by Shaw's own ſhewing, that he 
had the day before his ſuſpenſion ſurrendred his deputa- 
tion; and that accounts for the laſt part of the return, 
that the appeal is undetermined, it not being of any con- 
ſequence to Shaw to proſecute it any further; beſides, 
this would be to deprive Dr Sharpe of! the benefit of this 
office as long as Shaw ſhall think fit to fleep upon the ap- 
peal, Dr Sharpe having no power to expedite the deter. 
mination: A deputy is but at will; and this is to deprire 
Dr Sharp of his will for five years; which” ſuſpenſion [ 
take to be illegal; for the expreffioniin the canon of ſuch 
a number of months or: more, muſt have a reaſonable con- 
ſtruction, and can never be extended to five years: Shaw 
is intitely diveſted of the office; which anſwers the pur- 
poſe of reformation better than a bare ſuſpenſion: As 
therefore the office is vacant,' there can be no reaſon why 
the commiſſary ſhould refuſe to fill it up z and a peremp- 
tory mandamus ought to go. And by the court: Surely 
it is attempting too much, to ſupport this as a good re- 
turn; the effect of a mandamus, as laid down, is certain- 
ly ſo, that it gives no right: The canon only intended, 
that the biſhop ſhould ſuſpend, where the principal would 
not revoke; but an actual revocation is better than a ſuſ- 
penſion: It would be carrying the power of inhibitions a 
great way, if we ſhould allow them the force contended 
for by the return: We are therefore all of opinion, that 
the return is ill. Then exception was taken to the wiit, 
that a mandamus would not lie for a deputy; and for this 
was cited 6 AMAod. 18. where Holt chief juſtice lays it dowry 
that for a deputy a mandamus will not lie: But it was 
anſwered, that this is not a mandamus for the deputy, 
but for the principal to be admitted to have a deputy; the 
refuſal of Dryden is laid to be, to the great damage of Dt 
Sharpe, and therefore to do Dr Sharpe right in the pre- 
miſſes is the writ awarded; it appears Dr Sharpe has à 
freehold in the office, ſo tho' his deputy is but at will, be 
hath it for life; and in 1 Ventr. 110, a mandamus was 
| ; | grantcd 
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er granted to reſtore a perſon to the office of deputy ſteward 

pt of the court of the council of the Marches, and it was 

19 held to lie for a revocable deputy, becauſe the principal | 
qT hath no other way to get him admitted ; and in the report | 
0 of the ſame caſe in 1 Lev. 306. it is ſaid by the court, | 
or that altho' a mandamus doth not lie for a deputy, yet it | 
Ng lies for him who deputes him, to have him admitted or | 
eg reſtored, for otherwiſe he may be deprived of his power to | 
lg make a deputy, Then it was further objected, that a } 
he mandamus doth not lie for a ſpiritual office ; and for this 
a were cited divers caſes, where it was determined that a 1 
n. mandamus will not lie for a proctor, who belongeth as 

n- much to the eccleſiaſtical court as the regiſter doth : Unto 


which it was anſwered, that this is not any objection; 
a mandamus hath been granted to admit an under-ſchool- 
maſter, and yet ſchoolmaſters are within the canons of 
1603 as well as regiſters ; ſo in the caſe of Mr Folks 
ately, for the office of apparitor general of the archbiſhop 
of can: ſo it hath been often granted for a pariſh 
clerk ; for a ſexton ; ſo in like manner it was granted to 
reſtore Dr Bentley to his degrees; and to admit Dr Sher- 
lock to a prebend at Norwich; and it is to be obſerved, 
that no aſſize will lie for this office, therefore if the par 
hath not this remedy, he hath none; the reaſon why it 
was refuſed to a proctor was, becauſe it did not appear 
what intereſt he had, but here appears a freehold. And 
by the court; We all think this writ is good, notwith- 
ſtanding the exceptions that have been taken, and there» 
fore a pernptory mandamus muſt go. Str. 893. 


Regiſter book. 


1. HE keeping of a church book, for the age of Regiſter of chrif- 
thoſe that ſhould be born and chriſtened in the **nings, marria- 
pariſt, began in the thirtieth year of king Henry the on 
tighth. Gd. 144, 145. 3 Burnet 139. 

And the following canon, in the main of it, was only 
areinforcement of one of the lord Cromwell's injunctions 
in the year 1538; which was continued in thoſe of king 
Edward the fixth, and of queen Elizabeth ; in whoſe 
teign, a proteſtation being appointed to be made by mini- 
ſters at inſtitution, one head of it was, I ſhall keep 
the regiſter book, according to the queen's majeſty's in- 
junctions, Gibſ. 204. 

Vol. III. T By 
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By Can. 70. In every pariſh church and chapel within thi; 
realm, ſhall be provided one parchment book at the charge of the 
pariſh, wherein ſhall be written the day and year of every 
chriftening, wedding, and burial, which have been in the pa- 
riſh ſince the time that the law was firſt made in that behalf, 
fo far as the ancient books thereof can be procured, but eſpecially 
ſince the beginning of the reign of the late queen, And for the 
ſafe keeping of the ſaid book, the churchwardens, at the charge 
of the pariſh, ſhall provide one ſure coffer, with three locks and 
keys 3 whereof one to remain with the miniſter, and the other 
129 with the churchwardens ſeverally ; fo that neither the mini- 
fter without the twa churchwardens, nor the churchwardens 
without the miniſter, ſhall at any time take that book out of the 
ſaid coffer. And henceforth upon every ſabbath day, immedi 
ately after morning or evening prayer, the miniſter and churd- 
wardens ſhall take the ſaid parchment book out of the ſaid cffer, 
and the miniſter in the preſence of the churchwardens ſpall 
write and record in the ſaid book, the names of all perſons chriſ- 
tened, together with the names and firnames of their parents, 
and alſo, the names of all perſons married and buried in that 
pariſh, in the week before, and the day and year of every ſuch 
chriſtening, marriage, and burial ; and that done, they ll 
lay up that book in the ceffer as before: And the miniſter and 
churchwardens, unto every page of that book, when it ſhall be 
filled with ſuch inſcriptions, ſhall ſubſcribe their names. Aud 
the churchwardens ſhall once every year, within one month after 
the five and twentieth day of March, tranſmit unto the biſhp 
F the dioceſe or his chancellor, a true copy of the names of all 
perſons chriſtened married or buried in their pariſh in the year 
before (ended the ſaid five and twentieth day of March), and 
the certain days and months in which every ſuch chriſtening 
marriage and burial was had, to be ſubſcribed with the hands 
of the ſaid miniſter and churchwardens, to the end the ſane 
may faithfully be preſerved in the regiſtry of the ſaid biſhip; 
which certificate ſhall be received without fee. And if the ni- 
niſter or churchwardens ſhall be negligent in performance of any 
thing herein contained; it ſhall be lawful for the biſhop or his 
chancellor to convent them, and proceed againſt every of them as 
contemners of this our conſtitution. 


Shall write and record in the ſaid book] Which book 1s 
good evidence, and the falſifying of it is puniſhable at 
common law. Gibſ. 204. 

The names of all perſons ebriſtened and alſo of all perſons 
married and buried within that pariſh] That is to ſay, at 
the pariſh church there: for when this canon was * 

al 


Regiſcer-book:; 


and for all the time before, there was none chriſtened, 
married, or buried elſewhere ; except amongſt the papiſts, 
in whom it was very penal ſo to do; and the regiſtring 
and authenticating an act againſt law could not be intend- 
ed, Nor doth any thing in the act of toleration require 
the pariſh miniſter to regiſter the chriſtenings matriages 
or burials of any proteſtant diſſenters, which are not per- 
formed in the church according to the rites of the church 
of England. And it ſeemeth incongruous and unjuſtifiable 
for him, to make a record of that, which poflibly, and 
very probably, he knoweth nothing of. 

2. By the 26 G. 2. c. 33. For preventing undue entries 
and abuſes in regiſters of marriages; the churchwardens 
and chapelwardens of every pariſh or chapelry ſhall pro- 
vide proper books of vellum, or good and durable paper, 
in which all marriages and banns of marriage reſpectively, 
there publiſhed or ſolemnized, ſhall be regiſtred; and 
every page thereof ſhall be marked at the top, with the 
figure of the number of every ſuch page, beginning at 
the ſecond leaf with number one; and every leaf or page 
ſo numbred ſhall be ruled with lines at proper and equal 
diſtances from each other, or as near as may-be; and all 
banns and marriages publiſhed or celebrated in any church 
or chapel, or - within any ſuch pariſh or chapelry, ſhall 
de reſpectively entred regiſtred printed or written upon, 
or as near as conveniently may be to ſuch ruled lines, 
and ſhall be ſigned by the parſon vicar miniſter or curate, 
or by ſome other perſon in his preſence, and by his direc- 
tion; and ſuch entries ſhall be made as aforeſaid, on or 
near ſuch lines in ſucceſſive order, where the paper is not 
damaged or decayed by accident or length of time, until a 
new book ſhall be thought proper or neceſſary to be pro- 
vided for the ſame purpoſes, and then the directions afore- 
ſaid ſnall be obſerved in every ſuch new book : and all 
books provided as aforeſaid, ſhall be deemed to belong to 
every ſuch pariſh or chapelry reſpectively, and ſhall be 
carefully kept and preſerved for publick uſe. .. 14. 

And in order to preſerve the evidence of marriages, and 
to make the proof thereof more certain and eaſy, and for 
the direction of miniſters in the celebration of marriages 
and regiſtring thereof, it is enacted, that all marriages 
ſhall be ſolemnized in the preſence of two or more credible 


en vitneſſes, beſides the miniſter who ſhall celebrate the 
y, at lame ; and that immediately after the celebration of every 
nade, WW marriage, an entry thereof ſhall be made in ſuch regiſter 

an! be kept as aforeſaid ; in which entry or regiſter it ſhall 
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be expreſſed, that the ſaid marriage was celebrated by 


banns or licence; and if both or either of the parties mar- 


ried by licence be under age, with conſent of the parents 


or guardians as the caſe ſhall be; and ſhall be ſigned by 


the miniſter with his proper addition, and alſo by the par- 


ties married, and atteſted by ſuch two witneſles ; which 
entry ſhall be made in the form or to the effec following; 


A. B. of | i] pariſh and C. D. . A] 
* 5 ere 5 in this L424 by 
anns —_ arents 
| rl} with conſent of . * doy if 
— — in the year 
Rector 
By me | 1 | 
Curate 


This marriage was ſolemnized between us [ 8 ; 5.] in the pre- 
ſence of [& H.] ſ. 15. 


And if any perſon ſhall, with intent to elude the force 
of this act, knowingly and wilfully inſert, or cauſe to be 
inſerted in the regiſter book of ſuch pariſh or chapelry as 
aforeſaid, any falſe entry of any matter or thing relating 
to any marriage; or falſly make alter forge or counterfeit 


any ſuch entry in ſuch regiſter, or cauſe or procure the 


fame to he done, or act or aſſiſt therein; or utter or pub- 
liſh as true any ſuch falſe altered forged or counterſcited 
regiſter as aforcſaid, or a copy thereof, knowing the ſame 
to be falſe altered forged or counterfeited ; or ſhall wil- 
fully deſtroy, or cauſe or procure to be deſtroyed, any 
regiſter book of marriages, or any part of ſuch regiſter 
book, with intent to avoid any marriage, or to ſubject any 
perſon to any of the penalties of this act; he ſhall be 
guilty of felony without benefit of clergy. /. 16. 

3. By the 30 C. 2. c. 3. for burying in woollen, it is 
enacted, that the miniſter of every pariſh ſhall keep a re- 
giſter, in a book to be provided at the charge of the pa- 
riſh, and make a true entry of all burials within his 
pariſh, and of all affidavits of perſons being buried in 
woollen brought unto him according to the ſaid act; and 


where no ſuch affidavit ſhall be brought unto him 9 
the 


Regiſter book. 


the time therein limited, he ſhall enter a memorial there- 
of in the ſaid regiſtry, againſt the name of the party in- 
terred, and of the time when he notified the ſame to the 
churchwardens or overſeers of the poor according to the 
ſaid act. /. 7. 

E. 6 G. 2. Dormer and Ekyns, Mr Abney moved for 
an information in the court of king's bench, againſt Mr 
Ekyns, rector of the pariſh church of Walton, and 
againſt Mr Bonner curate of the ſame church, for refuſing 
to give Mr Dormer copies of certain parts of a regiſter 
belonging to that pariſh, and likewiſe for refuſing to give 
him a certificate of certain perſons of the family of the 
Dormers being born in that pariſh. He faid, that an 
ejectment was depending in this court, at the time this 
refuſal was made, and ſtill continued to be fo, between 
Mr Dormer and Mr Parkerſon and his wife, concerning 
certain lands which the plaintiff claimed as heir male of 
the Dormer family. Several of that family were born in 
the pariſh of Walton; and for this reaſon it was neceſſary 
to have copies of ſeveral parts of the regiſter, and likewiſe 
a certificate of the birth of many in that family. Accord- 
ingly Mr Dormer made his application to the rector and 
curate of that pariſh for this purpoſe, and offered to pay 
them for the ſame ; but they refuſed letting him have 
them; and the only reaſon they gave was, that Mr- Par- 
kerſon and his wife were the defendants, and they would 
do nothing to their prejudice. Of this fact he ſaid he had 
an affidavit ; and for fuch an extraordinary denial of juſtice 
he hoped the court would grant an information. The 
court ſaid, you have a right to inſpect the publick books 
of the pariſh ; but cannot oblige the rector or curate to 
make you out either copies of thoſe books, or a certifi- 
cate; for which reaſon, they could not grant the motion, 
Upon this he changed his motion, and deſired a rule to 
inſpect thoſe books. The court ſaid, motions to inſpect 
the publick books of corporations, they grant without an 
affidavit ; but in motions to inſpect the publick books of a 
pariſh, an affidavit is always requiſite. By ſuch affidavit, 
they ſaid too, it muſt be ſworn, that the copies of them 
are neceſſary to be produced in evidence at a trial of a 
cauſe depending, and likewiſe that the inſpection of thoſe 


books to take copies has been demanded and refuſed. Now 


in the preſent caſe, the firſt part was ſworn to, but not 
the latter; for which reaſon the court refuſed to make 
any rule at preſent, 2 Barnard. 269. 


2 [Note, 


Regiſter book. 


[Note, the regiſter book belongs to the pariſh, and the 
incumbent alone 1s not intruſted with the keeping of it, 
much leſs the curate. But by the canon abovementioned 
it is to be kept under three Jocks, the key of one only of 
which locks the miniſter is to keep, and the churchwar- 
dens the other two. So that the application in ſuch caſe, 
as it ſeemeth, ought to be to the miniſter and church- 
wardens, ] 
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Repair of the Church. See Church. 


- 5 MLS 7 ACT. | 
e ca- As Ao FL 1 e. bn, 7, 
_— I, © bm The biſhop ſhall provide, that in every 
church there ſhall be one reſident, who ſhall take 
care of the cure of ſouls, and exerciſe himſelf profitably 
and honeſtly in performing divine ſervice and adminiſtra- 
tion of the ſacraments. Athon 36. 

The rule of the ancient canon law was, that if a cler- 
gyman deſerted his church or prebend, without juſt and 
neceflary cauſe, and eſpecially without the conſent of the 
dioceſan, he ſhould be deprived. And agreeable hereunto 
was the practice in this realm; for tho? ſometimes the bi- 
ſhop proceeded only to ſequeſtration or other cenſures of 
an inferior nature, yet the more frequent puniſhment was 
deprivation. Gf. 827. „ | 

Reſidence by the 2. Rugularly, perſonal reſidence is required of eccleſi- 

dommon lau. aſtical perſons upon their cures; and to that end, by the 
common law, if he that hath a benefice with cure be cho- 
ſen to an office of bailiff, or bedle, or the like ſecular 
office, he may have the King's writ for his diſcharge, 
2 Injl. 62.5. 

For the inteadment of the common law is, that a clerk 
is reſident upon his cure; inſomuch that in an action of 
debt brought againſt J. S. rector of D. the defendant plead- 
ing that he was demurrant and converſant at B. in ano- 
ther county, the plea was over-ruled ; for fince the de- 
lendant denied not that he was rector of the church of D. 
he ſhall be deemed by law to be demurrant and conver- 
fant there for the cure of ſouls. 2 Jnft. 625. 

Kefence by la- 3. By the ſtatute of articuli cleri, 9 Ed. 2. ſt. I. c. 8. 
tote. In the articles exhibited by the clergy, one is as follows: 
| | Alla 


3 R 


12 9 boos 4 


5 


22 


1 


/ , 

Reſidence. 
Ale barons of the king's exchequer, claiming by their privil ge, 
that they ought to make anſiuer ta no complainant out of the 


ſame place, do extend the ſame privilege unto clerks abiding 


there, called to orders or unta reſidence, and inhibit ordinaries 
that by no means or for any cauſe, ſo long as they be in the 
exchequer, or in the king's ſervice, they ſhall not call them ta 
judgment : Unto which it is anſwered, It pleaſeth our lord 
the king, that ſuch clerks as attend in his ſervice, if they 
offend, ſhall be correct by their ordinaries, like as other; but 
j ling as they are occupied about the exchequer, they ſhall not 
be bound to keep reſidence in their churches : And this is added 
if new by the king's council ; The king and his anceſtors, ſince 
time out of mind, have uſed that clerks which are employed in 
bis ſervice, during ſuch time as they are in ſervice, ſhall nat be 
cmpelled to keep. reſidence at their benefices ; and ſuch things as 
be thought neceſſary for the king and commonwealth, ought not 
to be ſaid to be prejudicaal to the liberty of the church. 


If they offend] This extendeth only to offences or 
crimes, whereof the eccleſiaſtical court hath cognizance, 
as hereſy, adultery, and the like; which the ordinary may 
correct; and not unto civil actions. 2 In. 624. 


Added of new by the king's council] By this is meant the 
parliament, or common council of the realm, as it is 
termed in original writs, and in other legal records, and 
ſo it is taken in other acts of parliament, and in the pre- 
amble of this act alſo. 2 11ſt. 624. 


That clerks which are employed in his ſervice] This is ge- 
neral, and not limited (as the former is) to the privilege 
of the exchequer; but extendeth to any other ſervice for 
the king and commonwealth : as if he be employed as an 
ambaſſador into any foreign nation, or the like ſervice of 
the king, which is for the publick, which ever muſt be 
preferred before the private. 2 Inft. 624. 


The king and his anceſtors ſince time out of mind have uſed] 
The clergy in this parliament inveighing vehemently 
againſt this anſwer, and that it tended to the breach of the 
eccleſiaſtical liberty, which was granted to them by magna 
charta, and often confirmed by other acts of parliament, 
that the church of England ſhall be free; to this it was an- 
ſwered, that the words ſubſequent in the magna charta 
explained theſe words, and ſhall have all her whole rights 
and liberties inviolable ; ſo as the clergy cannot claim any 
right but jus ſuum, nor any liberty but Iibertates ſuas (as 
the words are) ; and the point here in queſtion, viz. to 

TE & proceed 
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Velidence. 
proceed againſt a clerk for non- reſidence, whilſt he was in 
the king's ſervice for the commonwealth, was neither Jus 
ſuum, nor libertas ſua, but libertas regis, And therefore 
the parliament thought it fit to declare, that the king and 
his anceſtors had uied this liberty or prerogative time out 
of mind: and where it was ſaid, that this tended to the 
prejudice of the _— of the church, the parliament 
thereto anſwered (which is worthy, lord Coke ſays, to be 
written in letters of gold), Such things as be thought neceſſary 


for the king and commonwealth, ought not to be ſaid to be pre- 
Judicial to the liberty of the church. 2 Inſt. 624. 


By the 21 H. 8, c. 13. commonly called the ſtatute of 
non-reſidence : As well every ſpiritual perſon, now being pro- 
moted to any archdeaconry deanry or dignity in any monaſtery, 
or cathedral church, or other church conventual or collegiate, or 
Being beneficed with any parſongge or vicarage ; as all and 
every ſpiritual perſon and perſons, which hercafter ſhall be pro- 
moted to any of the ſaid dignities or benefices, with any parſi- 
nage or vicarage, ſhall be perſonally reſident and abiding in at 
and upon his ſaid dignity, prebend, or benefice, or at any one 
of them at the leaſt ; and in caſe he ſhall not keep reſidence at 
one of them as aforeſaid, but abſent himſelf wilfully by the ſpace 
of one month together, or by the ſpace of tua months to be at 
ſeveral times in any ane gear, and make his reſidence and ali- 
ding in any other places by ſuch time; he ſhall forfeit for every 
fuch default 101, half to the king, and half to him that will 
ſue for the ſame in any of the king's courts by original writ of 
debt bill plaint or information, in which action and ſuit the de- 
fendant ſhall not wage his law nor have any effoin or proteciion 
ailowed . l. 26. 

And if any perſon er perſons, ſhal! procure at the court of 
Rome, or elſewhere, any licence or diſpenſation to be non-re- 
ſident at their ſaid dignities, prebends, or beneftces, contrary ts 
this act; every ſuch perſon, putting in execution any ſuch diſ- 
penſation or licence for himſelf, ſhall incur the penalty of 20! 
for every time ſo doing, to be forfeited and recovered as aſore- 
ſaid, end ſuch licence or diſpenſation ſhall be void. ſ. 27. 

Provided, that this act of non-reſidence ſhall not extend nor 
be prejudicial to any ſuch ſpiritual perſon as ſhall chance to be 
in the king's ſervice beyond the ſea, nor to any perſon going to 
any pilgrimage or holy place beyond the fea, during the time that 
they ſhall ſo be in the king's ſervice, or in the pilgrimage going and 

returning home; nor to any ſcholar or cles being converſant 


and abiding for ſtudy, without fraud or covin, at any univer- 
fity within this realm er without ; nor to any of the chaplams 
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of the bing 7 Jn daily or quarter'y attending and abiding 


in the Hug, or_queen's moſt onourable houjhold ; nor to any 
of the c plains of the prince or princeſs, or any of the king's 
or queen's children, brethren, or fifters, attending daily in their 
honourable houfholds, during ſo lang as they ſhall attend in any 
of their houſholds ; nor to any chaplain of any archbiſhop or bi- 
ſhop, or of any ſpiritual or temporal lords of the parliament, 
daily attending abiding and remaining in any of their honoura- 
ble houſholds ; nor to any chaplain of any dutcheſs, marqueſs, 
caunteſs, viſcounteſs, or baraoneſs, attending daily and abiding 
in any of their honourable houſhalds ; nor to any chaplain of the 
ld chancellor, or treaſurer of England, the king's chamber - 
lain, or fleward of his houſhold for tis time being, the trea- 
ſarer and controller of the kings moſt honourab!e houſhold for the 
time being, attending daily in any of their hanourable houſhalds ; 
mr to any chaplain of any of the knights of the hanourable order 
of the garter, or of the chief juſtice of the king's bench, war- 
den of the ports, or of the maſter of the rolls, nor to any chap- 
lain of the king's ſecretary, dean of the chapel, amner for the 
time being, daily attending and dwe'ling in any their heuſbolde, 
during the time that they ſhall ſo abide and dwell without fraud 
or covin, in any of the ſaid honourable houſholds ; nor te the 
maſter of the rolls, or dean of the arches, nor to any chancellor 
or commiſſary of any archbiſhop or biſhop, nor to as many 4 
the twelve maſters of the chancery and twelve advocates of the 
arches as ſhall be ſpiritual men, during ſo long time as they 
ſhall occupy their ſaid rooms and offices ; nor to any ſuch ſpi- 
ritual perſons as ſhall happen by injunction of the lord chancel- 
br, or the king's council, to be bound to any daily appearance 
and attendance to anſwer to the law, during the time of ſuch in- 
junction. 1. 28. 

Provided alſo, that it ſhall be lawful to the king, to give licence 
to every of his own chaplains, for non-reſidence upon their be- 


nefices ; any thing in this act to the contrary notwithſtanding. 


l. 29. 
Provided alſo, that every dutcheſs, marqueſs, counteſs, ba- 
roneſs, widews, which ſhall take any huſbands under the degree 


| 4 a baron, may take ſuch number of coaplams as they might 


ave done being widows ; and that every ſuch chaplain may. 
bave like liberty of non-refidence, as they might have had 
beg ſaid ladies and miſireſſes had kept themſelves widows. 
33. 

Prometed to any archdcaconry, deanry, or dignity] Arch- 
deaconries and deanries being mentioned firſt, the word 
dignity (according to the common rule of the interpreta- 
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tion of ſtatutes) ſhall nor extend to higher degrees, as to 
archbiſhops or biſhops ; but only to dignities of the like 
or inferior nature to thoſe ſpecified. But if a biſhop be 
alſo an archdeacon, dean, or other inferior dignitary (not 
excepted by this ſtatute) by commendam ; he is, as ſuch 


; puniſhable by this ſtatute for non-reſidence. Gib). 886. 


Dignity] E. 41 Eliz. Broughton and Gouſley. Informati- 
on upon the ſtatute for non-reſidence. The defendant 


pleaded, that he was choſen goſpeller in the church of 8t 


Paul, London; and was reſident there by reaſon of that 
dignity. And it was thereupon demurred. It was argu- 
ed for the plaintiff, that this was not any dignity to ex- 
cuſe the defendant, The civilians divided ſpiritual func- 
tions in three degrees; 1. A function which hath juriſ. 
diction; as biſhop, or dean. 2. A ſpiritual adminiſtra- 
tion with a cure; as parſon of a church. 2. They who 
have neither cure nor juriſdiction ; as prebendaries, chap- 
lains, and ſuch like. And they defined a dignity to be, 
an accleſiaſtical adminiſtration, with juriſdiction or power 
conjoined ; and thereby they excluded the two laſt degrees 
from being any dignity : a multo fortiori, the common 
law doth ſo; and for that purpoſe were cited divers caſes 
where it was ſhewn, that an archdeacon is not a name of 
dignity ; that a parſon is not a name of dignity; a provoſt; 
a precentor ; a chaplain : and particularly, that if a vicar 
of St Paul's hath a benefice with cure, he ought to be re- 
ſident upon it; and yet that this is a greater dignity than 
goſpeller. And of that opinion were 8 and Clinch 
(the other juſtices being abſent) that it was not a dignity 
within this ſtatute. But they would adviſe upon hearing 
the defendant's counſel. And it was adjourned. But at- 
terwards the defendant compounded. Cre. Elix. 663. 


Benefices, with any parſonage or vicarage] The ſenſe being 
ſomewhat imperfect as theſe words ſtand, and the words 


differing in form of expreſſion from the foregoing part of 


the ſentence; there ſeemeth to have been a miſtake either 


in the record or in the tranſcript, and that the words 
ſhould ſtand thus, beneficed with any parſonage or vicarage. 


Shall be perſonally reſident] In the caſe of Sands and Pin- 
der, M. 44 Eliz. Where the parſon claimed a way from 
his houſe to a hamlet there named, and it was not alledg- 
ed in his plea in what vill the ſaid houſe was; it was ne- 
verthcleſs adjudged to be good, upon this reaſon, that the 
parſon ſhould be always intended to be reſident within his 
parſonage. Cro. Eliz. 898. 
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Or at any one of them at the leaſt] So that perſons who 
have a plurality of benefices with cure, or thoſe who have 
a benefice and dignity, or benefices and dignities, are not 
puniſhable for non- reſidence by this ſtatute, if they be du- 
ly reſident upon any one dignity or benefice. Gihſ. 886. 

By the ancient canon law, where a benefice was an- 
xzx2d to a dignity or prebend, the perſon was not obliged 
to reſidence upon the benefice, but at the ſuperior church, 
where his attendance was ſuppoſed to be more immediate- 
ly neceſſary. Gib. 887. 


But abſent himſelf wilfully] So that if he hath no parſo- 
nage houſe, or remove by advice of his phyſician for bet- 
ter air in order to the recovery of his health, or be remov- 
cd and detained by impriſonment, or the like; he is not 
puniſhable within this ſtatute, which ſuppoſeth the abſence 
to be voluntary. Inſomuch that an information upon the 
fatute hath been adjudged inſufficient, for want of the 
word ww1lfully expreſsly inſerted, which the court agreed 
was of force, and muſt be in of neceſſity. Gig. 887. 


And make his reſidence and abiding in any other places] Al- 
tho' by the ſtatute of the 13 El:z. c. 20. where the words 
are ordinarily reſident and ſerving the cure, a parſon may live 
in another pariſh, and yet the /zaſe ſhall not be void, in 
caſe he ſerve and attend his cure, at the proper ſeaſons 
yet by this ſtatute, where the words are, that he ſhall be 
abiding in at and upon, and not abiding in any other place, 
it is not only non-reſidence to dwell in another pariſh, 
in caſe the incumbent hath a parſonage houſe to dwell in, 
but it is alſo non-reſidence to dwell in another houſe of the 
ſame pariſh, Becauſe the ſtatute was made, not only that 
the cure ſhould be ſerved, and hoſpitality maintained; 
but alſo that the parſonage houſe ſhould be upholden, and 
preſerved in a condition ft for iacumbents to live in, 
which cannot ordinarily be ſuppoſed, if the preſent incum- 
bent doth not inhabit it. And if the ſtatute ſhould be 
otherwiſe conſtrued, many inconveniences would inſue. 
For parſons would purchaſe other houſes within their pa- 
ſhes, and be always reſident upon them, and ſuffer their 
parſonage houſes to decay, and impoveriſh their glebe, 
and inrich their own poſſeſſions, in prejudice of their 
ſueceſſors. G1bſ. 887. 

For theſe reaſons, tho' the incumbent in one caſe, de- 
miſing the parſonage houſe, reſerved a chamber to him- 
ſelf and in another caſe, held the whole parſonage houſe 
in his own hands and occupation, and kept it in good re- 
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pair; yet both theſe were affirmed to be non- reſidence 
within this ſtatute : becauſe it appeared, that the incun. 
bents were perſonally reſident in other houſes ; even tho? 
in the ſecond caſe, the houſe he refided in was within 
twenty yards of the rectory; and the firſt alfo was in the 
fame town. Gibſ. 887. 2 Brownl. 54. 


He fhall forfeit for every ſuch default 101] This (Dr 
Gibſon obſerves) is a coercion upon incumbents, which 
may be ufed by any perſon or perſons whatſoever ; and 
doth not ſuperſede or affect the right that the ordinary 
hath, by the laws of the church, to puniſh non-reſidence 
by eccleſiaſtical cenſures : which (in caſe of obſtinacy on 
the part of the incumbent) may be carried (as was faid be- 
fore) to deprivation. Gib. 887. 

But this hath been denied by others, who contend, that 
the ſtatute ſuperſedeth the canon law in this particular, 
and is. now the only rule and meaſure of proceeding, 
The reaſons which have been alledged on each fide, will 
fall in after the three next ſtatutes, which are ſupplemen- 
tary to, and illuſtrate in ſome reſpects this ſtatute, 


In any of the king's courts] That is, as is further expreſſ. 
ed, where there may be eſſoin, wager of law, and pro- 
tection; and therefore not before the juſtiees of aſſize, or 


of oyer and terminer. Gib. 887. 

So in the caſe of Garland and Burton, M. 12 G. 2. An 
information was brought at the aſſizes, againſt the defen- 
dant for non- reſidence upon this ſtatute; by which the 
action is given to him that will ſue in any of the king's 
courts, by bill plaint or information, in which no eſſoin 
is to be allowed. And upon demurrer the court held, 
that it would not lie at the aſſizes, but muſt be brought 
in the king's bench. For the 21 Fa. c. 17. never intend- 
ed to give a new juriſdiction to the aſſizes, in caſes where 
they had it not before. Str. 110g. 


Shall procure at the court of Rome, or elſewhere, any li- 
cence or diſpenſation to be non-reſident, contrary to this att] In 
our eccleſiaſtical records, we find abundance of licences 
for non-reſidence, granted by the ordinaries, on account 
of attendance upon biſhops, abbots, earls, barons, and 
the like; which licences were ſo limited, as to continue 
in force for a year, or two, or three, or ſo ſong as they 
ſhould continue in their lords ſervice. And the proviſoes 
in this act (Dr Gibſon obſerves, according to the fore- 
going doQrine) being only exemptions from the penalties 


of it, the fame canonical obligation (he ſays) reſts N 
; Ole, 
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thoſe, as well as other incumbents, who defire at any 
ime to be non-reſident on ſuch occaſions, namely, to 
ray and obtain the licence of the biſhop, and to return 
to reſidence when cited and admoniſhed by him; or other- 


wiſe to be liable to eccleſiaſtical cenſures, in ſuch manner 
v they were before the making of this act. Gi. 887. 


To any perſon going to any pilgrimage] It is thought fit 
here, and in the ſubſequent clauſes, to recite the excep- 
tions at large, that the whole taken together may be the 
better underſtood ; notwithſtanding that divers of theſe par- 
ticulars are now of no ſignification, as this (for inſtance} 
concerning pilgrimages, and thoſe in ſome of the follow- 
ing ſtatutes concerning the officers of the court of augmen- 
tations, the maſter of wards and liveries, and the like, 
which are now aboliſhed by act of parliament. 

Nor to any ſcholar being converſant and abiding for fludy, 
without fraud or covin, at any univerſity] Inſtances of ſuch 
licences in the eccleſiaſtical records are without number ; 
but becauſe they were much abuſed, to the cloaking of 
idleneſs and diſſolute living, under pretence of ſtudy, they 
were ſpecially regulated and limited by the ſtatute of the 
28 H. 8. c. 13. hereafter following. 


Nor to any chaplain of any archbiſhop or biſhop, or of any 
ſpiritual or temporal lords of the parliament] The ſervice of 
the biſhop is allowed by the canon law to be a ſufficient 
licence for non-refidence : For the neceſſary care and bu- 
ſineſs of a dioceſe do require, that the biſhop ſhould have 
the aſſiſtance of one or more clergymen. And ſince it is 
much eafier to find a proper curate to ſerve a pariſh, than 
a proper perſon to adviſe and aſſiſt the biſhop in the gene- 
ral care of the dioceſe ; the law conſiders the perſon who 
abides with the biſhop for theſe purpoſes, as more uſefully 
employed, than if he were confined to the care of one pa- 
riſh only. Biſhop Sherlock's charge in the year 17 59. page . 
And the ſtatute hath extended this exemption to other ca- 
{es not expreſsly mentioned in the canon law; as to the 
Chaplains of the nobility and great officers of the crown : 
tho' caſes of this kind had uſually been diſpenſed with be- 
fore the act; which diſpenſations were founded upon the 
2 power reſerved to the biſhop by the canon law, to 

iſpenſe where there appeared to him to be a juſt and rea- 
ſeuable cauſe. And ſince the virtue and example of great 
and potent families will neceſſarily have a great influence 
upon the manners and religion of any country; it was 
thought reaſonable, to diſpenſe with the perſonal atten- 
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tute conſiders the ſervice of the chaplain in the houſhold of 


clauſe ſeemeth to contain one exception to that limitation, 


afterwards taketh to huſband one of the nobility (as it was 


* . 
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dance of an incumbent in his pariſh, whilſt he was en. 
employed in performing the offices of his function in ſuch 
families. Id. p. 9, 10. 


During the time that they ſhall fo abide and dwell without 
fraud or covin, in any of the ſaid honourable houſholds) The ſta- 


his lord, as the only ground of the exemption; and it cannot 
be doubted (Dr Sherlock ſays), but that ſuch ſervice is 
only meant, as is proper and peculiar to the office of chap- 
lain. And therefore a mere retainer (he ſays) of a cler- 
gyman to be Chaplain to a nobleman, unleſs he aQual] 
abides and dwells in the houſehold, is no title to the ex- 
emption of the ſtatute ; and if one retained and titled 
chaplain abides in the houſhold to do any other ſervice, 
and not the ſeryice of a chaplain, it is not ſuch an ahi- 
ding as the ſtatute intends, but is fraudulent and covinous, 
Id. p. 10, II. 


It fhall be lawful to the king to give licence to every of his 
own chaplains for non-reſidence] In the former part of the 
act it was expreſſed, that the ſeveral chaplains therein 
mentioned might be diſpenſed withal for their non-reſt- 
dence, during ſuch time only as they ſhould be and remain 
in the houſhold of thoſe who retained them : but this 


with regard to the chaplains of the king; who may (as 
it ſeemeth) by this clauſe give licence to any of his own 
chaplains for non-reſidence generally, and not only du- 
ring the time of their attendance in the houſhold : And 
this proviſo ſeemeth only to be a ſaving of the king's 
right which he had before, as is ſet forth in the anſwer to 
one of the articuli cleri before mentioned, and in the com- 
ment thereupon. | 


Shall take any huſbands under the degree of a baron] It any 
of theſe retaineth chaplains, according to this ſtatute, ar 


in Acton's caſe, where the baroneſs Mounteagle, after 
ſuch retainer, took to huſband the lord Compton); the 
retainer remaineth in force, notwithſtanding ſuch mar- 
riage, and the chaplains, ſo long as they tend upon her 
ſhall not be adjudged non-refidents within this act. 4 Cv. 
2 | 


By the 25 H. 8. c. 16. IVhereas by the ſtatute of the 
21 H. 8. c. 13. it was ordained, that certain honourable 


per en, 
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bns, as well ſpiritual as temporal, ſhall have chaplains be- 
wficed with cure to ſerve ihem in their honourable houſes, which 
chaplains ſhall not incur the danger of any penalty or forfeiturs 
made or declared in the ſame parliament, for non-reſidence upon 
their ſaid benefices 3 in which act no proviſion was made for 
any of the king's judges of his high courts, commonly called the 
king's bench and the common place, except only for the chief 
judge of the King's bench, nor for the chancellor nor the chief ba- 
ron of the kings exchequer, nor for any other 2 perſons 
being of the king's moſt honourable council: It is therefore enaci- 
al, that as well every judge of the ſaid high courts, and the 
chancellor and chief baron of the exchequer, the king's general 
attorney and general ſolicitor, for the time that ſhall be, ſhall 
and may retain and have in his houſe or attendant to his perſon, 
ne chaplain having one benefice with cure of ſouls, which may 
be abſent from his ſaid benefice, and not reſident upon 
the ſame ; the ſaid flatute made in the ſaid one and twen- 
tieth year, or any other ſtatute, af, or ordinance ta the con- 
trary notwithſtanding. 


By the 28 H. 8. c. 13. Whereas divers perſons, under co- 
lur of the proviſo in the act of the 21 H. 8. c. 13. which ex- 
empteth perſons converſant in the univerſities for fludy, from the 
enalty of non-reſidence contained in the ſaid act, do reſort to 
the univerſities, where under pretence of fludy they live diſſo- 
lutely, nothing profiting themſelves by ſtudy at all, but conſume 
the time in idleneſs and other paſtimes ; it is enacted, that all 
perſons who ſhall be to any benefice or benefices promoted as is 
aforeſaid, being above the age of forty years (the chancellor, 
uce-chancellor, commiſſary of the ſaid univerſities, wardens, 
deans, proveſts, preſidents, rectors, maſters, principals, and 


aber head rulers f colleges, halls, and other houſes or places 
eſe 


corporate within the ſaid univerſities, doclors of the chair, rea- 
ders of divinity in the common ſchools of divinity in the ſaid 
unverſities, only excepted) ſhall be reſident and abiding at and 
upon one of their ſaid benefices, according to the intent and true 
meaning of the ſaid former act, upon ſuch pain and penalties 
as be contained in the ſaid former act, made and appointed for 
ſuch beneficed perſons for their non-reſidence ; and that none of 
the ſaid beneficed perſons, being above the age aforeſaid, except 
2 except, ſhall be excuſed of their non-reſidence pon 
the ſaid benefices, for that they be fludents or raſiants within the 
ſaid unwverſities ; any proviſo, or any other clauſe or ſentence 
rntamed in the ſaid former act of non-re/idence, or any other 
thing to the contrary in any wiſe notwith/tanding, 
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And further, that all and ſingular ſuch beneficed perſons, 
being under the age of forty years, reſiant and abiding within 
the ſaid umverſities, ſhall nat enjoy the privilege and liberty 
of non-refidence, contained in the proviſo of the ſaid former 


act, unleſs be or they be preſent at the ordinary lecture and le. 


tures, as well at home in their houſes, as in the common ſchool 
or ſchools, and in their proper perfon keep faphiſms, problems, 
diſputations, and other exerciſes of learning, and be opponent 
and reſpondent in the ſame, according te the ordinances and ſta. 
tutes of the ſaid univerſities ; any thing contained in the ſaid 
proviſo, or former act to the contrary notwith/landing. 

Provided always, that nothing in this act ſhall extend to ary 
perſon who: ſhall be reader of any publick or. common lecture in 
divinity, law civil, phyſick, philoſophy, humanity, or any of 
the hberal ſciences, or publick or common interpreter or teacher 
of the hebrew tongue, chaldee, or greek ; nor to any perſms 
above the age of forty years, who ſhall reſort to any of the ſaid 
univerſities to proceed doctors in divinity, law civil, or plyſct, 
for the time of their ſaid proceedings, and executing of ſuch ſer- 
mons, diſputations, or lectures, which they be bound by the 
flatutes of the univerſities there to do for the ſaid degrees | 
obtained. 


By the 33 H. 8. c. 28. /J/hereas by the act of the 21 H. 
8. c. 13. it was ordained, that certain honourable perſons, and 
other of the king's counſellors and officers, as well ſpiritual as 
temporal, ſhould and might have chaplains beneficed with cure, 
zo ſerve and attend upon them in thetr houſes, which chaplains 
ſhall not incur the danger of any penalty or forfeiture made er 
declared in the ſaid att for non-reſidence upon their ſaid bene- 

ces ; in which act no proviſion is made for any of the heat 


"officers of the king's courts of the dutchy of Lancafter, the 


courts of augmentations of the revenues of the crown, the fit 
uits and tenths, the maſter of his majeſiy's wards and liverics, 


the general ſurveyors of his lands, and other his majeſty's courts; 


It is therefore enacted, that the chancellor of the ſaid court of 
the dutchy of Lancaſter, the chancellor of the court of augmen- 
tations, the chancellor of the court of firſi fruits and tenths, the 
maſter of his majeſly's wards and liveries, and every of the 
king's general ſurveyors of his lands, the treaſurer of his cham- 
ber, and the groom of the flale, and every of them, ſhall and 
may retain in his houſe, or attendant unto his perſon, one chaþ- 
lain having one benefice with cure of ſouls which may be ab- 
ſent from the ſaid benefice, and non-reſident upon the 
fame; the ſaid ſlatute made in the ſaid twenty firfl year of his 
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nujefly's reign, or any other flatute, a#?, or ordinance to the 
antrary notwith/tanding. 
Provided always, that every of the "cr chaplains ſo being 
beneficed as aforeſaid, and dwelling with any the officers afore- 
wed, ſhall repair twice a year at the leaſt to his ſaid benefice 
ond cure, and there abide for eight days at every ſuch time at 
the leaft, to viſit and inſtruct his ſaid cure; on pain of 40h. 
for every time / failing, half to the king, and half to him that 
will ſue for the ſame in any of the king's courts of record, in - 
which ſuit no eſſoin protection or wager 2 /hall be allowed. 
And here the queſtion comes to be reconſidered, How | & 2. Gb. 
far theſe ſtatutes, taken together, do ſuperſede the canon } -.*7 Y 424. 
aw, ſo as to take away the power which the ordinary Ade. | Hers | 1 
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ceſe, It ſeems to be clear, that before theſe ſtatutes, the” Go Fas add 4 
biſhops of this realm had and exerciſed a power of calling f-. Te, | 
their clergy to reſidence ; but more frequently, they did 45 © LH» 2 


pot exert this power, which ſo far forth was to the clergy 2 — 2 
a virtual diſpenſation for non-refidence. But this not * . K 


exerting of their power was in them not always voluntary; , © © , . 
for they were under the controlling influence of the pope, 
who granted diſpenſations of non- reſidence to as many as 
would purchaſe them, and diſpoſed of abundance of eccle- 
laſtical preferments to foreigners who never reſided here 
at all, The king alſo, as appears, had a power to re- 
quire the ſervice of clergymen ; and conſequently in fuch ; 
caſe to diſpenſe with them for non-reſidence upon their 

benefices. This power of the king is reſerved to him by 

the aforeſaid act of the 21 H. 8. c. 13. But it is the 

power of diſpenſation in the two former caſes which is in- 

tended to be taken away, namely, by the biſhop, and by 

the pope ; and by the ſaid act reſidence is injoined to the 

clergy under the penalty therein mentioned, notwithſtand- 

ing any diſpenſation to the contrary from the court of 

Rome or elſewhere ; with a proviſo nevertheleſs, that the 

ſaid act ſhall not extend nor be prejudicial to the chaplains 

and others therein ſpecially excepted. It is argued, that 

this act being made to rectify what had been inſufficient 

Cr ineffectual in the canon law, and infliting a temporal 

penalty to inforce the obligation of reſidence, the parlia- 

ment intended that the ſaid act ſhould be from thence- 

forth, if not the ſole, yet the principal rule of proceeding 

in this particular; and conſequently, that the perſons 

excepted in the act need no other exemption than what is 

given to them by the act for their non-refidence. Unto 

Wis it is anſwered, that the intention of the act was not 

Vor. III. * to 
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inferior officers mentioned in the 


| 8 

8 Reſidenco, 

to take bay why power which the biſhop had of injoining 
reſidence, but the 8 namely, it was to take a 
that power which the biſhop or pope exerciſed of grant- 


. Ing diſpenſations for non- reſidence; that is to ſay, the 
act left to them that power which was beneficial, and on- 


ly took from them that which tended to the detriment of 
the church; and conſequently, that the biſhop may in- 
join reſidence to the clergy as he might before, only he 
may not diſpenſe with them as he did before for non“ reſi- 
dence, And indeed, from any thing that appears upon 
the face of the act, the contrary ſuppoſition ſeemeth to 
bear ſomewhat hard againſt the rule which hath generally 
been adhered to in the conſtruction of acts of parliament, 
that an act of parliament in the affirmative doth not take 
away the eccleſiaſtical juriſdiction, and that the ſame ſhall 
not be taken away in any act of parliament but by expreſs 
words. It is therefore further urged, that the three ſub- 
ſequent acts do explain this act, and by the expreſs words 
thereof do eſtabliſh the aforegoing interpretation. In the 
firſt of the three it is ſaid, that the perſons therein men- 
tioned may retain one chaplain which may be abſent from his 
_— and not reſident upon the ſame; in the ſecond, it is 
faid, that perſons above forty vears of age refiding in the 
univerſities ſhall not be excuſed F their non- reſidence, and 
again, that perſons under forty years of age ſhall not enjiy 


the privilege of non-refidence contained in the proviſo of the ſaid 


former act, unleſs they perform the common exerciſes 
there, and the like, which implies, that if they do this, 
they ſhall enjoy ſuch privilege : and in the third, it is ſaid, 
that the perſons therein mentioned. may retain one chap- 
hin which may be abſent from his benefte, and non-reſident 
#pon the ſame ; and it is not to be ſuppoſed, that the par- 
hament intended a greater privilege to the chaplains of the 

0 laſt act, than to the 
chaplains of the royal family and principal nobility men- 
tioned in the firſt act. Unto this the moſt appoſite an- 
fwer ſeemeth to be, that it is not expreſſed abſolutely in 
any of the faid three acts, that the chaplains or others 
therein mentioned ſhall enjoy the privilege of non - ref 
dence, or may be abſent from their benefices, and not re- 
fident upon the fame ; but only this, that they may be 
abſent or non-reſident as aforefaid, the ſaid ſtatute made in 
the ſaid twenty firſt year, Tr any other flatute ar ordinance f 
the contrary notwithſtanding. So that they are only exemp- 
ted thereby from the reſtraints introduced by the ſtatute 


law z but in other reſpects are left as they were ig 
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But concerning this, altho” it is a caſe likely enough to 

happen every day, there hath been no adjudication. * 
4. Peccham. We do decree, that rectors who do not make Hoſpiulity to be 
perſonal reſidence in their churches, and who have no vicars, — * 
ſhall exhibit the grace of hoſpitality by their flewards according 

to the ability of the church; ſo that at leaſt the extreme neceſſity 
of the poor pariſhioners be relieved ; and they abe the there, 
and in their paſſage preach the word of god, may receive nettſ= 
ſay ſuſtenance, that the churches be not juſtly forſaken of the 
preachers through the violence of want : for the workman is 
worthy of his meat, and no man is obliged to warfare at his 
nun coft. . 


Mo do not make perſonal reſidence] That is, altho' they 
he licenſed to non-reſidence by their biſhops or others to 
whom it appertaineth. For if they be non-reſident with- 
out licence, they are not only bound to the odlerrance of 
this conſtitution, - but otherwiſe may be proceeded agai 

according to law. Lind. 132. Inks 


| 
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And who have no vicars] This intimates, that they who 
have vicars in their benefices, are excuſed from perſonal 
reſidence : And this may be well admitted, where the 
pariſh church is annexed to a prebend or dignity ; for 
then the principal is excuſed by the vicar from perſonal 
reſidence ; and the reaſon is, becauſe he is bound to re- 
ide in his greater benefice. But this reaſon (faith Lind- 
wood) doth not hold, where in a church there is a rector 
and vicar, which church doth not depend on any other 
church; wherefore he who hath ſuch church is not ex- 
cuſed from reſidence by the vicar which he hath there: 
Nor doth it make againſt this, if it be alledged, that ſuch 
rector hath not the cure of ſouls, but the vicar ; for ha- 
bitually, and in propriety, the cure of ſouls is in the 
principal rector; and in the vicar only, as to the exerciſe 
and effect thereof. Lind. 132. 


Who come there, and in their paſſage preach the word of 
gu] This conſtitution was made by Peccham, in favour 
of his own brethren the friars, who travelled under the 
pretence of preaching. Lindwood here bears hard upon 
them, for ſauntering up and down in the pariſhes where 
they preached, and begging the people's alms after they* 
had received what was ſufficient at the parſonage houſe, 
Jobnſ. Pecch. Lindw. 133. * 


Preach the word of god] That is, if they be licenſed and 
lawfully ſent to preach, 8 133. wy 
| 42 


5. By 


_ Reſidence. | 
Leaſes of non» · * 5+ By the 13 Eliz. c. 20. That the livings appointed fir 
refidents, eccleſiaſtical miniſters may not by corrupt and indirect dealings be 

| transferred to other uſes, it is — 4 that no leaſe to be made 

of any benefice or eccleſiaſtical promotion with cure, or any part 
thereof, and not being impropriated, ſhall endure any longer 
than while the leſſor ſhall be ordinarily reſident, and ſerving the 
cure of. ſueh benefice, without abſence above fourſeare days in 
my. one year; but every ſuch leaſe, immediately upon ſuch ab- 
ſence, ſhall ceaſe and be void; and the incumbent ſo offending 
Hall for the ſame loſe ane year's profit of his ſaid benefice, to be 
74 by the ordinary among the poor of the pariſh : And 
chargings of ſuch benefices with cure with any penſun, er 
with any profit out of the ſame to be yielded or taken, other than 
rents reſerved upon leaſes, ſhall be void. ſ. 1. | 
Provided, that every parſon by the Iaws of this realm alluu- 
ed to have two benefices, may demiſe the one of them upon which 
be ſhall not then be moſt ordinarily reſident, to his curate on) 
that ſhall ſerve the cure for him : but ſuch 4 ſhall endure n 
longer than during ſuch curate's refidence without abſence above 
Forty days in any one year. ſ. 2. 5 
H. 1725. Mills and Etheridge. Bill by the leſſee of 
Matthew. Hawes, clerk, ſetting forth his leaſe dated Feb, 
4+ 1723, for the tithes for 1724 and 1725 in the pariſh 
of Simpſon. in the county of Buckingham. The defen- 
dant pleaded, that it appears by the plaintiff's bill, that 
his leaſe was dated Feb. 4. 1723 ; then pleads the ſtatute 
of the 13 Eliz. c. 20. and avers, that Matthew Hawes 
the leſſor was abſent from his benefice eighty, days and 
more in one year ſince the leaſe, and before the filing of 
the bill; that the church of Simpſon is not impropriate; 
and that it is a benefice or eccleſiaſtical promotion with 
cure; and therefore by ſuch non- reſidence, and by virtue 
of the ſaid act, that the leaſe was void. And the plea 
was allowed: and it was determined, that there is no 
neceſſity to aver that the abſence was voluntary (for if it 
was otherwiſe, it lay upon the plaintiff to ſhew it); or 
to aver, that the abſence was eighty days together, Bund. 
210. 8 
The ſame plea came on E. 1726, in the caſe of Quille 
and Lowndes, and allowed by the whole court. Bun. 
211. 
But, quæry, ſays the reporter, if this is a good plea if 
the rector x24 leflee join * by e e. before 
ſentence he only forfeits his leaſe and rent, not his tithes, 


' Atkinſon and Prodgers v. Peafley, Bund, 211. 
| h 6. Biſhops 
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6. Biſhops (as was obſerved before) are not puniſh- Reſdence of 


on their biſhopricks ; but altho'. an archbiſhop or biſhop 
de not tied to be reſident upon his biſhoprick by the ſta- 
tute; yet they. are thereto obliged by the eccleſiaſtical 
law, and may be compelled to keep reſidence by eccleſia- 
ical cenſures. a S 

Thus, by a conſtitution of archbiſhop Langton: Bi- 
ſhops ſhall be careful to reſide in their cathedrals, on ſome 
of the greater . feaſts, and at leaſt in ſome part of Lent, 
as they ſhall ſee to be expedient for the welfare of their ſouls. 
Lind. 1.30. | 

And £ a conſtitution of Otho : What is incumbent up- 


on the venerable fathers the archbiſhops and biſhops by their of. 
fre to be done, their name of dignity, which is that of bi- 


ſhop (epiſcopus) or ſuperintendant, evidently expreſſeth. For 
it properly concerns them (according to the geſpel expreſſion) 
ts watch over their flock by night. And ſince they ought to be 
a pattern by which they who are ſubject to them ought to re- 


form themſelves, which cannot be done unleſs they ſhew them 
an example; we exhort them in the lord, and admoniſb them, 


that reſiding at their cathedral churches, they celebrate pro- 
per maſſes on the principal feaſt days, and in Lent, and in 
Advent. And they ſhall go about their dioceſes at proper 
ſeaſons, correcting and reforming the churches, conſecrating, 
and ſowing the word of life in the lord's field. For the 
better performance of all which, they ſhall twice in the 
jear, to wit, in Advent and in Lent, cauſe to be read unto 
= the profeſſion which they made at their conſecration. 

thon 55. | | 

And = a conſtitution of Othobon : Altho* biſhops know 
themſelves bound as well by divine as eccleſiaſtical precepts to 
perſonal refidence with the flock of god committed to them; yet 
becauſe there are ſome who do not ſeem to attend here- 
unto, therefore we Purſuing the monition of Otho the legate, 
dh earnefily exhort them in the lord, and admoniſh them in vir- 
tue of their holy obedience, and under atteſtation of the divine 
Judgments, that out of care to their flock, and for the ſolace 
of the churches eſpouſed to them, they be duly preſent, eſpecially 
on ſolemn days, in Lent and in Advent ; unleſs their abſence 
£ ler days ſhall be required for juſi cauſe by their ſuperiers. 

on 118, 


able by the ſtatute of the 21 H. 8, for non-reſidence up- Vier-. 


7. Can. 42, Every dean, maſter, or warden, or chief go- Of deans. 


vernor of any cathedral or collegiate church, ſhall be reſident in 
the ſame fourſcore and ten days conjunctim or diviſim in eve- 
Ty year at the leaſt, and then ſhall continue there in 3 

U 3 | c 
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the word of god, and keeping good hoſpitality ; except be ball 
be otherwiſe let with weighty and urgent cauſes to be approved 
by the biſhop of the dioceſe, or in any other lawful ſort diſpenſed 


with. 


To be approved by the biſhop] By the ancient canon lay, 
perſonal attendance on the biſhop, or ſtudy in the uni- 
verſity, was a juſt cauſe of non- reſidence; and as ſuch, 
notwithſtanding, the non- reſidence, intitled them to all 
profits, except quotidians. Gib/. 172. 

8. Can. 44. No prebendaries nor canons in cathedral ar 
collegiate churches, having one or more benefices with cure (and 
not being reſidentiaries in the ſame cathedral or collegiate churches) 
ſhall, under colour of their ſajd prebends, abſent themſelves 
from their benefices with cure above the ſpace of one month in 
the year, unleſs it be for ſome urgent cauſe, and certain time 
to be allowed by the biſhop of the dioceſe. And ſuch of the ſaid 
canons and prebendaries, as by the ordinances of the cathedral 
or collegiate churches do ſtand bound to be reſident in the ſame, 
ſhall ſo among themſelves ſort and proportion the times of the 
| year, concerning reſidence ts be kept in the ſaid churches, as 

that ſome of them always ſhall be perſonally reſident there; and 
all thoſe who be, or ſhall be reſidentiaries in any cathedral wr 
collegiate church, ſhall, after the days of their reſidency ap- 
pointed by their local ſlatutes or cuſtom. expired, 7 re. 


pair to their benefices, or ſome one of them, or to ſome other 
charge where the law requireth their preſence, there to diſcharge 
their duties according to the laws in that caſe provided. And 


the biſhop of the dioceſe ſhall ſee the ſame to be duly performed 
and put in execution. l 

So that beſides the general laws directing the reſi- 
dence of other clergymen, theſe dignitaries have another 
law peculiar to themſelves, namely, the local ſtatutes of 
their reſpective foundations, the validity of which local 
ſtatutes this canon ſuppoſeth and affirmeth. And with 
reſpect to the new foundations in particular, the act of 
parliament of the 6 An. c. 21. enacteth, that their local 
ſtatutes ſhall be in force, ſo far as they are not contrary 
to the conſtitution of the church of England, or the laws 
of the land. This canon is undoubtedly a part of the 
conſtitution of the church : So that if the canon inter- 
fereth in any reſpe& with the ſaid local ſtatutes, the ca- 
non is to be preferred, and the local ſtatutes to be in force 


only ſo far forth as they are modified and regulated by 
the canon, 


9. There 
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_ Reſidence. 


. There doth not appear to be any difference, either 
by the eccleſiaſtical or temporal laws of this kingdom, 
between the caſe of a rector and of a vicar concerning 
reſidence z except only that the vicar is ſworn to reſide 
(with a proviſo, unleſs he ſhall be otherwiſe diſpenſed 
withal by his dioceſan), and the rector is not ſworn. And 
the reaſon of this difference was this : In the council of 
Lateran held under Alexander the third, and in another 
Lateran council held under Innocent the third, there 
were very ſtrict canons made againſt pluralities ; by the 
firſt of theſe councils, pluralities are reſtrained, and eve 
perſon admitted ad eccleſiam, vel eccleſiaſticum miniſterium, 
is bound to reſide there, and perſonally ſerve the cure; 
by the ſecond of theſe councils, if any perſon, having 
one benefice with cure of ſouls, accepts of a ſecond, 
his firſt is declared void zþ/o jure. Theſe canons were 
received in England, and are ftill part of our eccleſiaſti- 
cal law. | 

At the firſt appearance of theſe canons, there was no 
doubt made but they obliged all refers; for they, accord- 
ing to the language of the law, had churches in title, and 
had beneficium eccleſiaſlicum ; and of ſuch the canons ſpoke. 
But vicars did not then look upon themſelves to be bound 
by theſe canons, for they, as the gloſs upon the decretals 


ſpeaks, had not ecclefiam quoad titulum ; and the text of 


the law deſcribes them not as having benefices, but as 
bound perſanis et eccleſus deſervire, that is, as aſſiſtant to 
the rector in his church. 5 

Upon this notion a practice was founded, and prevail- 
ed in England, which eluded the canons made againſt 
pluralities. A man beneficed in one church could not 
accept another, without voiding the firſt; but a man 
poſſeſſed of a benefice could accept a vicarage under the 
rector in another church, for that was no benefice in law, 
and therefore not within the letter of the canon, which 
forbids any man holding two benefices. 

The way then of taking a ſecond living in fraud of the 
canon was this: A friend was preſented, who took the 
inſtitution, and had the church guoad titulum ; as ſoon as 


he was poſſeſſed, he conſtituted the perſon vicar for whoſe 


benefit he took the living, and by conſent of the dio- 


ceſan allotted the whole profit of the living for the vicar's 


portion, except a ſmall matter reſerved to himſelf. 

This vicar went and reſided upon his firſt living, for 
the canon reached him where he had the benefice ; but. 
having no benefice where he had only a vicarage, he 
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reſidence. 


renouncing all other benefices (if he hath any) with cure of ſouls 


penalties aforeſaid, be ipſo facto deprived of his other benefices 
( he have any); and ſhall be diſabled for ever to hold ſuch 


Reſidence. 


thought himſelf ſecure againſt the ſaid canons requiring 


This piece of management gave occaſion to ſeveral 
papal decrees, and to the following conſtitution of 
archbiſhop Langton; viz. No ordinary ſhall admit any 
one to a vicarage, who will not perſonally officiate ther,, 
Lind. 64. | 

And to another conſtitution of the ſame archbiſhop, 
by which it is injoined, that vicars who will be non-ref, 
dent ſhall be deprived. Lind. 131, 

But the abufe ſtill continued, and therefore Otho, in 
his legatine conſtitutions, applied a ſtronger remedy, or- 
daining, that none ſhall be admitted to a vicarage, but wh, 


ſhall fwear that he will make reſidence there, and ſhall conſtantly 
ſo reſide : otherwiſe his inſtitution ſhall be null, and the vica- 
rage fhall be given to another. Athon 24. 

And it is upon the authority of this conſtitution that 
the oath of reſidence is adminiſtred to vicars to this day, 
And this obligation of vicars to reſidence was further in- 
forced by a conſtitution of Othobon, as followeth : If 
any ſhall detain a vicarage contrary to the wand conſiitution 
of Otho, he ſhall not appropriate to himſe 4 the profits thereof, 

ut ſhall reſtore the 2 one moiety whereof ſhall be applied 
to the uſe of that church, and the other moiety ſhall be diftri- 
buted half to the poor of the pariſh and half to the archdeacm, 
And the archdeacon ſhall make diligent inquiry every year, and 
cauſe this conſtitution to be flriftly obſerved. And if he ſhall 
find that any one detaineth a vicarage contrary to the premiſſes, 
be ſhall forthwith notify to the ordinary that ſuch vicarage is 
vacant, who ſhall do what to him belongeth im the premiſſes; 
and if the ordinary ſhall delay to inſtitute another into ſuch vi- 
carage, he ſhall be ſuſpended from collation inſtitution or pre- 
ſentation to any benefices until be fhall comply. And if any 
one ſhall firive io detain a vicarage contrary to the premiſſes, 
and perfift in his obſtinacy for a month; he ſhall, beſides the 


vicarage which he hath ſo veratiouſiy detained, and from ob- 
taining any other benefice for three years. And if the arch- 
deacon ſhall be remiſs in the premiſſes, he ſhall be deprived . 
the ſhare of the aforeſaid penalty aſſigned to him, and be ſuſ+ 
pended from the entrance of the church, until he ſhall per- 
form his duty. Athon 95. 


So that, upon the whole, the doubt was not, whether 


rectors were obliged to reſidence; the only queſtion _ ce 
whether 


whether vicars were alſo obliged - and to inforce the reſi- ws ON 
dence of vicars, in like manner as of rectors, the afore- 
fid conſtitutions were ordained. Sherl. ibid, page 20, 
21, 22. 6 ; i 
10. Can. 47. Every beneficed man licenſed by the laws of Of curates. 
this realm, upon urgent occaſions 4 other ſervice, not to re- 
ſude upon his benefice, ſhall cauſe his cure to be ſupplied by a 
curate that is a N and licenſed preacher, if the worth 
of the benefice will bear it. But whoſoever hath two benefices, 
ſhall maintain a preacher licenſed in the benefice where he 
auh not reſide, except he preach himſelf at both of them 
uſually. | 
7350 by the laſt article of archbiſhop Wake's directions 
(which are inſerted at large under the title Ordination), 


Ls. 


* 


y it is required, that the biſhop ſhall take care, as much as 
- poſſible, that whoſoever is admitted to ſerve any cure, do 
relde in the pariſh where he is to ſerve; eſpecially in 
t lvings that are able to ſupport a reſident curate: and 
7 where that cannot be done, that they do at leaſt reſide ſo 
near to the place, that they may conveniently perform all 
if their duties both in the church and pariſh. 
n 11. By the faculty of diſpenſation, a pluraliſt is re- Of plucalits, 
f, quired, in that benefice from which he ſhall happen to 
d be moſt abſent, to preach thirteen ſermons every year; 
[= and to exerciſe hoſpitality for two months yearly, and 
. for that time, according to the fruits and profits thereof, 
id as much as in him lieth, to ſupport and relieve the in- 
ul habitants of that pariſh eſpecially the poor and needy. 
5 12. By the 1 V. c. 26. If any perſon preſented or no- of 
10 minated by either of the univerſities to a popiſh benefice ſeated by the 
15 with cure, ſhall be abſent from the ſame above the ſpace of vey roevtng 
1 


lixty days in any one year; in ſuch caſe, the ſaid benefice 
ſhall become void. 


—— 2 a—_ 1 


Reſignation. 


OR general bonds of reſignation, ſee the title 
Simony. | 
1. A reſignation is, where a parſon, vicar, or other Reg 
beneficed clergyman voluntarily gives up and ſurrenders what. 
bis charge and preferment to thoſe from whom he re- 
cived the ſame, Deg. p. I. c. 14. 
2. That 
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To whom to be 2. That ordinary who hath the power of inſtitution, 


Reſignatcon. 


hath power alſo to accept of a reſignation made of the 


ſame church to which he may inſtitute; and therefore the 


reſpective biſhop, or other perſon who either by patent 


under him or by privilege or preſcription hath the power 


Pa 


I 


of inſtitution, are the proper perſons to whom a reſigna- 
tion ought to be made. And yet a reſignation of 2 


deanry in the king's gift, may be made to the king; 2 


of che deanry of Wells. And ſome hold, that the reſig- 
nation may well be made to the king, of a prebend that 
is no donative: But others on the contrary have held, 
that a reſignation of a prebend ought to be made only 


to the ordinary of the dioceſe, and not to the king as ſu- 


preme ordinary; becauſe the king is not bound to give 
notice to the patron (as the ordinary is) of the reſigna- 
tion; nor can the king make a collation by himſelf with- 
out preſenting to the biſhop, notwithſtanding his ſupre- 
macy. 2 Rolls Abr. 358. Watf. c. 4. 


And reſignation can only be made to a ſuperior : This 


3s a maxim in the temporal law, and is applied by lord 
| Coke to the eccleſiaſtical law, when he ſays, that there- 


fore a biſhop cannot reſign to the dean and chapter, but 
it muſt be to the metropolitan, from whom he received 


confirmation and conſecration. Gib/. 822. 


And it muſt be made to the next immediate ſuperior, 
and not to the mediate; as of a church preſentative 
to the biſhop, and not to the metropolitan. 2 Rull 
Abr. 358. 

But donatives are not reſignable to the ordinary; but 


to the patron, who hath power to admit. Gibſ. 822. 


And if there be two patrons of a donative, and the 
incumbent reſign to one of them, it is good for the whole, 
Deg. p. 1. c. 14. 


Whether it muſt 3. Regularly, reſignation muſt be made in perſon, and 
* not by proxy. There is indeed a writ in the regiſter, 


intitled, litera procuratoria ad reſgnandum, by which the 


- perſon conſtituted proctor was enabled to do all things 


neceſſary to be done in order to an exchange ; and of 
theſe things, reſignation was one. And Lindwood ſup- 

ſeth, that any reſignation may be made by proctor. 
But in practice, there is no way (as it ſeemeth) of te- 
ſigning, but either to do it by perſonal appearance before 


the ordinary, or at leaſt to do it elſewhere before a publick 


notary, by an inſtrument directed immediately to the ordi- 
_ nary, and atteſted by the ſaid notary; in order to be 
preſented to the ordinary, by ſuch proper hand as ma 


pray 
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his acceptance. In which caſe the perſon preſent- 
ing the inſtrument to the ordinary doth not reſign nomine 


procurataria, as proctors do; but only preſents the reſig- 


nation of the perſon already made. Gibſ. 822. Deg. 
p. 1. c. 14. Wat. c. 4. | 
4. A collateral condition may not be annexed to the Muft be abſolute, 
reſignation 3 no more than an ordinary may admit upon cad, <cadi- 
condition, or a judgment be confeſſed upon condition, 
which are judicial acts. Wat. c. 4. | 
For the words of reſignation have always been, pure, 
ſponte, abſolute et ſimpliciter; to exclude all indirect bar- 
rains, not only for money, but for other conſiderations, 
And therefore in Gayton's caſe, E. 24 Eli. where the 
reſignation was, to the uſe of two perſons therein named, 
and further limited with this condition, that if one of 
the two was not admitted to the benefice reſigned, with- 
in ſix months, the reſignation ſhould be void and of none 
elfect; ſuch reſignation, by reaſon of the condition, was 
declared to be abſolutely void. God. 277. Gibſ. 821. 
1 Still. 334. N 
But where the reſignation is made for the ſake of 
exchange only, there it admits of this condition, viz. 
if the exchange ſhall take full effect, and not otherwiſe; 


| as appears by the form of reſignation which is in the re- 


By a conſtitution of Othobon : Whereas ſometimes a man 
rſigneth his benefices, that he may obtain a vacant ſee; and 
bargaineth with the collator, that if he be not elected to the 
bhoprick, he ſhall have his benefices again; we do decree, 
that they ſhall not be reflored to him, but ſhall be conferred 
upon others as lawfully void. And if they be reſtored to him, 
the ſame ſhall be of no effect; and he who ſhall ſo reſtore them, 
ofter they have been reſigned into his hands, or ſhall inſtitute 
the refigner into them again, if he is a biſhop he ſhall be ſuſ- 
pended from the ue of his dalmatic and pontificals, and if he 
s an inferior prelate he ſhall be ſuſpended from his office, un- 
til he ſhall think fit to revoke the ſame. thon 134. 

5. No reſignation can be valid, till accepted by the Mutt be accept- 
proper ordinary: That is, no perſon appointed to a cure d the prope 
of ſouls, can quit that cure, or diſcharge himſelf of it, ” 
but upon good motives, to be approved by the ſuperior 
who committed it to him ; for it may be, he would quit 
it for money, or to live idly, or the like. And this is 
the law temporal, as well as ſpiritual; as appears b 
that plain reſolution which hath been given, that 
preſentations made to benefices reſigned, before ſuch ac- 


ceptance, 
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ceptance, are void. And there is no pretence to fay, 
that the ordinary is obliged to accept; ſince the lay 
hath appointed no known remedy, if he will not ac. 
cept, any more than if he will not ordain. Gif, 822. 
1 Still. 334. 3 | 
Lindwood makes a diſtinction in this caſe, between x 
cure of ſouls, and a fine-cure. The reſignation of 2 
ſine-cure, he thinks, is good immediately, without the 
ſuperior's conſent ; becauſe none but he that reſigneth 
hath intereſt in that caſe : but where there is a cure of 
ſouls it is otherwiſe, becauſe not he only hath intereſt, 
but others alſo unto. whom he is bound to preach the 
word of god; wherefore in this caſe it is neceſſary, that 
there be the ratification of the biſhop, or of ſuch other 


perſon as hath. power by right or cuſtom to admit ſuch 


reſignation. Gibſ. 823. | 
Thus in the caſe of the marchioneſs of Rockingham and 


, Griffith, Mar. 22. 1755. Dr Griffith being poſſeſſed of 


the two rectories of Leythley and Thurnſco, in order 


A. that he might be capacitated to accept another living 
which became vacant, to wit, the rectory of Handſworth, 


executed an inſtrument of reſignation of the rectory of 

aforeſaid, before a notary publick, which was 
tendred to and left with the archbiſhop of York, the or- 
dinary of the place within which — Fa is fituate, It 
was objected, that here doth not appear to have been 
any acceptance of the reſignation by the archbiſhop, and 
that without his acceptance the ſaid rectory of Leythley 
could not become void. And it was held by the lord 
chancellor clearly, that the ordinary's acceptance of the 
reſignation is abſolutely neceſſary to make an avoidance: 
But whether in this cafe there was a proper reſignation 
and acceptance thereof, he reſerved for further conſidera- 
tion; and in the mean time recommended it to the arch- 
biſhop to produce the reſignation in court. Af- 
terwards, on the 17th of April 1755, the cauſe came on 
again to be heard, and the reſignation was chen pro- 


duced; but the counſel for the executors of the late mar- 


quis declaring that they did not intend to make any fur- 
ther oppoſition, the lord chancellor gave no opinion upon 
the reſignation, or the effect of it; but in the courſe of 


the former argument, he held, that the acceptance of a 


reſignation by the ordinary is neceſſary to make it effec- 
tual, and that it is in the power of the ordinary to ac- 
cept or refuſe a reſignation, 


And 


Reſignation. 

And in the caſe of Heſket and Grey, H. 28 G. 2. where 
2 general bond of reſignation was put in ſuit, and the 
defendant pleaded that he offered to reſign but the ordi- 
nary would not accept the reſignation ; the court of king's 
bench were unanimouſly of opinion, that the ordinary 
is 2 judicial officer, and is intruſted with a judicial power 
to accept or refuſe a reſignation as he thinks proper: And 
judgment was given for the plaintiff. 


6. After acceptance of the reſignation, lapſe ſhall not From what time 


| , . , x . lapſe after refig- 
run but from the time of notice given: It is true, the 1 


curs 


church is void immediately upon acceptance,, and the pa- 
tron may preſent if he pleaſe ; but as to lapſe, the gene- 
ral rule that is here laid down, is the unanimous. doc- 
trine of all the books. Inſomuch that if the biſhop who 
accepted the reſignation, dies before notice given, the 
fix months ſhall not commence till notice is given, by 
the guardian of the ſpiritualties, or by the ſucceeding 


biſhop ; with whom the act of reſignation is preſumed 


to remain. Gibſ. 823. 


7. By the 31 El. c. 6, ſ. 8. F any incumbent of any Cortuyt we- 
benefice with cure of ſouls, ſhall corruptly reſign the ſame ; or tion, 


carruptly take for or in reſpect of the reſigning the ſame, di- 
reitly or indirettly, any penſion, ſum of money, or other bent- 
fit whatſoever : as well the giver, as the taker, 7 any ſuch 
penſion, ſum of money, or other benefit corruptly, ſhall. loſe double 
the value of the ſum ſo given taken or had ; half to the queen, 
and half to him that ſhall ſue for the ſame in any of her majeſty's 
courts of record, | 

Any penſion] Before this ſtatute, the biſhop in caſes of 
reſignation might and did frequently, aſſign a penſion du- 
ring life, out of the benefice reſigned, to the perſon re- 
igning, W1 B22 

And by the ſtatute of the 26 H. 8. c. 3. intitled, an 
af for the payment of firſt fruits and tenths, it was enacted, 
that incumbents charged with penſions payable to their 
predeceſſors during their lives, ſhould deduct the tenth 


part thereof out of ſuch payment, inaſmuch as they were 


charged by the ſaid act to pay the tenths of their whole 
living unto the king. 

And by the ſame act it was provided, that no penſion 
thereafter ſhould be aſſigned by the ordinary, or by any 
other manner of agreement by collateral ſecurity or 
Otherwiſe, upon any reſignation of any dignity, bene- 
hce, or promotion ſpiritual, above the value of the 
third part of the dignity benefice or promotion ſpiritual 
reſigned. 

But 
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302 Nelignation. 
But now by the aſorefald aQ, no 2 7 whatſoever 
can be W 


a Reſpond. | tin 
RESPOND, was a ſhort anthem ſung, after read con 


ing three or four verſes of a chapter; after which, und 
the chapter did proceed. Gibſ. 263. 


Reſtoration of king Charles the ſecond. See the 
£ ldavs. SW. 
Review (Commiſſion of). See Appeal, 


Oh. a. Att 


_— 


oe on ann 


Roes Oc 5 E T (a part of the epiſcopal habit, is a linen 
nt gathered at the wriſts; and differeth from 
a 48. wig in that a ſurplice hath open fleeves hanging 
down, but a rochet hath cloſe ſleeves. Lindw. 251. 
It was alſo one of the ſacerdotal veſtments ; and in that 
reſpect differed from a ſurplice i in that it had ns ſleeves, 
* 252. 


Rogation days. See Holidays. 
Right of patronage. See Adbowlon. 
Rural dean. See Deans. 


Sabbath. See Lord's Day. 


. ©. Sacraments, 
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Sacraments. 1 
2 ART. 25. There are two ſacraments ordained of 1 
Chriſt our lord in the goſpel, that is to ſay, bap- 9 
tiſm and the ſupper of the lord. 1 i 
Thoſe five commonly called ſacraments, that is to ſay, ! = 
L confirmation, penance, orders, matrimony, and extreme n 
h, unction, are not to be counted for ſacraments of the goſ- 
pel; being ſuch as have grown partly of the corrupt fol- 1 
ſowing of the apoſtles, partly are ſtates of life allowed by bi. 
the ſcriptures ; but yet have not like nature of ſacraments ll 
» with baptiſm and the lord's ſupper, for that they have not it 
any viſible ſign or ceremony ordained of god. | il 
For the ſacrament of baptiſm, See the title Baptiſm, i 
a For the ſacrament, of the Lord's ſupper, See the title ll! 
Sacrilege. See Church. | 
Sanctuary. See Church, 1 


is „ 
7 Le. . 2: Hb Wl 


. of | | 


this title, do not ſeem to be delivered with that 
preciſion which is uſual in other caſes. And indeed, ex- 
cepting in an. inſtance or two in the court of chancery (as 
will appear), the general law concerning ichools doth not 
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Schools. 

But by the 9 G. 2. c. 36. After Jun. 24. 1736, no 
manors, lands, tenements, rents, advowſons, or other 
hereditaments, corporeal or incorporeal, nor any ſum of 
money, s, chattels, ſtocks in the publick funds, ſe- 
curities for money, or any other perſonal eſtate whatſo- 
ever, to be laid out or diſpoſed of in the purchaſe of any 
lands tenements or hereditaments, ſhall be given or an 
ways conveyed or ſettled (unleſs it be bona fide for full 
bac | valuable conſideration), to or upon any perſon or per- 
ſons, bodies politick or corporate, or otherwiſe, for any 


eſtate or intereſt whatſoever, or any ways charged or in- 
cumbred, in truſt or for the benefit of any charitable uſes 


whatſoever ; unleſs ſuch appointment of lands, or of mo- 
ney or other perſonal eſtate (other than ſtocks in the pub- 
lick funds,) be made by deed indented, ſealed, and deli. 
vered in the preſence of two witneſſes, twelve kalendar 
months at leaſt before the death of the donor, and be in- 
rolled in chancery within ſix kalendar months next after 
the execution thereof ; and unleſs fuch ſtock in the pub- 
lick funds be transferred in the publick books uſually kept 
for the transfer of ſtocks, ſix kalendar months at leaſt be- 
fore the death of the donor : and unleſs the ſame be made 
to take effect in poſſeſſion for the charitable uſe intended, 
immediately from the making thereof, and be without 
power of revocation. And any aſſurance otherwiſe made 
ſhall be void. ; | | 

2. By Can. 7. No man ſhall teach either in publick 
ſchool or private houſe, but ſuch as ſhall be allowed by 
the biſhop of the dioceſe, or ordinary of the place, under 
his hand and ſeal ; being found meet, as well for his 
learning and dexterity in teaching, as for ſober and honeſt 
converſation, and alſo for right underſtanding of god's 
true religion; and alſo except he firſt ſubſcribe ſimply to 


the #1 and third articles in the 36th canon, concerning 


the king's ſupremacy and the 39 articles of religion, and 
to the two firſt clauſes' of the ſecond article, concerning 
the book of common prayer, viz. that it containeth no- 
r contrary to the word of god, and may lawfully be 
u 


And in the caſe of Cory and Pepper, T. 30 Car. 2. 4 
conſultation was granted in the court of king's bench, 
againſt one who taught without licence in contempt of the 
canons ; and (the reporter ſays) the reaſon given by the 


court was, that the canons of 1603 are good by the ſta- 


tute of the 25 Hen. 8. ſo long as they do not impugn the 
| Is N common 


Schools. 
common law, or the prerogative .royal. 2 Lev. 222, 
Gib . „ | - cry 5.44.4 
- gy is unchronological and abſurd : and as the office 
of a ſchool-maſter is a lay office (for where it is ſupplied 
by a clergyman, that is only accidental, and not of any 
neceflity at all ;) it is clear enough, that the canon by its 
own ftrength in this caſe is not obligatory. 

Therefore we muſt ſeek out ſome other foundation of 
the eccleſiaſtical juriſdiftion : and there are many quota- 
tions for this purpoſe fetched out of the antient canon law 
(Gitſ. 1099.) 3 which altho' perhaps not perfectly deci- 
ſive, yet it muſt be owned they bear that way. | 

The argument in Cox's caſe, ſeemeth to contain the ſub- 
fance of what hath been alledged on both ſides in this 
matter ; and concludeth in favour of the eccleſiaſtical ju 
iſdittion, Which was thus: M. 1700. In the chan- 
cery ; Cox was libelled againſt in the ſpiritual court at 
Exeter, for teaching ſchool without licence from the bi- 
ſhop : And on motion before the lord chancellor, an or- 
der was made, that cauſe ſhould be ſhewn why a prohi- 
bition ſhould not go, and that in the mean time all things 
ſhould ſtay. On ſhewing cauſe, it was moved to diſ- 
charge the ſaid order, alledging, that before the reforma- 
tion this was certainly of eccleſiaſtical juriſdiction; and 


de in proof thereof, was cited the 11th canon of the coun- 
eil of Lateran held in the year 1215, which canon hath 
c> been received by cuſtom in this kingdom, and ſo made 
hy part of our eccleſiaſtical laws; that the ſtatute of the 
1 1 Elz. c. 1. having reſtored the ſpiritual juriſdiction to 
h the crown, which Rad been uſurped by the pope, imme 
0 lately thereupon the queen ſet forth eccleſiaſtical in- 


junctions, one of which was, that no man ſhould teach 
ſchool without being allowed thereto by the ordinary; 
that it muſt be admitted, theſe injunctions were not con- 
firmed by any act of parliament, but their being referred to 
and mentioned in the 5 Eliz. c. x. was an argument that 
the legiſlature did approve of them; that in the 12th year 
of that queen, the ſaid injunctions (and amongſt them, 
this of teaching ſchool without licence from the ordinary) 
were, by the conyocation then fitting, turned into ca» 
nons; that afterwards the ſtatute of the 23 Eliz. c. 1. 
vas the firſt ſtatute that prohibited it; ſince which, two 
others had followed; but none of them tended to deſtroy 
tte eccleſiaſtical juriſdiction, only, by making the offence 
puniſhable in both courts, gave a remedy where there 
Vo. III. ms Was 


Schools. 


was none before; that in the firſt year of king James, 
the convocation met, which reduced all the canons into 
one body, and then 'particularly made this canon, that 
none ſhould teach ſchool without licence from the ordi. 
nary ; and tho' it might be difficult to prove, that theſe 
canons were directly confirmed by act of parliament, yet 
there was a ſort of confirmation of them in the ſtatute of 
the 4 Ja. c. 7. for the founding and incorporating a free 

rammar ſchool at North-Leech in the county of 
Qloucefter, whereby the, provoſt and fcholars of queen's 


college in Oxford were to nominate the ſchoolmaſter and 


uſher of the faid fchool, and to matte ſuch ordinances for 
the government thereof as they ſhould fee meet, ſo that 
the Fane were not repugnant to the king's prerogative, to 
the laws and ftatutes of the realm, or to any eccleſiaſtical 
canons or conſtitutions of the church of England. But on the 
other fide, it was anſwered, that there could not be one 
canon or'precedent before the reformation, cited to prove 
the keeping of ſchool to be of eccleſiaſtical cognizance; 
for that ſuppoſing the council of Lateran to have been in 
every part thereof received in England, yet the canon cited 
did not prove the point for which it had been produced, 
that canon only appointing ſchoolmaſters in every cathedral 
church, and ſuch ſchoolmaſters to be licenſed by the bi- 
ſhop ; which was but reaſonable, namely, that he who 


taught in the biſhop's church, ſhould be approved of by 


the biſhop ; that the teaching of ſchool was not in the na- 
ture thereof ſpiritual; and it would be hard to affirm, that 
it was of eccleſiaſtical juriſdiction, or eogniſable by the old 


eccleſiaſtical laws of the kingdom received by common 


uſe, at the ſame time that not one ſingle precedent of any 
ſuch law or uſage before the reformation was to be found; 
and that as to the canons made ſince, they did not bind a 
layman (as Cox was ſuggeſted to be) becauſe the laity 
was not repreſented in convocation ; neither could a re- 
ference to the canons in a private act of parliament add 
any greater weight to them than they had before ; that 
this was a caſe which deſerved great conſideration, having 
before been in the other courts of Weſtminſter-hall, where 
ſevera] prohibitions had been granted on this very ſame 
pvint, in order that it might receive a judicial determina- 
tion, but the other fide would never venture to go on; 45 
in Oldfield's caſe, M. g W. the caſe of Betſham and Bar- 
nardiſton, E. 1o W. Chedwick's caſe, M. 10 W. Scorrier's 
caſe, T. 11 W. and one Daviſon's caſe, T. 12 W. — 

* . up- 
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ſuppoſing it to have been originally a ſpifitadl Erime, yet 
being now made temporal by ſeyeral acts of parliament, it 
was thereby drawn from the ſpiritual to the temporal ju- 
rifdition. By Wright lord keeper : Both courts may 
have a concurrent juriſdiction z and a crime may be pu- 
niſhable both in the one and in the other: The canons of 
2 conyocation do not bind the laity without an act of pat- 
liament : But I always was, and ſtill am of opinion, that 
keeping of ſchool is by the old laws of England of eccle- 
ſiaſtical cognizance : And therefore let the order for a pro- 
hibition be diſcharged. Whereupon it was moved, that 
this libel was for teaching ſchool generally, without ſhew- 
ing what kind of ſchool ; and the court chriſtian could not 
have juriſdiction of writing ſchools, reading ſchools, dan- 
eing ſchools, or ſuch like. To which the lord keeper aſ- 
ſented, and thereupon granted a prohibition as to the 
teaching of all ſchools, except grammar ſchools, which 
he thought to be of eccleſiaſtical cognizance, 1 P. 
Will. 29. 

By act of parliament the caſe ſtands thus: 

By the 23 Eliz. c. 1. If any perſon or perſons, body poli- 
tick or corporate, fhall keep or maintain any ſchoolmaſter which 
ſhall not repair to ſome church chapel or uſual place of common 
prajer, or be allowed by the biſhop or ordinary of the dicceſe 
where ſuch ſchoolmaſter ſhall be ſe kept; he ſhall, upon convic- 
tim in the courts at Weſtminſter, or at the aſſixes, or quarter 
ſeſuns of the peace, forfeit for every month ſo keeping him 101; 
me third to the king, one third to the poor, and one third to 
him that ſhall fue : and ſuch ſchoolmaſler or teacher, pre- 
ſuming to teach contrary to this act, and being ereof lawfully 
anviZ?, ſhall be diſabled to be a teacher of youth, and ſuffer 
mpriſonment without bail or mainprize for one year. 

The following caſe ſeemeth to have happened upon this 
ſtatute; which in the adjudication, by ſome verſight, 
tath not been attended to: viz. E. 13 W. K. and Douſe. 
The defendant was indicted for having kept a ſchool 
without licence of the biſhop of the dioceſe, againſt the 
form of the ſtatute, Upon which it was moved to quaſh 
the indictment (being removed into the king's bench by 
tertiorari), and the exceptions taken to the indictment 
Were, 1. That there was no ſtatute that prohibited keep- 
ng ſchool without licence, but the 1 Fa. c. 4. {. 9. and 
tte ſaid act preſcribed another method of proceeding. 
. This inditment was found before the juſtices of the 
Face at the quarter per ; and they have no power by 

| 4 9 the 


307 


— 


— 


rr 


- 2 
—_ — X —— _— = 1 


— * - 


id 
L 
L 
| | 
1 
| 
| 
i 
47 
| 8. 
1 
6 
9 


308 


the act, and therefore it was void. 3. This ſchool was 


any ſuch ſchoolmaſler, ſhall forfeit each of them for every dc 
that fha 


Schools. 


not within the act of the 1 Ja. becauſe the act extends 
but to grammar ſchools ; and this ſchool was for writin 
and reading. And afterwards, after a rule made to ſhew 
cauſe, the inditment was quaſned. L. Raym. 672. 
Further: By the 1 a. c. 4. . 9. No perſon ſhall kt 
any ſchool, or be a ſchoolmaſter, out of any of t untverſities 
or colleges of this realm, except it be in ſome publick or fre 
grammar ſchool, or in ſome ſuch nobleman's or gentleman'; 
houſe as are not recuſants, or where the ſame ſchoolmaſter ſhal! 
be ſpecially licenſed thereunto by the archbiſhop biſhop or guar- 
dian of the ſpiritualties of that dioceſe ; upon pain, that as well 
the 2 as alſo the party that ſhall retain or maintain 


fo ys offending 4.0/h ; half to the king, and half to bin 
Ne. . 


And by the 13 & 14 C. 2. c. 4. Every ſchoolmaſter ky. 
ing any publick or private ſchool, and every perſon inſtrucli 
or teaching any youth in any houſe or private family as a tut 
or ſchoolmaſter, ſhall before his admiſſion ſubſcribe the declara- 
tion fallowing, viz. I A. B. do declare, that I will con- 
form to the liturgy of the church of England, as it is 
c now by law eſtabliſhed.” J/hich ſhall be ſubſcribed le- 
fore the archbiſhop, biſhop, or ordinary of the dioceſe ; on pain 
that every perſon ſo failing in ſuch ſubſcription, ſhall forfei 
his ſchool, and be utterly diſabled and ipſo facto deprived of 
the ſame, and the 22 Hall be void as if ſuch perſon |1 
failing were naturally dead. 

And if any ſchoolmaſter, or other perſon, inſtrufling ur 
teaching youth in any private houſe or family as tutor or ſeo! 
maſter, all —_ or teach any youth as a tutor or ſchul- 
maſter, before licence obtained from the archbiſhop, biſhop, u. 
ordinary of the dioceſe, according to the laws and flatutes of thi 
realm, {for which he fhall pay 12d only,) and before ſuch ſub- 
ſcription as aforeſaid; he ſhall for the firſt offence ſuffer thri 
months 8 omg without bail; and for every ſecond, and 
other ſuch offence, ſhall ſuffer three months impriſonment with- 
out bail, and alfo forfeit to the king the ſum of 5 l. J. 8, % 
IO, 11. a 

M. 9G. 2. The king againſt the biſhop of Litchfield and 
Coventry. A mandamus iſſued to the biſhop, to grant ® 
licence to Ry/hworth a clergyman, who was nominated 

uſher of a free grammar ſchool within his dioceſe. T9 
which he returned, that a caveat had been entred by ſom 
of the principal inhabitants of the place, with articles an. 
nexed, accuſing him of drunkenneſs, incontinency, * 
a negle 
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neglect of preaching and reading prayers ; and th ae thera: 


veat being warned, he was proceeding to inquire into the 
truth of theſe things when the mandamus came; and 
therefore he had ſufpended the licenſing him. And with- 
out entring much into the arguments, whether the biſhop - 
hath the power of licenſing; the court held, that the re- 
turn ſhould be flowed as a temporary excuſe: for tho 
the act of the 13 & 14 C. 2. c. 4. obligeth them only to 
aſſent to and ſubſcribe the declaration, yet it adds, accord- 
ing to the laws and flatutes of this realm; which preſuppo- 


ſeth ſome neceflary qualifications, which it is reaſonable 


ſhould be examined into. Str. 102g. 

By the ſeveral ſtamp acts, the licence to ſchoolmaſters 
and tutors ſhall be on a double 5ſh ſtamp. 

After licence obtained ; the ſchoolmaſter muſt take the 


oaths, and exhibit a certificate of his having received the 


ſacrament, at the quarter ſeſſions, as other perſons quali- 
ſying for offices. 


And by Can. 137. Every ſchoolmaſter ſhall, at the bi- 
ſhop's firſt viſitation, or at the next viſitation after his ad- 


miſſion, exhibit his licence, to be by the ſaid biſhop either 
allowed, or (if there be juſt cauſe) diſallowed and re- 


3 By the 11 & 12 V. c. 4. If any papiſt, or perſon pris. 


making profeſſion of the popiſh religion, ſhall keep ſchool, 
or take upon himſelf the education or government or 
boarding of youth ; he ſhall be adjudged to perpetual im- 
priſonment, in ſuch place within this kingdom, as the 
king by advice of his privy council ſhall appoint. .. 3 
4. 

perſon who ſhall take upon him to teach or preach in any 
meeting or conventicle under pretence of any exerciſe of 
religion, or for any other perſon who ſhall not firſt take 
and ſubſcribe the oath following, and who ſhall not fre- 
quent divine ſervice eſtabliſhed by the laws of this king- 
dom, —to teach any publick or private . ſchool, or take 
any boarders or tablers that are taught and inſtructed by 
himſelf or any other; on pain of 401, one third to the 
king, one third to the poor, and one third to him that 


ſhall ſue in the courts at Weſtminſter or at the aſſizes or 


quarter ſeſſions. Which oath is as followeth : I A. B. 
* do ſwear, that it is not lawful upon any pretence what- 
* ſoever, to take arms againſt the king; and chat I do 
* abhor that traiterous poſition of taking arms by his au- 
* thority againſt his perſon, or againſt thoſe that are com- 
* miſſioned by him in purſuance of ſuch commiſſions ; 

X 3 « and 


y the 17 C. 2. c. 2. It ſhall not be lawful for any piſtenters. 


310 Schools. 


5 and that I will not at any time endeavour any alteration 
- of government either in church or ſtate.“ 

But by the 1 W. c. 18. commonly called the act of to. 
leration; neither the ſaid act, nor the before recited ad 
of the 23 Elix. c. 1. nor any other made againſt papiſts 
or popiſh recuſants (except as therein excepted), ſhall 
„n to proteſtant diſſenters qualified according to that 


Under which general words [nor any other made againff 
papiſi. or popiſb recuſants] the aforeſaid ſtatute of che 1 Ja, 
c. 4. ſeemeth alſo to be included. But the above recited 
clauſe of the ſtatute of the 13 F 14 C. 2. c. 4. i-th 
to ſtand clear of this branch, But then there is a further 
clauſe in the ſaid act of toleration, by which it is enacted, 
that no proteſtant — qualified as therein directed, 
ſhall be praſecuted in any eccleſiaſtical court, for or by reaſon « 
their 3 to the church of E l From rege 
their exemption from eccleſiaſtical cenſures for teaching 
ſchool without licence is pleaded, and in practice ſeemeth 
to be allowed; altho' there doth not appear to have been 
any legal determination therein. But it doth not ſeem, 
by any words of this ſtatute, that they are exempted from 
the temporal penalties above recited of the 13 & 14 C. 2. 
44-76 S910, 19+ 5 tf 1 

Whether the or- 5. In Bales's caſe, M. 21 C. 2. it was held, that 
dinary may pro- Where the patronage is not in the ordinary, but in feoffees 
don, for besch. or other patrons; the ordinary cannot put a man out: 
ing without li- and a prohibition was granted; the ſuggeſtion for which 
Ence, was, that he came in by election, and that it was his 

freehold. 2 Keb. 544. | 
Upon which Dr Gibſon juſtly obſerves, that if this be 
any bar to his being deprived by ordinary authority ; the 
preſentation to a benefice by a lay patron, and the parſon's 
freehold in that benefice, would be as good a plea againſt 
the deprivation of the parſon by the like authority, And 
yet this plea hath been always rejected by the temporal 
courts. And in one circumſtance at leaft, the being de- 
prived of a ſchool, notwithſtanding the notion of a free- 
hold, is more naturally ſuppoſed, than deprivation of 2 
benefice; becauſe the licence to a ſchool is only during 
pleaſure, whereas the inſtitution to a benefice is abſolute 

and unlimited, "_ 1110. 5 

In what caſe eu- 6. By Can. 78. In what pariſh church or chapel ſcever 
rates ſheli have there is a curate, which is a maſter of arts, or bachelor 
r of arts, or is otherwiſe well able to teach youth, and will 
ies oon willingly Io do, for the better increaſe of his living, and 
FW | training 
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training up of children in principles of true religion; we 
will and ordain, that a licence to teach youth of the pariſh 
where he ſerveth, be granted to none by the ordinary of 
that place, but only to the ſaid curate: Provided always, 
that this conſtitution ſhall not extend to any pariſh or 
chapel in country towns, where there is a publick ſchool 
founded already; in which cafe, we think it not meet to 
allow any to teach grammar, but only him that is allowed 
for the ſaid publick ſchool., | 


. * 
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7. By Can, 79. All [ch by lers Gall uach in enghſb 48 to be ol · 
latin, as the. children are able to bear, the larger or ſhorter ſer ved therein. 


catechiſm, heretofore by publick authority ſet forth. And as 
often as any ſermon ſhall be upon holy and feſtival days, 'within 
the parifþ where' they teach, thy. ſball bring their ſcholars to the 
church where ſuch ſermon ſhall be made, and there ſee them qui- 
eth and ſoberly behave, themſelves, and ſhall. examine them at 
times convenient after their return, what they have born away 
of ſuch ſermans. ' Upon other days, and at other times, they 
Hall train them up with ſuch ſentences of holy ſcriptures, as 
Hall be moſt expedient to induce them to all godlineſs. And 
they ſhall teach the grammar ſet forth by king Henry the eighth, 
and continugd in the times of king Edward the ſixth and queen 
Elizabeth f noble memory, and none other. And if any 
ſchoolmaſter, being licenſed, and having ſubſcribed as is afure- 
ſaid, ſhall offend in any of the premiſſes, or either ſpeak write 
or teach againſt any thing whereunto he hath formerly ſubſcribed, 
if upon admonition by the ordinary he da not amend and reform 
pimſelf, let him be ſuſpended from teaching ſchool any longer. 


The larger or ſhorter catechiſin] The larger is that in the | 


book of common prayer: The ſhorcer was a catechiſm ſet 
forth by king Edward the fixth, which he by his letters 
patents commanded to be taught in all ſchools ; which 
was examined, reviewed, and corrected in the convoca- 
tion of 1562, and publiſhed with thoſe improvements in 
1570, to be a guide to the younger clergy in the ſtudy gf 
divinity, as containing the fum and ſubſtance of our re- 
formed religion. Gib/. 374. 


Shall bring their ſcholars to the church] E. 10 & 11 F. 
Betcham and Barnardiſton. The chief queſtion was, whe- 
ther a ſchoolmaſter might be proſecuted in the eccleſtaſti- 
cal court for not bringing his ſcholars to church, contrary 
to this canon, And it was the opinion of the court, that 


the ſchoolmaſter, being a layman, was not bound by tho 


canons, 1 P. Mill. 32. 
| X 4 Gram- 
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Grammar] Compiled and ſet forth by William Lily and 
others ſpecially appointed by his majeſty; in the preface 
to which book it is declared, that as for the diverſi 
Sof grammars, it is well and profitably taken away by 
<< the king's majeſty's wiſdom ; who foreſeeing the incon- 
* 'yenienice, and favourably providing the remedy, cauſed 
„one kind of grammar by ſundry learned men to be 
« diligently drawn, and fo to be ſet out only; every 
«© where to be taught for the uſe of learners, and for 

s avoiding the hurt in changing of ſchoolmaſters.“ 

Subjet to a 8. By the 43 Eliz. c. 4. Where lands rents annuities 
—— _. ods or money, given for maintenance of free ſchools or 
there is no viG- ſchools of learning, have been miſapplied, and there are 
tor. no ſpecial viſitors or governors appointed by the founder; 
the lord chancellor oy award commiſſions under the great 

ſeal, to inquire and take order therein. | 
Whether the 9. Whether a mandamus lieth for reſtoring a ſchool- 
_ ere in maſter or uſher, when in fact they have been deprived by 
the local viſitors, is doubtfully ſpoken of in the books of 
common law; and the pleadings upon them ſeem not to 
touch the preſent point, but to turn chiefly upon this, 
Whether they are to be accounted offices of a publick or 

private nature. Gibſ. 1110. | 
Thus in the caſe of the ing againſt the bailiffs of Mer. 
peth. A mandamus was granted, to reſtore a man to the 
office of under-ſchoolmaſter of a grammar ſchool at Mor- 
peth, founded by king Edward the ſixth : The ſame be- 
ing of a publick nature, being derived from the crown, 
Str. 58. | 

And the diſtinction ſeemeth to be this: If they ſhall be 
deemed of a publick nature, as conſtituted for publick 
Sovernment ; they ſhall be ſubject to the juriſdiction of 
the king's courts of common law ; but if they be judged 
matters only of private charity, then they are ſubject to 
the rules and ſtatutes which the founder ordains, and to 
the viſitor whom he appoints, and to no other. L. Raym. 


* 


In the caſe of colleges in the univerſities, whether 
founded by the king or by any other, it ſeemeth now to 
be ſettled, that they are to be conſidered as private eſta- 
bliſhments, ſubject only to the founder, and to the viſitor 
whom he appointeth: and it doth not ſeem eaſy to diſcern 
any difference between ſchools and colleges in this reſpect. 

Governors eo 10. H. 1725. Eden and Foſter. The free grammar 
nomine are not ſchool of Birmingham was founded by king Edward the 
228 ſixth, who endowed the ſaid ſchool, and by his — 


ay 7 YY co ST MT TW SW wow 


ee w* 03 x Oo 


oy = © 


——_ 


= © U) yy +» oo «I 4 i =y 


Schools. 


qatent appointed perpetual governors thereof, who were 


thereby enabled to make laws and ordinances for the bet- 
ter government of the ſaid ſchool, but by the letters pa- 
tent no expreſs viſitor was appointed, and the legal eſtate 
of the endowment was veſted in theſe governors. After a 
commiſſion had iſſued under the great ſeal to inſpe& the 


management of the governors, and all the exceptions be- 
ing already heard and over-ruled, it was now objected to 


this commiſſion, that the king _—_ appointed gover- 
nors, had by implication made them viſitors likewiſe ; the 
conſequence of which was, that the crown could not 
iſue a commiſſion to viſit or inſpect the conduct of theſe 
yernors. The matter firſt came on before lord chan- 
cellor Macclesfield, and afterwards before lord King, who 
defired the aſſiſtance of lord chief juſtice Eyre, and lord 
chief baron Gilbert ; and accordingly the opinion of the 
court was now delivered ſeriatim, that the commiſſion was 
good, 1. It was laid down as a rule, that where the 
king is founder, in that caſe his majeſty and his ſucceſſors 
ae viſitors ; but where a private perſon is founder, there 
ſuch private perſon and his heirs are by implication of 
law viſitors. 2. That tho! this viſitatorial power did re- 
ſult to the founder and his heirs, yet the founder might 
reſt or ſubſtitute ſuch viſitatorial right in any other perſon 
or his heirs. 3. They conceived it to be unreaſonable, 
that where governors are appointed, theſe by conſtruction 
ef law and without any more ſhould be viſitors, ſhould 
have an abſolute power, and remain exempt from being 
viſited themſelves. And therefore, 4. That in thoſe 
caſes where the governors or viſitors are ſaid not to be ac- 
countable, it muſt be intended, where ſuch governors 
have the power of government only, and nat where they 
have the legal eftate and are intruſted with the receipt of 
the rents and profits (as in the preſent caſe) ; for it would 
be of the moſt pernicious conſequence, that any perſons 
intruſted with the receipt of rents and profits, and eſpe- 
cially for a charity, tho' they miſemploy never ſo much 
theſe rents and profits, ſhould yet not be accountable for 
their receipts : this would be ſuch a privilege, as might 
of it ſelf be a temptation to a breach of truſt. 5. That 
the word governor did not of it ſelf imply viſitor; and to 
make ſuch a conſtruction of a word, againſt the common 
and natural meaning of it, and when ſuch a {trained con- 
ſtruftion could not be for the benefit, but rather to the 
great prejudice of the charity, would be very unreaſonable z 
belides, it would be making the king's charter operate to 
a double 
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a double intent, which ought not to he. And the com- 
| miſſion under the great ſeal was reſolved to be well iſſued. 
Whether the + II. The following caſe  relateth particularly to 3 
aud ſurviveth, church; but is equally. applicable to, and far more fre. 

Fyim away be. guently happeneth in the caſe of ſchools. It is that of 
yond the limited altham church, H. 1716. Edward Denny, earl of Nor. 
number, wich, being ſeiſed by grant from king: Edward the fixth, 

of the ſite and demeſnes of the diſſalved monaſtery of 

Waltham Holy Croſs, and of the matior of Walthan, 

and of the patronage of the church of Waltham, and of 

the right of nominating a miniſter to; officiate in the ſaid 
church, it being a donative, the abbey being of royal 
foundation, by his will in 1636, amongſt; other thing 
the faid earl deviſed. a houſe in Waltham, and a rent 
charge of 1001 a year, and ten loads of wood to be annu, 
ally taken out of the foreſt of Waltham, and. his right of 
nominating a miniſter: to officiate in the ſaid church, to 
ſix truſtees and their heirs, of which Sir Robert Atkins 
was one, in truſt, for the perpetual maintenance of the 
miniſter, to be from time to time nominated by the truf- 
tees; and directed that when the truſtees were reduced to 
the number of three, they ſhould chuſe others. It ſo fell 
out, that all the truſtees, except Sir Robert Atkins, were 
dead; and he alone took upon. him to enfeoff others ty 
fill up the number; and now the ſurviving truſtees (of 
the ſaid Sir Robert's appointment) did nominate Lapthory 
to officiate ; and the lady Floyer and Campion, who were 
owners of the diſſolved monaſtery and of the manor, 
claimed: the right of nomination to the donative, and had 
Nominated Cowper to officiate there, and he was got into 
poſſeſſion. The bill was, that Lapthorn might be admits 
ted to officiate there, and to be quieted in the poſſeſſon, 
and to have an account of the profits. By the defendants 
it was amongſt other things inſiſted, that the truſtees ha- 
ving neglected to convey over to others, when they were 
reduced to the number of three, and the legal eſtate com- 
ing only to one fingle truſtee, he had not power to eled 
others ; but by that means the right of nomination reſulted 
back to the grantor, and belonged to the defendants, who 

Had the eſtate, and ſtood in his place ; or at leaſt the court 

ought to appoint ſuch truſtees as ſhould be thought pro- 

per. By Cowper, lord chancellor; It is only directory 
to the truſtees, that when reduced to three, they ſhould 

All up the number of truſtees; and therefore altho' they 


neglected ſo to do, that would not extinguiſh or deter. 
| mine 
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mine their right; and Sir Robert Atkins, the only ſur- 
ning truſtee, had a better right than any one elſe could 
nd to, and might yell conye over to other truſtees z 


it was but what he ought to have done: and it was decreed 
for the plaintiff. with coſts, and an account of profits; 


but the maſter to allow a reaſonable ſalary to C owper, 


whilſt he officiated here, 2 Vern. 749- 


* 
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12. By the 43 liz. c. 2. All lands within the pariſh Taxes, 


ue to be aſſeſſed to the poor rate. LS 
"But by the * aQs for the land fax, it is provided, 
hat the ſame ſhall not extend to charge any maſters or 


uſhers of any ſchools, for or in reſpe& of any Ripend. 


wages, rents, or profits, ariſing or growing due to.them, 


in reſpe£ of their ſaid places or employments. 
Provided, that nothing herein ſhall extend to diſcharge 
any tenant of any the houſes or lands belonging to the 
ſad ſchools, who by their leaſes or other contracts are 
obliged to pay all rates, taxes, and impoſitions whatſoever z 
but that hey ſhall be rated and pay all ſuch rates, taxes, 
d impoſitions. | | : 

And in general, it is provided, that all ſuch lands re- 
yzpues or rents, ſettled to any charitable or pious uſe, as 
vere aſſeſſed in the 4th year of Will. & Mar. ſhall be liable 
to be charged; and that no other lands, tenements or 
hercditaments, revenues, or rents whatſoever, then ſet- 
ted to any charitable or pious uſes, as aforeſaid, ſhall be 
charged, * Fo 

And the reaſon of this diſtinction ſeemeth to be, be- 
cauſe in that year, the ſums to be charged were fixed and 
6:termined upon every particular diviſion ; lands which 
wee then appropriated to charities being exempted out of 
the valuation: Perefore it is no hardſhip upon the neigh- 
bourhood, that lands then exempted ſhall be exempted 
% for the other lands pay no more upon the account 
of ſuch exemption : but if lands appropriated to charities 
lnce that time ſhould by ſuch appropriation become ex- 
empted, this would lay a greater burden upon all the reſt, 
becauſe the ſame individual ſum upon the whole diviſion 
$ to be raiſed ſtill, | 


Seats in churches, See Church, 
Sees of biſhops. See Cathedzals. 


Scle@& veſtry, See Veſtry, in the title Church. 


Sentence. 


During the vo- 1. 
cancy of a bene- 


fice, 


the ſuit in controverſy, and regards the principal matte; 
© In queſtion: 


or the like; but doth not affect the principal matter in 


Sentente. 
er is either definitive, or interlocutory : 
A definitive ſentence is that, which puts an end to 


An interlocutory ſentence determines only ſome incident 
or emergent matter in the proceeding, as ſome exception, 


controverſy. Ayl. Par. 487. 
By the ancient canon law, ſentence of ſuſpenſion, or 
excommunication, ought not to be given without a pre. 
vious admonition ; unleſs the offence is ſuch as in its 
own nature immediately requires ſuch ſentence. In arch- 
biſhop Arundel's regiſter, mention is made of an appeal 
from a ſentence of ſuſpenſion, as unjuſt, for want of a 
canonical admonition. Gibſ. 1046. 
And every ſentence muſt be in writing; otherwiſe it 
deferves not the name of a ſentence, and needeth not the 
formality of an appeal to reverſe it. Id. 1047. 
And by the ſeveral ſtamp acts, every ſentence or final 
decree muſt be on a double ſixpeny ſtamp. 
And the ſentence muſt be pronounced in the preſence 
of both parties; otherwiſe, ſentence given in the abſence 


of one of the _— void. Id. 
Sentences upon he church wall. See Church. 
Separatiſts. See Diffenters, 


m"— _ 


Sequeſtration. 


W HEN a living becomes void by the death of 
an incumbent, or otherwiſe ; the ordinary is to 


ſend out is ſequeſtration, to have the cure ſupplied, and 


to preſerve the profits (after the expences deducted) for 
the uſe of the ſucceſſor. God. Append. 14. 


Where none will 2. Sometimes a benefice is kept under ſequeſtration 
3 for many years together, or wholly; namely, when it 
is of ſo ſmall value, that no clergyman fit to ſerve the 
a 8 cure 


| | . 
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cure will be at the charge of taking it by inſtitution: 
In which caſe, the ſequeſtration is committed ſometimes 
to the curate only, ſometimes to the curate and chur 
wardens jointly, Jobnſ. 121. | 1 $5 
3. Sometimes the fruits and profits of a living which During ſuit, 
is in controverſy, either by the conſent of parties, 
or the judge's authority, are ſequeſtred and placed for 
ſafety, in a third hand. And thus where two diffe- 
rent titles are ſet on foot, the rights are carefully pre- 
ſerved, and given to him for whom the cauſe is adjudged, 
Cod. Append. 14. - 
And the judge is alſo wont to appoint ſome miniſter to 
ſerve the cure, for the time that the controverſy ſhall de- 
pend; and to command thoſe to whom the ſequeſtration 
is committed, to allow ſuch ſalary as he ſhall aſſign out 
of the profits of the church to the parſon that he orders to 
attend the cure. Watſ. c. 30. 


* 


And this is, where a judgment hath been obtained 
againſt a clergyman, and upon a fiers facias directed to 
the ſheriff to levy the debt and damages, he returns, that 
the defendant is a clerk beneficed having no lay fee. 
Whereupon a levari facias is directed to the biſhop to levy 
the ſame of his eccleſiaſtical goods, and by virtue thereof 
the tithes ſhall be ſequeſtred. 

And in this caſe the biſhop may name the ſequeſtra- 
tors himſelf, or may grant the ſequeſtration to ſuch 
| * as ſhall be named by the party who obtained 

the writ. 

If the ſequeſtration be laid. and executed before the 

day of the return of the writ; the mean profits may be 
a taken by virtue of the ſequeſtration after the writ is made 

returnable, otherwiſe not. 
6. Sometimes when the houſes and chancels that the Dilayidations, 
incumbent is bound to repair, are ruined and ready to 
fall, if after due admonition they ſhall delay to begin to 


of amend the ſame within two months ; then the biſhop of 
; to the dioceſe, that time being elapſed, ſhall ſequeſter the 
and fruits and tithes till thoſe defects are amended: and 


for though the admonition proceed from the archdeacon, 
yet the biſhop only hath the power of ſequeſtratzon, 
ion Grd. Append. 14. 


the 7. Stratford. 


218 Sequeffratiort: 
Appeal. 7. Stratford. If an appeal be inade againſt a ſenten 
of dont x wel and lawfully profecated ; the party 15 
queſtred ſhall enjoy the profits, pending the appeal, 
Sequeſtrators 8. It is uſual for the eccleſiaſtical. judge, to take 
ap. bond of the ſequeſtratots, well and truly to gather and 
receive the tithes fruits and other profits, and to render 

a juſt account. Matſ. c. 30. 

And thoſe to whom the ſequeſtration is committed, 
are to cauſe the fame to be publifhed in the reſpectiye 
churches, in the time of divine ſervice. Id. 

It is beſt and moſt legal for the ſequeſtrators, to re. 
etive the tithes and dues in kind. | 

But the ſequeſtrators cannot maintain an action for 
tithes in their own name, at the common law, nor in 
any of the king's temporal courts ; but only in the ſpiri- 
tual court, or before the juſtices of the peace where they 
have power by law to take cognizance. TFohnſ. 122. 

Thus in the cafe of Berwick and Swanton, T. 1692, 
It was reſolved in the court of exchequer, that a ſequeſ- 

trator cannot bring a bill alone for tithes ; becauſe he is 
but as a bailiff, and accountable to the biſhop, and hath 
no intereſt, Banb, 192. | | 

After the ſequeſtrators have performed the duty re- 
quired, the ſequeſtration is to be taken off, and applica- 
tion of the profits to be made according to the direction 

of the ordinary. And he ſhall allow to them a reaſon- 
able ſum out of the profits, according to the trouble 
they ſhall have had in gathering the tithes. And he is 
alſo to allow for the ſupply of the cure, what ſhall be 
convenient, relation being had to the charge, and to the 
profits ; and likewiſe for the maintenance of the incum- 
bent and of his family (in caſe where there is an in- 
curnbent), if he hath not otherwiſe ſufficient to main- 
tain them. | 

If the ſequeſtrators refuſe to deliver up their charge, 
they ſhall be compelled thereunto by the eccleſiaſtical 
judge; and if they ſhall, being called thereunto, delay to 
give an account, it'is uſual for the judge to deliver unto 
the party grieved the bond given, with a warrant of at- 
torney to ſue for the penalty thereof to his own uſe at 
the common law. Waiſ. c. 30. 

Therefore, if the incumbent is not ſatisfied with what 
the ſequeſtrators have done in the execution of their | 
eharge, his proper remedy is by application to the ſpiri- 
tual judge; and if he ſhall think himſelf aggrieved by the 

determination 


Sequeſtration. 
determination of fuch judge, he may appeal to a ſuperiot 
juriſdi&ion. Sometimes a bill in equity hath been 
brought; which yet, as it ſeemeth, ought not to be 
brought againſt the ſequeſtrators ſolely, for that they 
ire only bailiffs or receivers, and have no intereſt: As 
in the caſe of Jones and Barret, H. 1724. On a bill 
the viear of Weſt Dean in the county of Suſſex again 
the defendant, who was ſequeſtrator, for an account of 
the profits received during the vacation; it was objected 
for the defendant, that the biſhop ought to have been 
made a party, fince the ſequeſtrator is accountable to 
him for what he receives; and the court ſeemed to 
think the biſhop ſhould have been a party ; but by 
conſent the cauſe was referred to the biſhop of the dio- 
ceſe, Bunb. 192. | 


Sermons. See Publick woꝛſhip. 


* 


— — — 


Sexton. 


FE HE ſerton, ſeg /ten, ſegerflane, (ſacriſta, the keeper 
of the holy things belonging to the divine wor- 
ſhip) ſeemeth to be the ſame with the o/tiarius in the 
Romiſh church; and is appointed by the miniſter or 
others, and receiveth his falary according to the cuſtom 
of each pariſh. | 15 5 

It hath been adjudged, that a mandamus lies to re- 
tore a ſexton; though as to this the court at firſt 
doubted, becauſe he was rather a ſervant to the pariſh 
than an officer, or one that had a freehold in his place: 
But upon a certificate ſhewn from the miniſter, and di- 
vers of the pariſh, that the cuſtom was to chuſe a ſex- 
ton, and that he held it for his life, and that he had 2d 
a year of every houſe within the pariſh ; they granted a 
mandamus, directed to the churchwardens to reſtore him. 
3 Bac. Abr. 530. 

T. 12 G. Olive and Ingram. In aſſumpſit for mo- 
ney had and received to the plaintiff's uſe, a caſe was 


made at nifi prius for the opinion of the court; that there 


being a vacancy in the office of ſexton of the pariſh of 
Yi Botolph without Alderſgate in the city of London, the 
Plaintiff and Sarah Bly were candidates; and Sarah Bly 

| had 
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Sexton; 
had 169 indiſputable votes, and 40 which were given b 
women, who were houſekeepers and paid to the chard, 
and poor; that the plaintiff had 174 indiſputable yore; 
and 22 other votes given by ſuch women as aforeſaid: 
that Sarah Bly was declared duly elected: upon which 
the plaintiff brought a mandamus, and was ſworn in 
and the defendant had received 5 ſh belonging to the 
office, In this caſe two points were made : 1, Whether 
a woman was Capable of being choſen ſexton. And 2. 
Whether women could vote in the election. As to the 
firſt, the court ſeemed to have no difficulty about it; 
there having been many caſes where offices of greater 
conſequence have been held by women, and there being 
many women ſextons at that time in London; in the 
ſecond year of queen Anne, a woman was appointed go- 
vernor of Chelmsford workhouſe : lady Broughton was 
keeper of the Gatehouſe: lady Packington was the re. 
turning officer for members at Aileſbury, As to the ſe. 
cond point, it was ſhewn, that women cannot vote for 
members of parliament or coroners, and yet they haye 
freeholds, and contribute to all publick charges; and 
tho” they vote in the monied companies, yet that is b 
virtue of the acts which give the right to all perſons pol- 
ſeſſed of ſo much ſtock ; that military tenures never de- 
ſcended to them. But the court notwithſtanding held, 
that this being an office that did not concern the publick, 
or the care and inſpection of the morals of the pariſhioners; 
there was no reaſon to exclude women, who paid rates, 
from the privilege of voting: they obſerved, here was 
no uſage of excluding them ſtated, which perhaps might 
have altered the caſe; and that as this caſe was tated, 
the plaintiff did not appear to have been duly elected; 
2 therefore there ought to be judgment againſt him, 

tr. 1114. 

M. 5 E. K. and the churchwardens of Thame in Ox- 
fordſhire. They who have power to appoint a ſexton, 
have power to diſplace him at pleaſure. Str. 115. 


Sick. 


Sick. 
I. Vifitation of the fick. 1 
II. Communion of the fick. 
III. Departing out of this life. 


I. Viſitation of the fick. 
Y Can. 76. When any perſon is 1 ſick in 


any pariſh : the miniſter or curate, having know- 
ledge thereof, ſhall reſort unto him or her (if the diſeaſe 
de not known or probably ſuſpected to be infectious), 
to inſtruct and comfort them in their diſtreſs, according 
to the order of the communion book if he be no preacher, 
or if he be a preacher then as he ſhall think moſt needful 
and convenient, 

And by the Rubrick before the office for the viſita- 
tion of the ſick: When any perſon is ſick, notice ſhall 
be given thereof to the miniſter of the pariſh; who 
ſhall go to the ſick perſon's houſe, and uſe the office there 
appointed, 

And the miniſter ſhall examine the ſick perſon, whe- 
ther he repent him truly of his fins, and be in charity 
with all the world; exhorting him to forgive, from the 
bottom of his heart, all perſons that have offended him ; 
and if he hath offended any other, to aſk them forgive- 
neſs; and where he hath done injury or wrong to any 
man, that he make amends to the uttermoſt of his power, 
And if he hath not before diſpoſed of his goods, let him 
then be admoniſhed to make his will, and to declare his 
debts, what he oweth, and what is owing to him for the 
better diſcharge of his conſcience, and the quietneſs of 
his executors. But men ſhould often be put in remem- 
brance to take order for the ſettling of their temporal 
eſtates, whilſt they are in health, 

And the minifter ſhould not omit earneſtly to move ſuck 
lick perſons as are of ability, to be liberal to the poor. 


II. Communion of the fick. 


By a conſtitution of archbiſhop Peccham ; The ſacra- 
ment of the euchariſt ſhall be carried with due reyerence, 
Vor, III. Y to 


$22, 


ſtole, with a light carried before him in a lantern with a 


under the cover of bread. 


there ſhall be no elevation of the hoſt, or ſhewing the (a 


lence or other infectious ſickneſs) exhort their pariſhion- 


and ſhed his blood for his redemption ; earneſtly remem- 


Sick. 


to the ſick; the prieſt having on at leaſt a ſurplice and 


bell; that the people may be excited to due reverence 
who by the miniſter's diſcretion ſhall be taught to pro- 
ſtrate themſelves, or at leaſt to make humble adoration, 
whereſoever the king of glory ſhall happen to be carried 


But by the rubrick of the 2 Ed. 6. it was ordered, that 


crament to the people. | 

By the preſent rubrick before the office for the com- 
munion of the ſick, it is ordered as follows : Foraſmuch 
3s all mortal men be ſubject to many ſudden perils, dif. 
eaſes, and ſickneſſes, and ever uncertain what time they 
ſhall depart out of this life; therefore to the intent the 
may be always in a readineſs to die whenſoever it ta 
pleaſe almighty god to call them, curates ſhall diligently 
froni time to time (but eſpecially in the time of peſti- 


ers to the often receiving of the holy communion of the 
body and blood of our ſaviour Chriſt, when it ſhall be 
pablickly adminiſtred in the church; that ſo doing, they 
may in caſe of ſudden viſitation, have the leſs cauſe to 
be diſquieted for lack of the ſame, But if the ſick perſon 
be not able to come to the church, and. yet is deſirous to 
receive the communion in his houſe ; then he muſt give 
timely notice to the curate, ſignifying alſo how many 
there are to communicate with him (which ſhall be three, 
or two at the leaſt ;) and having a convenient place in 
the fick man's houſe, with all things neceſſary fo prepared 
that "the curate may reverently miniſter, he ſhall there 
celebrate the holy communion. 

But if a man either by reaſon of extremity of ſickneſs, 
or for want of warnihg in due time to the curate, or for 
Jack of company to receive with him, or by any other 
Jet impediment, do not receive the ſacrament of Chriſt's 

ody and blood; the curate ſhall inſtru& him, that if he 
do truly repent him of his fins, and Redfaſtly believe that 
Jeſus Chriſt hath ſuffered death upon the croſs for him, 


bring the benefits he hath - thereby, and giving him 
hearty thanks therefore; he doth eat and drink the 
body and blood of our ſaviour Chriſt, profitably to his 


ſouls health, altho' he do not receive the ſacrament with 


Sick. | 
In the time of the plague, ſweat, or other ſuch like 
contagious times of fickneſs or diſeaſes, when none of 
the pariſh can be gotten to communicate with the fick 
in their houſes, for fear of the infection; upon Tpecial 
requeſt of the deceaſed, the miniſter may only com- 
municate with him. y 


III. Departing out of this life. 


Can. 67. When any is paſling out of this life, a bell 
ſhall be tolled, and the miniſter ſhall not then ſlack 
to do his laſt duty. And after the party's death (if 
it ſo fall out) there ſhall be rung no more but one ſhort 
peal, and one other before the burial, and one other 
after the burial. | 

And this tolling of. the bell ſeemeth to have been 
originally founded on the doctrine of maſſes ſatiſ- 
factory, or prayers for the dead; that every perſon, 
upon hearing of the bell, ſhould apply himſelf to prayer 
for the ſoul of the perſon departing, or departed, out 
of this life. | 


And the alms uſually given at funerals, ſeemeth ta 


hare been intended for the like purpoſe, 
Sideſmen. See Churchwardens, 
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Simonv. 


* MONY hath its name from Simon Magus, who 
thought to have purchaſed the gift of the holy 
Noſt for money. 3 Inſt. 153. | 
Simoniacus is he who maketh a corrupt contract; and 
ſmmiace promotus is he who is promoted upon ſuch con- 
ct, altho he was not privy to it himſelf, | 


I. Simony by the canon law, 
II. By Ratute. 
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Simonv. 
} "Cannon 


I. Simony by the cue law. 


1. Langton. Me fritily forbid any man to reſign his 
church, and then accept the vicarage of the ſame church fran 
his own ſubſtitute ; becauſe in this caſe  fome uttlawful bargain 
may be well ſuſpected. And if any ſhall preſume to do contrary 
hereunto, the ont fhall be deprived of bis vicarage, and the 
other of his parſonage. Lind. 107. OY 
It may ſeem ſtrange, that any one ſhould chuſe to be 
vicar rather than rector; but as there might in ſome par- 
ticulat caſes be other reaſons for it, ſo there was one 
very apparent reaſon, viz. that the Lateran council un- 
der Innocent the third, had forbidden the holding two 
churches, that is, two rectories, but not two vicarages, 
or a rectory and a vicarage. For tho' the Lateran canon 
againſt pluralities was not yet put in execution here; yet 
the clergy were apprehenſive that this would ſoon be 
done. Sn Langt. 1 1 


2. Wetherſhead. It ſhall not be lawful to any man, t. 
transfer a church to "another in the uame of a portion, ur 
take any money er . covenanted gain for the preſentation of any 
one: And if any ſhall be found guilty hereof, by conviction, or 
confeſſion ; 20e do decree, by the king's authority and by un 
own, that he ſhall for ever be deprived of the patronage of that 
church. Lind. 281. 


In the name of @ portion] That is, as a portion from 
a father or grandfather, to his ſon or grandſon. John. 
Wether. . 


IVe do decree by the king's authority] Lindwood ſays, that 
de facto the king of England hath cognizance in cauſes oi 
right of patronage ;. which this conſtitution takes no- 
tice of as ſuch: altho', he ſays, the contrary is true by 
the canon law. Lind. 281. 1 


Shall for ever be deprived of the patronage] Which 
ſeemeth to be intended, during his life; and not to 
extend to his heirs after him; ſo as to puniſh them 
for their father's or other anceſtor's crime. Lind. 281. 

And Sir Simon Degge obſerves upon this, that a ca. 
non is not fufficient to deprive a man of his. freehold 
or inheritance: and this canon (he ſays) was never put 
in execution, or attempted ſo to be, ſo far as he can 


find. Digg. p. I. c. 5. 


3. Othobon, 


Simony. 


4. Othobon. I hereat tue undetſland that it frequently 
neth, that when a preſentation is to be made to a vacaut 
church, he uh is to be preſented firſt maketh a bargain with 
the patron for a certain ſum to be paid to him yearly out of the 
profits of the church, and he who hath made ſuch contract is 
preſented to the chureh ; we, intending to provide againſt this 
aft of ſimony and detriment to the church, do utterly revoke all 
2 heretofore impoſed on pariſh churches, unleſs they whe 
have or receive the fame, are warranted from the beginning 
by lawful preſcription, or ſpecial privilege, or other certain 
right. Athon 135. | 
Neither was this canon (faith Sir Simon Degge) of 
better effect than the other, as to the making con- 
tracts void, which were only determinable at the com- 
mon law, where this canon could not be pleaded in bar, 
Deg , P- J. C. LL : > 
But there were ſome general canons (he ſays) of the 
church of greater force; whereby a perſon ſimoniacally 
promoted is puniſhed by deprivation, and a fimoniack by 
deprivation and- perpetual diſability, not only as to the 
church he was preſented to upon a ſimoniacal contract, 
but alſo as to all others. Deg. p. I. c. 5. 


4. Simony is the more odious (lord Coke fays) becauſe 
it is ever accompanied with perjury ; for the preſentee is 
ſworn to commit no ſimony. 3 Inf. 156. 

Thus by a canon of archbiſhop Langton, it is or- 
dained as followeth: Ve do decree, that the biſhep ſpall 
take an oath of him who ſhall be preſented, that for ſuch 
preſentation he neither promiſed nor gave any thing to the per- 
fon preſenting him, nor made any agreement with him for 
the ſame 3 eſpecially if he who is preſented be probably juſ- 
pected of the ſame. Lind. 108. 


Biſbop] Or other ordinary who hath power to grant in- 
ſtitution. Lind. 108. 


He neither promiſed] By word or other ſtipulation. 
Lind. 108. 


Nor gave] Either by exchange, or recompence, or 
confirmation of what had been given before, or by be- 
queſt, or remiſſion. Lind, 109. | 

To the. perſon preſenting him] And if he promiſe any 
thing to another, altho' it be not to him who hath the 
preſentation; yet if it be ſo that he ſhall not otherwiſe 


have the benefice, this alſo is ſimony. Lind. 1099, 
þ And 
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 Slmony- 
And by Can. 40. To avoid the deteſtable: ſin 

becauſe {4:6 and ſelling of ſpiritual and eccleſia Ep 
tions, offices, promotions, digmties, and livings is execrable 
before god; therefore the archbiſhop and all and every biſos 
or biſhops or any other perſon or perſons having authority t 
admit, inſtitute, collate, inſtal, or to confirm the eleflion 

any archbiſhop biſhop or other perſon or perſons, to any fi- 
ritual or eccleſiaſtical function dignity promotion title office 
juriſdiction place or benefice with cure or without cure, or 
to any eccleſiaſtical living whatſoever, ſhall before every ſuch 
admiſſion inſtitution collation inſtallation or confirmation of 
election reſpeftively miniſter to every perſon hereafter to be 
admitted inſtituted collated inſtalled or confirmed in or 10 
any archbiſhoprick biſhoprick or other ſpiritual or eccleſiaſtical 
function dignity promotion title office juriſdiction place ar 
benefice with cure or without cure, or in or to any eccleſia- 


ical living whatſoever, this oath in manner and form follow- 


ing, the ſame to be taken by every one whom it concerneth, 
in his own perſon, and not by a profltor: * I N. N. do 
« ſwear, that I have made no ſimoniacal payment con- 
tract or promiſe, directly or indirectly, by my elf, or 
«© by any other to my knowledge or with my conſent, 
“ to any perſon or perſons whatſoever, for or con- 
<«-cerning the procuring and obtaining of this eccle- 
« fraſtical dignity, place, preferment, office, or living” 
[reſpeftively and particularly naming the ſame, whereunto be 
ig to be admitted, inſtituted, collated, inſtalled, or confirmed] 
nor will at any time hereafter perform or ſatisfy any 
© ſuch kind of payment contract ar promiſe made by 
any other without my knowledge or conſent : So help 
*« me god thro' Jeſus Chriſt.” 

And this oath, whether interpreted by the plain 
tenor of it, or according to the language of former 
oaths, or the notions of the catholick church con- 
2 ſimony, is againſt all promiſes whatſoever. Gill. 

02, 

Therefore tho' a perſon comes not within the ſtatute of 
the 31 El. hereafter following, by promiſing money, re- 
ward, gift, profit, or benefit; yet he becomes guilty of 
perjury, if he takes this oath, after any promiſe of what 
kind ſoever. Id. 

Dr Watſon queries, whether the oath againſt ſimony 
be not aboliſhed with the oath ex officio : But Mr John- 
ſon ſays, he may as well query the oaths of allegiance 
and fupremacy ; for that a clerk is no more obliged to ac- 


cult 


| 5 
_ Simony: , 
cuſe or purge himſelf of ſimony by the one, than of re- 
bellion or popery by the other. Watſ. c. 15. Fohnſ. 73. 
Which latter opinion is agreeable to the general prac- 
tice and allowance, eſpecially as the makers of the ſtatute 
which repealeth the oath ex officio, do not ſeem to have 
had any thought or intention of touching upon this oath. 
againſt ſimony; albeit the reaſon here alledged may of it 
ſelf perhaps not be ſufficient, for the oaths of allegiance 
and ſupremacy are injoined by ſtatutes ſubſequent to that 
which aboliſheth the oath ex officio. ? | 
Which ſtatute aboliſhing the oath ex officio, is as fol- 
loweth; viz. It. all not be lawful for any archbiſhop, biſhop, | 
vicar general, chancellor, commiſſary, or any other ſpiritual or 
eclefraſtical judge, officer, or miniſter, or any other perſon, 
having or exerciſing ſpiritual or eccleſiaſtical juriſdiction, to 
tender or adminiſter unto any perſon whatſoever, the oath uſually 
called the oath ex officio, or any other oath whereby ſuch perſon 
1 whom the ſame is tendred or adminiftred, may be charged or 
compelled to confeſs, or accuſe, or to purge him or her ſelf of any 
criminal matter or thing, whereby he or ſhe may be liable to 
enſure or puniſhment : any thing in this ſtatute, or any other _ 
law, cuſtom, or uſage heretofore to the contrary in any wiſe 
mtwithlanding. 13 C. 2. c. 12. ſ. 4. 5 
In the caſe of K. and Lewis, M. 4 G. an informatio 
was moved for againſt a clergyman, for perjury at his ad- 
miſſion to a living, upon an affidavit that the preſentation 
was ſimoniacal. But the court refuſed to grant it, till 


be had been convicted of the ſimony. Str, 70. 


II. By ftatute. 
1. By the 31 Eliz. c. 6. For the avoiding of fimmy and 


corruption in preſentations collations and donations of and to 
benefices dignities prebends and other livings and promotions ec- 
defuſtical, and in admiſſions inſtitutions and inductions to the 
ame; ſ. 4. | 

It is enafted, that if any perſon or perſons, bodies politict and 
corporate, ſhall or do, for any ſum of money reward gift profit 
ir benefit direftly or indirekt, or for or by reaſon of any 
promiſe agreement grant bond covenant or other aſſurance 
of or for any ſum of money reward gift profit or benefit 
whatſoever directly or indirectiy, preſent or collate any per- 


ſn to any benefice with cure of ſouls, dignity, prebend, or 


living eccleſiaſtical, or give or beflow the ſame for or in reſpect 
of any 7505 corrupt cauſe or conſideration ; every ſuch preſenta- 
ton co N and beſtoing, and every admiſſion inſtitutign 
nveſiiturg'and induction therenpon, ſhall be utterly vaid, fruſ- 
| 1 trate, 
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bond covenant or other aſſurance, 5 eit and loſe t 


agreement grant covenant bond or other aſſurance of or for 


indirecily, any penſion, ſum of money, or benefit whatſoever ; 


the ſame in any of her majeſly's courts of record. ſ. 8. 


Simony. 
trate, and of none e fect in law : And it ſhall be Iawful for th: 
queen, her heirs and ſucceſſors, to prefent, collate unto, or give 
or beſtow, every ſuch benefice dignity prebend and living eccle- 
fiaſtical, for that one time or turn only : And all and ev 
perſon or perſons, bodies politick and corporate, that ſhall give 
or take any ſuch ſum of money reward gift or benefit diretth or 
indiraciiy, or that ſhall take or make any ſuch 8 grant 

e double 
value of one year's profit of every ſuch benefice dignity prebend 
and ah eccleſiaſtical : 42 the 7 fo corrupily a pro- 
curing ſeeking or accepting any ſuch benefice dignity prebend or 
living, ſpall thereupon and from thenceforth be adjudged a di. 
abled perſon in law to have or enjoy the fame benefice dignity 
prebend or living eccleſiaſtical. ſ. 5. 

And if any perſon ſhall for any ſum of money reward gift 
profit or commodity whatſoever diractly or indireciiy (other than 
far uſual and lawful fees) or for or by reaſon of any promiſe 


ſum of money reward gift profit or benefit whatſoever di is * 
indirectiy, admit inſtitute inſtal induft inveſt or place any per- 
ſon in or to any benefice with cure of ſouls, dignity, prebend, or 
other eccleſiaſtical living; every ſuch perſon ſo offending ſhall 
forfeit and loſe the double value of one year's profit of every ſuch 
benefice dignity prebend and living eccleſiaſtical ; and thereupon 
immediately from and after the inveſting inſtallation or induction 
thereof had, the ſame benefice dignity prebend and living eccl:- 
feaſtical ſhall be eftſoons merely void; and the patron or perſon 
to whom the advowſon gift preſentation or collation ſhall by 
appertain, ſhall and may by virtue of this act preſent or callate 
unto give and diſpoſe of the ſame benefice dignity prebend or li- 
wing eccleſiaſtical, in ſuch ſort to all intents and purpoſes, as if 
the party fo admitted inſlituted inflalled inveſted inducted or 
placed had been or were naturally dead. ſ. 6. 

Provided, that no title to confer or preſent by lapſe, ſhall 
accrue upon any voidance mentioned in this att, but after ſix 
months next after notice given of ſuch voidance, by the ordinary 
to the patron. 1. 7. | 

And if any incumbent of any benefice with cure of ſouls ſhall 

corruptly reſign or exchange the ſame, or corruptly take for or 
in reſpect of the reſigning or exchanging the ſame, directiy or 


as well the giver as the taker of any ſuch penſion, ſum of money, 
or other benefit corruptly, ſhall loſe double the value of the ſum 
fo given taken or had the one moiety as well thereof, as of the 
forfeiture of the double value of one year's profit before mention- 
ed, to be to the queen, and the other to him that will ſue for 


Provided 


Simony. 

Provided always, that this act or any thing therein contain- 
4d, ſhall not in any wiſe extend to take away or reſtrain any 
puniſhment pain or penalty limited preſcribed or inflicted by the 
lows RI any the offences before in this act men- 
timed ; but that the ſame ſhall remain in — and may be put 
in dus execution, ai it might be before the making of this act; 
this aft, or any thing therein contained, to the contrary thereof 
in any wiſe notwithſtanding. ſ. 9. 

And moreover, F any perſon ſhall recerve or take any mo- 
wy fee reward or any other profit directly or indirectly, or ſhall 
take any promſe agreement covenant bond or other aſſurance to 
recetve or have any money fee reward or any other profit directiy 
or indireftly, either to himſelf or to any other of his friends. (all 
ordinary and _ fees only excepted), for or to procure the 
erdeinng or making of any miniſter, or giving of any orders, 
or licence to preach ; he ſhall for every fuch offence forfeit the 
ſum of 401: and the party fo corruptly ordained or made mini- 
fter, or taking orders, ſhall forfeit the ſum of 101: And if at 
ony time within ſeven years next after ſuch corrupt entring imo 
the miniſtry or receiving of orders, he ſhall accept or take any 
benefice, living, ar promotion eccleſiaſtical ; then immediately 
from and after the induction inveſting or inſtallation thereof or 
thereinto had, the fame ſhall be eftſoons merely void; and the 
patron ſhall preſent, collate unto, give and diſpoſe of the ſame, 
as if the party ſo indu#ted inveſted or inſtalled had been natu- 
rally dead : the one moiety of all which forfeitures ſhall be to 
the queen, and the other to him that will ſue in any of her ma- 
ins courts of record. ſ. 10. 


§. 4. For the avoiding of ſimony] Almoſt all the authors 
who have treated of this ſubject, and even the learned 
judges in delivering their reſolutions in caſes of ſimony, 
have afferted that there is no word of ſimany in this act; 
and from thence a concluſion hath been drawn in favour 
of the eccleſiaſtical juriſdiction, that the temporal courts 
have nothing to do with ſimony as ſuch, or to define what 
ball be deemed ſimony and what not, but only to take 
cognizance of the particular corrupt contracts therein 
ſpecined. Which conſequence, altho' deducible perhaps 
from other premiſes, yet doth not follow from the afore- 
ſaid obſervation ; for it is plain here is the word ſimony: 
and the miſtake ſeemeth to have happened from this ſhort 
preamble being inadvertently printed at the end of the 
foregoing ſection, treating intirely of a different ſubject x 
{© as to have been overlooked by the firſt perſon who 
made the obſervation, whom others have followed with- 
out examination, | 


Donations] 


329 


13 


Kimony- 


Donations] For the like reaſon, only (as it ſeemeth), 2 
doubt was made in the caſe of Bauderoct and Mactallar, 
M. 9 Car. whether this ſtatute extendeth to donatives, 
Cro, Car. 330. 


S8. 5. If any perſon or perſont] If one who hath no 
right, preſent by uſurpation, and doth it by reaſon of any 
corrupt contract or agreement ; that preſentation and the 
induction thereupon are hereby void: for this ftatuts ex- 
tends to all patrons, as well by wrong as by right. In 
like manner, if when a church-is void, the void turn is 
purchaſed ; altho' the grant of a void turn, as being a 
thing in action, is of it ſelf void, and the purchaſer's pre- 
fentee comes in quaſi per uſurpationem : yet becauſe it is 
by means of a ſimoniacal contract, it is as much ſimony, 
as if the grant had not been void. 1 . 120. 3 bf. 
153- Co. Eliz. 789. — | 

And it is to be obſerved, that this clauſe is general, 
If any perfon or perſons”, and doth make no allow. 
ance in the caſe of father and ſon, more than in the caſe 
of other perſons; and that therefore the notion that a 
purchaſe of the next avoidance when the incumbent is 
fick and ready to die, and the ſon's privity to that pur- 
ehaſe, is leſs ſimony in the caſe of a fon, than it would 
be in the caſe of any other perſon, hath no foundation in 
the act. Neither is the reaſon that a father is bound by 
nature to provide for his ſon, good to the aforeſaid pur- 
poſe; for a man is bound by nature alſo to provide for 


| himſelf, and ſo might as well purchaſe for himſelf. Wat, 


C, 8 Gibſ. 798. a ; 

o if a father, in conſideration of a clerk's marrying 
his daughter, doth covenant with the clerk's father, that 
he will procure the clerk to be preſented, admitted, inſti- 
tuted, and inducted into ſuch a church upon the next 
avoidance thereof; this is a ſimoniacal contract. I/at, 
By 


Directiy or iudircftly] Simony may be committed, and 
yet neither the patron nor incumbent privy to it, or know- 
ing of it. Thus in a writ of error to reverſe a judgment, 
whereby the king had recovered in a quare impedit upon 
a title of ſimony, which was, that a friend of the patron 


agreed to give ſo much money to one (who was not the 


patron), to procure. the ſaid parſon to be preſented, who 
was preſented according to that agreement; it was aſſign- 
ed for error, that it did not appear, that either patron er 
parſon were knowing of this agreement, But by the 

| court; 


Simonp. 


tourt; the parſon is ſimoniacally promoted: and a caſe 
was mentioned, where the parſon of St Clements was 
ouſted, by reaſon. that a friend had given money to a page 
belonging to the earl of Exeter, to endeavour to procure 
the preſentation, and neither the earl nor the parſon knew 
any thing of it. Maiſ. c. 5. | 

Bond covenant or ether affuerance, of or for any ſum of money, 

reward, gift, profit or benefit nr + Pell Tis — — 
aſſurance here mentioned, being for money, reward, gift, 
ft or benefit, a way was found very early to defeat the 
intention of this act, by general bonds of reſgnation, where- 
by the preſentee obliged himſelf to reſign and void the 
denefice, within a certain time after warning to be given 
to him, or elſe indefinitely, -whenever the patron ſhould 
require it. G7bf. 799, 800. 

And theſe bonds have been allowed both in law and 
equity: Thus in the caſe of Peele and the earl of Carliſle, 
M. 6 C. In the king's bench: In an action of debt upon 
2 bond, conditioned to reſign a benefice; the court refu- 
ſed to let the defendant's counſel argue the validity of 
ſuch bonds, they having been ſo often eſtabliſhed even in 
a court of equity ; and that alſo, where the condition is 
general, and not barely to reſign to a particular perſon. 
dr, 227. | 

So, M. 9 G. In the chancery. Peele and Capel. Capel 
on preſenting Peele to a living, took a bond from him to 
relign when the patron's nephew came of age, for whom 
the living was deſigned. When the nephew was of age, 
inſtead of requiring a reſignation, it was agreed between 
them all, that Peele ſhould continue to hold the living, 
paying 3ol a year to the nephew. Peele makes the pay- 
ment for ſeven years, but refuſing to pay any more, the 
patron puts the bond in ſuit. And then Peele comes in- 
to this court for an injunction, and to have back his 300 a 
year, On hearing, the lord chancellor granted the in- 
junction, not (as he ſaid) upon account of any defect in 
the bond it ſelf, which he held good, but on account of 
the ill uſe that had been made of it: and as to the money, 
it being paid upon a ſimoniacal contract, he left the plain- 
tif to go to law for it. Str. 534. 

So, in the caſe of Durſion and Sandys, M. 1686. The 
defendant upon his preſenting the plaintiff to a parſonage, 
took a bond of him to reſign ; which (as the reporter ſays} 
ho in it ſelf lawful, yet the patron making an ill uſe of 
„ viz, to preyent the incumbent from demanding tithes 

in 
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in kind, the court awarded a perpetual injunction againſ 
the bond. 1 Vern. 11. „ ee 

And in the cafe of Heſtet and Grey, in the king's bench 
H. 28 G. 2. (which was a cafe out of chancery):— Debt 
upon a bond. Upon oyer of the condition, it appeared 
that the obligor had been preſented to the living of Stain. 
ing by the obligee, and had agreed to deliver it up into the 
hands of the ordinary, within three months after the ex. 
piration of five years, at the requeſt of the plaintiff his 


— — 


Heirs or aſſigns, or upon proper notice in writing, ſo that 


a new preſentation might be made. And after this recital 
of the agreement, the condition was, that if the defendant 
did deliver up into the hands of the ordinary the ſaid living, 
ſo as that the ſame might become void, then the obliga- 
tion to be void. The defendant pleaded, that he did offer 


to reſign abſolutely the living, and that he delivered the 


reſignation to the ordinary that he might accept the ſame 
and the plaintiff make a new preſentation, but that the 
ordinary refuſed to accept it. He pleaded further, that 
the agreement was corrupt ; and that the bond was taken 
to keep the defendant in awe, and therefore alſo corrupt 
and void. Ryder chief juſtice delivered the reſolution of 
the court: The averring in the plea, that the agreement 


was corrupt, will not make it ſo ; but it ſhould be ſet forth 


what ſort of corruption, that the court may judge whether 
ſimoniacal or not. As to the point, whether a general 
bond of reſignation is good ; we are all of opinion it is. It 


was determined in the caſe of lord Carliſie and Peele. But 


every fimoniacal contract is void, where it is ſecured only 
by promiſe. Otherwiſe it is, when a hond is given for 
the performance of ſuch a contract, when the condition 
does not expreſs the agreement, but is only a condition 
for payment of money, becauſe we cannot go out of the 
written condition to vacate- the obligation, and alſo be- 
cauſe a ſpecialty does not want a conſideration to ſupport 
it, as a promiſe depending only upon ſimple contract does. 
It has been objected, that theſe kinds of bonds, when the 
contract appears upon the face of the condition to be for 
a general reſignation upon requeſt, are void: Indeed it 
does look fo; but the law is otherwiſe. And as to the 
other objection, we are all of opinion that the plea in bat 
is bad, becauſe it is not averred that the biſhop has accep- 
ted this reſignation, and for theſe reafons : 1. Becauſe 
without the acceptance of the ordinary, the a e. 1s 
not compleat, and the patron can have no benefit of ſuch 


2 reſignation. 2. Becauſe the defendant has undertake 
f | | 07 
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for the acceptance of the biſhop, as that is neceſſary to 
make a compleat reſignation, which he has by the condi- 
tion of his bond agreed to do. 3. Becauſe the plea does 
not contain a ſufficient excuſe for the biſhop's non-accep- 
tance of the A for the defendant has undertaken 
that the biſhop ſhall do it, or if he does not he will make 
z ſatisfaction by paying money or the like to the party who 
js injured thereby; and this is reaſonable, and is the law 
in ſuch caſes, when the obligor undertakes for the act 
of a ranger. The ordinary is a judicial officer, and is 
intruſted with a judicial power to accept or refuſe reſigna- 
tions as he thinks proper. And judgment was given for 
the plaintiff, ——But it appearing that the patron had ad- 
yertiſed the living to be ſold, and, in treating with a pur- 
chaſer for it, that he had declared he aſked and expected 
z greater price for it, as he could compel an immediate 
telignation: lord Hardwicke, for this reaſon, and as it 
was making a bad uſe of the bond, granted an injunction 
to reftrain the patron from proceeding further upon the 
bond, ih 

In order to prevent the evil conſequences of this kind 
of trafick, Dr Gibſon takes occaſion to wiſh, that the 
ordinaries would do theſe two things : firſt, that th 
would refuſe to ordain any perſons but upon good re? 
ſufficient titles, which would leſſen the number of thoſe 
who are ready to ſubmit to ſuch bonds; and in the next 
place, that they would refuſe to admit or accept any reſig- 
nations (without which the incumbent cannot void the 
denefice in that way), but after the ſtricteſt enquiry, and 
the fulleſt ſatisfaction, concerning the motives and rea- 
ſons upon which they are made. Gibhſ. Boo. 

And Sir Simon Degge wiſheth (which indeed would 
more effectually cure the evil) that an act of parliament 
might be made, to declare all ſuch bonds to be void. 
Deg. p. I. c. 5. 


Shall be utterly void, fruſtrate, and of none ect in law] 
Before this act, they were only viodable by deprivation ; 
but hereby they are made void without any deprivation, 
or ſentence declaratory in the eccleſiaſtical court: as was 
adjudged in the caſe of Hickcock and Hickeack. So as the 
pariſhioners may deny their tithes, and alledge in the ſpi- 
ritual eourt that he came in by ſimony. But Hutton ſaid, 
there was no remedy for the tithes, which a ſimoniacal 
incumbent had actually received. 1 1. 120. Gif. 
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preſent, but the rightful patron: for the branch that 


of ſimony, by affecting the patron alſo, this ſtatute was 


ſent the clerk. gratis.  Gil/. 801. 


king's books. 3 I». 154. 


Stmony. 
But here is to be obſerved a diverſity," between a pres 
ſentation 'or collation made by a rightful patron, ang an 
uſurper. For in caſe of the rightful patron, which doth 
corruptly preſent or collate, by the expreſs letter of this 
act the king ſhall preſent ; but where one doth uſurp, 
and corruptly preſent or collate, there the king ſhall not 


gives the king power to preſent, is only intended where 
the rightful patron is in fault; but where he is in no 
fault, there the corrupt act and wrong of the uſurper ſhall 
not” prejudice his title. 3 Iaſt. 153. 


And it ſhall be lawful for the queen ta preſent for that one 
time. or turn only] In this particular, the penalty of ſimo- 
ny which was by the canon law, with regard to the pa- 
tron, is ſomewhat mitigated : the canons which had been 
made both at home and abroad (when they ſpeak of this 
loſs. of patronage) making it perpetual. 1 * becauſe 
patronage in England is accounted a temporal matter, 
and corrupt patrons were not to be reached by the ec- 
cleſtaſtical laws (which could only touch the incum- 
bent); therefore, for the more effectual diſcouragement 


n 


made. Gibſ. 801. 
And every perſon . . .'« . . that ſhall take or make any ſuch 
promiſe So that the penalty (as it ſeemeth) is incurred 
y ſuch promiſe ; tho' the patron ſhould afterwards pre- 


Shall forfeit and liſe the double value of one year's profit) 
And this double value ſhall be accounted, according to 


the true value as the ſame may be letten, and ſhall be 
tried by a jury; and not according to the valuation in the 


And the perſon 4 corruptly taking, procuring, ſeeking, or 
oo It was faid by Tanfield chief baron, in Calvert 
and Kitchyn's caſe, that if a clerk /zeketh to obtain a pre- 
ſentation by money, altho' afterwards the patron preſent 


him gratis; yet this ſimoniacal attempt hath diſabled him 


4 


to take that benefice. G1b/, 8or. g 
Be adjudged a diſabled perſon in law, to have er 


enjoy the fame benefice] Many of the ancient canons of 


the church, make depoſition the puniſhment of ſimony, 

whether in biſhops or preſbyters ; others make it depri- 

vation. But the civil and canon law obſerve a difference 

in point of penalty, between a perſon guilty of fimony, 
* 


and 


Simony. 


and a perſon ſimoniacally promoted. If the clerk him 


ſelf is privy or party to the ſimony, he is to be depri- 
ved of that, and for ever diſabled to accept any other; but 


if he is only ſimoniacally promoted, by ſimony between 
two other perſons, whereunto he was not privy, he is 


deprivable by reaſon of the corruption, but not diſabled- 


to take any other. In like manner, according to this ſta- 
tute, if the preſentee was not privy to the ſimony, the* 
the church is become void by the fimony, yet he is not 
diſabled from being preſented again; for a man cannot be 
ſaid to be corruptly taking, who is not privy to the cor- 
rupt agreement. But a preſentee who was privy to 
the ſimony, is a perſon diſabled to enjoy the ſame be- 
nefice during life, nor can the king or any other diſ- 
penſe with the diſability. Gib/. 801. 2 Haw. 396. 
12 Co. 101. | | 


8. 6. Admit, inſtitute, inſtall, induf?) The reaſon of 
this clauſe, lord Coke tells us, (for, he ſays, he was of 
that parliament, and obſerved the proceedings therein) 
was, to avoid haſty and precipitate admiſſions and inſti- 
tutions, to the prejudice of them that had right to pre- 
ſent, by putting them to a quare impedit; and it is pre- 
ſumed, that no ſuch haſte or precipitation is uſed, but 
for a corrupt end and purpoſe. 3 III. 155. 


Immediately after the inveſting, inſtallation, or induction] 
Albeit the church is full by inſtitution, againſt all 
but the king : yet the church becometh not void by 


this branch of the act, until after induction. 3 fe. 


155. 

8. 9. Shall not in any wiſe extend to take away or re- 
rain any puniſhment pain or penalty, limited preſcribed or in- 
ficted by the laws eccleſiaſtical] So far are the ancient ec- 
cleſiaſtical laws againſt fimony, and the power of the ſpi- 
ritual court in the execution of thoſe laws, from being 
ſuperſeded by this act; that hereby they are expreſly con- 
frmed. And all promiſes and contracts, of what kind 
ſoever, being forbidden, and by conſequence puniſhable, 
by the laws eccleſiaſtical ; it follows, that it could not 
de the intention of the legiſlators, to make this ſtatute 
the rule and meaſure of ſimony; but only to check and 
reſtrain it in the moſt notorious inſtances. Gibſ. 8or. 

Which conſideration ſeemeth fully to warrant biſhop 
dtillingfleet's obſervation, that this ſtatute doth not abro- 
gate the eccleſiaſtical laws as to ſimony, but only enacteth 


ſome- 


335. 


Simony. 


ſome particular penalties on ſome more remarkable ſimo- 
niacal acts, as to benefices and orders; but doth not go 
about to repeal any eccleſiaſtical Jaws. about ſimony, or 
to determine the nature and bounds of it; And alſo the 
obſeryation of archbiſhop Wake; that this act is not 
priyative of the juriſdiction of the church, or its conſti- 
tutions, but accumulative; that it leaveth to the church 
all the authority which it had before; only, whereas be- 
fore theſe crimes were inquirable and puniſhable by the 
eccleſiaſtical judge alone, they may now, in ſome caſes 
ſpecified in this ſtatute, be brought before the civil ma- 
giſtrate alſo. Gig, 78. 

And therefore ſtill the eccleſiaſtical court may proceed 
againſt a ſimoniſt pro ſalute anime, and upon examina- 
tion and evidence. deprive him for that cauſe ; and this, 
altho” he was not privy to the contract; for there are no 
acceſlaries in ſimony. And when the ſpiritual court hath 
fo ſentenced the ſimony, the temporal court ought to 
give credence thereto, and ought not to diſpute whether 
it de error or not. For the temporal court cannot take 
cognizance of their proceedings herein, whether they be 
lawful or not; which is the reaſon that in the temporal 
court it ſufficeth to plead a ſentence out of the ſpiritual 
court briefly, without ſhewing the manner thereof, and 
of their proceedings. And tho? it hath been ſaid, that 
in the ſpiritual court they ought not to intermeddle to 
deveſt the freehold, which is in the incumbent after in- 
duction ; it is tiue indeed, they cannot alter the freehold, 
but they by their proceeding meddle only. with the man- 
ner of obtaining the preſentment, which by conſequence 
only deveſteth the freehold from the ſimoniſt by the dil- 
folution of his eſtate, when his admiſſion and inſtitution 
are voided ; and therefore may proceed: or rather, the 
church being made void by act of parliament, he who 
pretends to be incumbent thereof hath no freehold there- 
in; fo, depriving of him, cannot be faid to deveſt any 
freehold from him. However, it is beſt, that not any of 
the articles to be examined upon in this cafe, be fuch as 
may expreſly draw the right and title of the benefice in- 
to queſtion ; leſt occaſion be taken from thence to bring 
a prohibition, Matſ. c. 5. | 
2. By the 1 W. c. 16. JF hereas it hath often happenel, 

that perſors fumontack or ſimoniacally promated to bencjice: 
eccleſiaſtical livings, have enjoyed the Lenefit of fuch living: 
many years, and ſometimes all their life time, by reaſm , le 
ſecret carriage of ſuch ſimoniacal dealing; and aſter the dal, 


f 
5 


Simonp. 337 
of foth ſimoniack perſon, another perſon innocent of ſuch crime, 
and worthy of ſuch preferment, being preſented or promoted 
by another patron innocent alſo of that ſimoniacal contract, have 
een troubled and removed upon pretence of lapſe or otherwiſe 
u the prejudice of the innocent patron in reverſion, and of his 
dirt, whereby the guilty goeth away with the profit of his 
gine, and the innocent ſucceeding patron and his clerk are 
quniſhed, contrary to all reaſon and good conſcience : for pre- 
vention thereof it is enacted, that after the death of the perſon 
þ ſmoniacally promoted, the offence or contract of fimony ſpall 
wither by way of title in pleading, or in evidence to a jury, or 
dherwiſe, be alledged or pleaded to the prejudice of any other 
jatron innocent of ſimony, or of his clerk by him preſented or 
jrmoted, upon pretence of lapſe to the crown or to the metro- 
julitan or otherwiſe ; unleſs the perſon ſimoninct or ſimoniacall 
fromoted, or his patron, was convicted of ſuch offence at the 
ammon law or in ſome eccleſiaſtical court, in the life time of the 
perſon ſumoniack or ſimoniacally promoted or preſented. ſ. 1, 2. 
fud no leaſe really and bona fide made by any perſon ſimoni- 
ack or ſimoniacally promoted to any deanry prebend or parſonage 
on other eccleſiaſtical benefice or dignity, for good and valuable 
emfuderation, to any tenant or perſon not being privy to or ha- 
ung notice of fuch ſimony, ſhall be impeached or avoided for er 


hy reaſon of ſuch ſimony, but ſhall be good and effeftual in law, 
tle ſaid ſmany notwith/landing. 1. 3. 


3 By the 12 An. ft. 2. c. 12. Whereas ſome of hog 
ergy have procured preferments for themſelves, by buying eccle- 
Jaſtcal lrvings, and others have been thereby diſcouraged ; it is 
matted, that if any perſon ſhall for any ſum of money reward 
oft profit or advantage directly or indirettly, or for or by rea- 
fn of any promiſe agreement grant bond covenant or other aſſu- 


rance of or for 72 ſum of money reward gift profit or benefit 
vever airectly or 


what indireftly, in his own name in the 
mine of any other perſon, take procure or accept the next auoi- 
lance of or preſentation to any benefice with cure of ſouls dignity 
prebend or living eccl:Jia/tical, 


le utterly void fruſtrate and of no effect in law, and ſuch agree- 
nent ſhall be 2 Y 


jm ſo corruptly taking procu 
Gpnity * or living, 5 


Simonv. 
be adjudged a diſabled perſon in law to have and enjoy the ſane, 
and ſhall alſa be ſubject to any puniſhment pain or penalty limited 
preſcribed or inflitted by the laws ecclefiaſtical, in like manner 
as if. fuch corrupt agreement had been made, after ſuch benefie 
dignity prebend or living eccleſiaſtical had become vacant ; an 

law or ſlatute to the contrary in any wiſe notwithſtanding, 
Which ſtatute having been underſtood as only prohibi- 
ting clergymen from purchaſing livings for themſelves; the 
intention thereof (if that was its ſole intention) may be 
eaſily fruſtrated, by employing others to purchale fo 

them. 


4. By the 20 G. 2. c. 52. All offences of ſimony, and all 
proceedings and ſentences thereupon, are excepted out of the 
general pardon granted by that act. 


The form of a general bond of reſignation hath 


been thus: 

K in the county ofc clerk, and C. D. of ——in th: 
county of —— gentleman, are held and firmly bound to E. F. 
of ——in the county of ——eſquire, in the ſum of —of gud 
and lawful money of Great Britain, to be paid to the ſaid E.F, 
or to his certain attorney, his executors adminiſtrators or aſſigns: 
For the true payment whereof, we bind ourſelves and each of 
us, jointly and ſeverally, and each and every 4 our joint and 
ſeveral heirs executors and adminiſtrators, firmly by theſe pre- 
ſents. Sealed with our ſeals, and dated this day of — 
in the — year of the reign of our ſovereign lord George tht 
third of Great Britain, France, and Ireland, king, defender 
of the faith, and fo forth, and in the year of our lord ou 
thouſand ſeven hundred and ſixty three. 

WHEREAS the abovenamed E. F. is ſeiſed of or intitld 
to the advowſen, nomination, right of patronage and preſenta- 
tion of the vicarage Cor, rectory] of the pariſh church of 6. 
in the county f —- and dioceſe 0 which is now be- 
come vacant ; and whereas the ſaid E. F. hath preſented, ut. 
minated,” and appointed the abovebound A. B. to ſupply the ſaid 
vacancy, and to be vicar of the ſaid vicarage and pariſh church 
of G. in order for him the ſaid A. B. to be inſtituted and itt 
aucted thereto by the proper ordinary; and whereas the a 4 alte 
A. B. hath agreed to reſign and deliver up the ſaid vicarge ui 
and pariſh church of G. into the hands of the proper ordina!), 


NOW all men by theſe preſents, that we A. B. of — 


| - anas $7 nd 

upon the requeſt of the ſaid E. F. his heirs executors admin'/ir0- Nu 

tors er aſſigns, or upon notice in writing given to him or left 15 "ſh 
; : 855 | * 


_- rn  - 399 
5 zin 7 that purpoſe at the vicarage houſe of the ſaid vicarage 
the ſaid E. F. his heirs executors adminiſtrators or afſigns, 


þ that thereby the ſaid vicarage and pariſh church may become 
= mcant, and the ſaid E. F. his heirs executors adminiſtrators or 


aſſgns, patrons 4 the ſaid church, may preſent anew : Noto 
hi the condition of the abovewritten obligation is ſuch, that if the 
By dnebound A. B. do and ſhall upon the requeſt of the ſaid 
de I. F. his heirs executors adminiſtrators or aſſigns, or upon no- 


tie in writing given to him the ſaid A. B. or left for him for 
that purpoſe at the vicarage houſe of the ſaid vicarage by the 
ſud E. F. his heirs executors adminiſirators er aſſigns, abſo- 
lwel reſign and deliver up the ſaid vicarage and pariſh church 
if (3. aforeſaid, with its appurtenances, into the hands of the 
nper ordinary or guardian of the ſpiritualties for the time be- 
nr abſolutely eto accept of ſuch reſignation of the ſaid vicarage 
md pariſh church of G. whereby the ſaid vicarage and pariſh 
durch of G. may become vacant, and the ſaid E. F. his heirs 
mcutors adminiſtrators or aſſigns, patrons of the ſaid church, 
no preſent anew to the ſaid vicarage and pariſh church, di 


* charged 4 all charges and incumbrances done or ſuffered by the 

r.. B. and alſe, if the ſaid A. B. do net or ſhall not com- f 
* mt or ſuffer, or ng to be committed, any waſte or dilapida- | 
Er lun, upon the houſes, lands, tenements, or hereditaments be | 
1 ; igt the ſaid vicarage, during the time be ſhall be ſo vicar 

5 % if fe ſaid vicarage and pariſh church; Then this obligation ts 

* Word, otherwiſe to be and remain in full farce and virtue. 


qd, ſealed, and delivered (the A. B. 


oy er having been firſt duly flamp- GD. 
onda ed) in the preſence of us | 
d ont - H. , . 

e 5 . 
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w Sine-cutt. £ FL ee wn, M 
CPF 
punch a” F original of ſine-cures was thus: The rector Original of ſine- 

In- 1 (with proper conſent) had a power to intitle a“ 

+ ſaid Mar in his church, to officiate under him; and this was 


ten done: and by this means, two perſons were inſtitu- 
&d to the ſame church, and both to the cure of ſouls, 
ad both did actually officiate, So that, however the rec- 
wn of fine-cures, by having been long excuſed from refi= 
Ace, are in common opinion diſcharged from the cure of a 
buls (which is the reafon--of the name); and however 
2 — 'S 2 EN IE — the 
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No ſine cure 
where there is 
but one incum- 
vent. 


is of neceſfity acquitted from all publick duty: but ſtil 


properly depopulations than ſine-cures. Fohnf. 84. 


Biſhopricke, 
deanries, areh- 
deaconries, pre- 
bends. : 


cure of his canons, and of the reſt belonging to the choir; 


Poſſeſſion of 
fine-cures how 
obtained, 


there, coming in by donation, they have not the cure of 


Sine⸗ cure. 
the cure is ſaid in the la- books to be in them halitnality 
only; yet in.ſtrictneſs, and with regard to their original 
inſtitution, the cure is in them actualiter, as much as it is 
in the vicar, Gibſ. 719. Tohn/. 85. 

That is to ſay, where they come in by inſtitution ; but 
if the rectory is a donative, the caſe is otherwiſe : for 


ſouls committed to them. And theſe are moſt properly 
ſine- cures, according to the genuine ſignification of the 
word. John.. 85. a 

2. But no church, where there is but one incumbent, 
is properly a ſine- cure. If indeed the church be down, 
or the pariſh become deſtitute of pariſhioners without 
which divine offices cannot be performed ; the incumbent 


he is under an obligation of doing this duty, whenever 
there ſhall be a competent number of inhabitants, and the 
church ſhall be rebuilt. And theſe benefices are more 


3. Biſhopricks, deanries, and archdeaconries, were of 
old generally ſaid to have the cure of ſouls belonging to 
them; ſome have ſaid the ſame of prebends, but with leſs 
reaſon. Biſhops have the cure of their whole dioceſes; 
and archdeacons do, in many particulars, ſhare with them 
in their ſpiritual cures. The dean was ſaid to have the 


who were all in old time to make their confeſſions to him, 
and receive abſolutions from him ; but it doth not appear, 
that the canons or prebendaries have or had the cure o 
ſouls, in this or any other reſpect. They are indeed for 


the moſt part inſtituted, but not to the cure of ſouls, 
Johnſ. 86. cou 
4. Poſſeſſion of fine-cures (not being exempt 25 18 one 
aforeſaid) muſt be obtained by the ſame methods by which one 
the poſſeſſion of other rectories and vicarages is obtained not 
namely, by preſentation, inſtitution, and induction. And bi 
the reaſon is, becauſe the vicarage had not its beginning dy after 
appropriation and endowment (which was a diſcharge ta infj 
the parſon from the cure), but by intitulation, that is h that 
being admitted to a title, or a ſhare in the profits and cut they 
of the rectory, together with the rector, and in ſubord i tron; 
nation to him as vicar. For altho' by a conſtitution o neu 
archbiſhop Langton there might not be two rectors or pati cour 
ſons in one church; yet there might be, and ſometime ud 
were eſtabliſhed in the ſame church both a rector 200 he p⸗ 
vicar, with cure of ſouls: and in ſuch caſe, the recto ini 


Camy 


Stne-cure. 34T 
came to be a ſine-cure, not becauſe it was really ſo in 
law, but becauſe the rectors got themſelves excuſed from 
reſidence, and by degrees devolved the whole ſpiritual 
cure upon the vicars. Grbſ. 818. 
Upon which ground, the poſſeſſors of fine-cures, are 
not bound to read the thirty nine articles by the 13 El. 
„ 12. And in this only, inftitution to fine-cures differs 
from inſtitution to other benefices. a 86. 

. Sine-cures are not within the ſtatute of pluralities, Not within the 
ſuch livings being not by the ſaid ſtatute deemed incom- ines. „ plure- 
patible; but only thoſe to which the cure of ſouls is actu- 

Aly, and not only habitually annexed, Deg. p. 1. c. 13. 


Singing of pſalms, See Publick woꝛſhip. 
Slander. See Defamatton. 


Son, ſucceeding his father in a benefice. See 
Beneſice. 


* — — HA — 


Spoliation. 


1701 TATION is a writ obtained by one of the par- 

ties in ſuit, ſuggeſting that his adverſary (/pohavit) 
hath waſted the fruits, or received the ſame, to the pre- 
julice of him who ſueth out the writ. 1 Ought. 13. 

And a cauſe of ſpoliation ſhall be tried in the ſpiritual 
court, and not in the temporal. And this ſuit lieth for 
one incumbent againſt another, where they both claim by 
one patron, and where the right of the patronage doth 
not come in queſtion or debate. As if a parſon be created 
2biſhop, and hath a diſpenſation to keep his benefice, and 
fterwards the patron preſents another incumbent, who is 
nſtituted and inducted ; now the biſhop may have againſt 
that incumbent a ſpoliation in the ſpiritual court, becauſe 
they claim both by one patron, and the right of the pa- 
tronage doth not come in debate, and becauſe the other 
ncumbent came to the poſſeſſion of the benefice by the 
curſe of the ſpiritual law, that is to ſay, by inſtitution 
ad induction; ſo that he hath colour to have it, and to 
le parſon by the ſpiritual law : for otherwiſe, if he be not 
uftituted and inducted, ſpoliation lics not againſt him, 

Z 3 but 
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accept another benefice, by reaſon whereof the patron pre. 


and then ſhall come in debate whether he hath a ſufficient 


Who hath appealed it is uſyal ſor the eccleſiaſtical judge, 


- others of the ſame pari 


— 


Spoliation. 


but rather a writ of treſpaſs, or an aſſiſe of novel dif, 
Terms of the L. 


So it is alſo, where a parſon who hath a lurality doth 


ſents another clerk, who is inſtituted and inducted: Now 
the one of them may have a ſpoliation againſt the other, 


plurality or not. And ſo it is in caſe of depriyation, 


The ſame law is, where one telleth the patron that his 
clerk is dead; whereupon he preſents another; there the 
firſt incumbent, who was ſuppoſed to be dead, may haue 


a ſpoliation againſt the other. And fo in divers other like pr 
caſes, , . . 
If a patron do preſent a clerk unto an advowſon, who 1 
is inſtituted and inducted, and afterwards another man a 
doth preſent another clerk to the ſame advowſon, who is A 
alſo inſtituted and inducted ; there, one of them ſhall not 2 
have a ſpoliation againſt the other, if he diſturb him of - 
the church, or do take away the fruits thereof; becauſe ö 
the right of the patronage doth come in debate in the ſpi- a 
ritual court which of the patrons hath a right to preſent. 
And therefore in that caſe, if one of them ſue a ſpoliation | 
againſt the other, he ſhall have a prohibition unto the , 


ſpiritual court, and no conſultation ſhall be granted for 
the cauſe aforeſaid. F. N. B. 86. 

When ſpoliation is brought to try which of two perſons 
inſtituted is the rightful incumbent of a parſonage or vi- 
carage, or after ſentence given againſt one of the parties 


at the petition of either of the parties, to decree that the 
fruits of the church be ſequeſtred, and to commit the 
power of collecting them to the churchwardens or ſome 
„ firſt taking bond of ſuch per- 
ſons, whereby they ſha)| be obliged to collect and keep 
the tithes for the uſe of him that ſhall be found to have 
the right, and to reger a juſt account when called there- 
unto. And the judpe is alſo wont to appoint ſome mini- 
ſter to ſerve the cure, for the time that the controverly 
ſhall depend; and to command thoſe to whom the ſequel- 
tration is committed, to allow ſuch ſalary as he hall 
aſſign out of the profits of the church, to the parſon that 
he orders to attend the cure, And after the ſuit is deter- 
mined, the ſequeſtration is to be taken off, and the profits 
collected to be reſtored to him that prevails at law; to 
wit, in ſpecie, if they remain ſo, or if not, the value of 


them, Mailſ. c. Zo. 
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iſeiſn. Wl ' 
Stamps. 


y doth 


on pre- | 

** f he ſeveral matters treated 
TAMP duties relating to the ſeveral matte: 

2 8 in this book, by the acts of 5 I. c. 21. 9& 10 
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W. c. 25. 12 An. ft. 2. c. 9. 30 G. 2. c. 19. and 32 
C. 2. c. 35. ſeem to be as follows: | 
1. For every ſkin and piece of vellum or parchment, Treble gs. 
or ſhect of paper, on which ſhall be written any grant or 
letters patent under the great ſeal, of any honour, dignity, 
promotion, franchiſe, liberty or privilege, or exemplifica- 
tions of the ſame (except charity briefs) ;—diſpenſation to 
hold two livings, or any diſpenſation or faculty from the 
archbiſhop of Canterbury, or maſter of the faculties j— 
admittance of a fellow of the college of ph yſicians, or of 
any advocate, proctor, notary, or other officer in any 
eccleſiaſtical court ;— appeal from the court of r or 
the prerogative courts—ſhall be paid a ſtamp duty of 61 or 
8. 
= Preſentation or donation under the great ſeal, col- Double 403. 
lation, or any preſentation or donation by any moe * 
any ſpiritual promotion of 101 a year in the king's books, | 
—4] or double 40s. ; ; Re EY a 
3. Letters patent for charity briefs ;—regiſter, en ry, Single 408. 
teſtimonial, certificate of , * 5 5 16% N (ex- 
regiſter or entry of a bachelor of arts) 40 8. 
e or Nene that ſhall paſs the ſeal of Treble 58. 
any biſhop, chancellor, or other ordinary, or any eccleſi- 
aſtical court (except licences to ſchoolmaſters and tutors) 
—18 5. ; | 
wy Exemplification that ſhall paſs the ſeal of any pouble 5% 
court licence to ſchoolmaſters and tutors ;—probate of 
a will, or letters of adminiitration for an eſtate above 5 
value (except of common ſeamen or ſoldiers ſlain or dea 
in the ſervice) - 10 8. 5 ä 
6. W for, or certificate of marriage (excep: the 2 _ 
certificate of the marriage of a ſeaman's widow) ; Com- 
miſſion iſſuing out of any eccleſiaſtical court, not other- 
iſe particularly charged ;—5s. Wo 
? 7. "Por jeaſe, — or other obligatory — Single 22 64, 
ment, proteſt, procuration, or any other notarial act, | 
2s 6d | | 
8, Matriculation in the univerſities, 2s. Double 15. | 
9. Writ of dedimus poteſtatem out of chancery to ap- Table 6d. 
point guardians, 18 6d. ' | 
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Double 6d. 


Double 1d. 


Stamps. 


10. Affidavit, (except for burying in woollen) ; copy 
thereof to be read or filed in court; citation, monition, 
libel, allegation, depoſition, anſwer, ſentence or final 
decree, inventory, or any copies of them ;—1 s, 

11. Copy of a will, 2d. 


Kind . ” 
1 — : W. * 


Stipendtary piteſts, 


T HE ſtipendiary prieſts were for trentals, anniver. 
ſaries, obits, and ſuch like; grounded on the doc. 
trine of purgatory and maſſes ſatisfactory, And for theſe, 
chantries were founded and endowed, to pray for the ſouls 
of the founder and his friends: Which chantries were 
diſſolved by the ſtatute of the 1 Ed. 6. c. 14. 


vnn... 


Striking in the Church or Church-yard. See 
Church. 


1 


Subdeacon. 


FEB EL CON is one of the five inferior orders in 
the Romiſh church; whoſe office it is, to wait upon 
the deacon in the adminiſtration of the ſacrament of the 
lord's ſupper, Gibf. 99. 


| Suffragan. See Biſhops. 


Suicide. 


V the rubrick before the burial office; perſons who 
have laid violent hands upon themſelves, ſhall not 
have that office uſed at their interment. 

And the reaſon thereof given by the canon law is, be- 
cauſe they die in the commiſſion of a mortal fin (Lind. 
164) ; and therefore this extendeth not to idiots, Juna- 
ticks, or perſons otherwife of inſane mind, as children 
under the age of diſcretion, or the like.; ſo alſo pa 5 

| thoſe 


on 


he 


Suicide. 


thoſe who do it involuntarily, as where a man kills him- 
ſelf by accident: for in ſuch caſe it is not their crime, 
but their very great misfortune. | 
Sunday. See Loꝛd's dap. 
Superinſtitution. See Benefice, 
Suppoſititious births. See Baſtardg. 


— — 


Supꝛemacy. 


345 


I, [O09 chief juſtice Hale ſays; The ſupremacy of King's ſapcema- 


the crown of England in matters eccleſiaſtical is © by the com- 
mon law 


2 moſt indubitable right of the crown, as appeareth b 
records of unqueſtionable truth and authority. 1 H. H. 


5. | 
i Lord chief jùſtice Coke ſaith ; By the ancient laws of 


this realm, this kingdom of England is an abſolute empire 
and monarchy, confiſing of one head, which is the king; 
and of a body conſiſting of ſeveral members, which the 
law divideth into two parts, the clergy and laity, both of 
them next and immediately under god ſubject and obe- 
dient to the head. 5 Co. 8. 40. Caudrey's caſe. 


By the parliament of England in the 16 R. 2. c. 5. it 


ls aſſerted, that the crown of England hath been ſo free at 
all times, that it hath been in no earthly ſubjection, but 
immediately ſubject to god in all things touching the re- 
pality of the ſame crown, and to none other. 

And in the 24 H. 8. c. 12. it is thus recited ; By ſun- 
dry and authentic hiſtories and ehronicles it is manifeſtly 
declared and expreſſed, that this realm of England is an 
empire, and ſo hath been accepted in the world, govern- 
ed by one ſupreme head and king, having dignity and 
royal eftate of the imperial crown of the ſame : unto 
whom a body politick, compact of all ſorts and degrees 
of people, divided in terms and by names of ſpiritualty 
and temporalty, been bounden and owen to bear next un- 
to god, a natural and humble obedience ; he being alſo 
furniſhed by the goodneſs and ſufferance of almighty god, 
with plenary whole and intire power, preeminence, au- 
thority, prerogative, and juriſdiction, to render and yield 
Juſtice and final determination to all manner of perſons 
rflants within this realm, in all cafes matters debates and 
contentions, without reſtraint or provocation to any fo- 


2 reign 
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By the canons 


of the ſame by the ſaid ſufferance contents and cuſtom, 


_ perſons having cure of ſouls, and all other preachers, 


and declare, four times every year at the leaſt, in their 


Stuppemacy. + 
reign princes or potentates of the world; in cauſes ſpi- 
ritual by judges of the ſpiritualty, and cauſes temporal 

by temporal judges. 3 
Again, 25 H. 8. c. 21. The realm of England, xe. 
cognizing no ſuperior under god, but only the king, 
hath been and is free from ſubjection to any man's lays, 
but only to ſuch as have been deviſed made and obtained 
within this realm for the wealth of the ſame, or to ſuch 
other as by ſufferance of the king, the people of this 
realm have taken at their free liberty by their own con- 
ſent to be uſed amongſt them, and have bound themſelves 
by long uſe and cuſtom to the obſervance of the ſame, 
not as to the obſervance of the laws of any forcign 
prince potentate or prelate, but as to the cuſtomed and 
ancient laws of this realm, originally eſtabliſhed as laws 


and none otherwiſe, 

2. Can. 1. As our duty to the king's moſt excellent 
majeſty requireth, we firſt decree and ordain, that the 
archbiſhop from time to time, all biſhops, deans, arch- 
deacons, parſons, vicars, and all other eccleſiaſtical per- 
fons, ſhall faithfully keep and obſerve, and as much as 
in them lieth ſhall cauſe to be obſerved and kept of others, 
all and ſingular laws and ſtatutes made for reſtoring to 
the crown of this kingdom, the ancient juriſdiction over 
the ſtate eceleſiaſtical, and aboliſhing of all foreign power 
repugnant to the ſame. Furthermore, all eccleſiaſtical 


and readers of divinity lectures, ſhall to the uttermoſt of 
their wit knowledge and learning, purely and ſincerely 
(without any colour of diſſimulation) teach manifeſt open 


ſermons and other collation and lectures, that all uſurped 
and foreign power (foraſmuch as the ſame hath no eſta- 
bliſhment nor ground by the law of god) is for moſt juſt 


cauſes taken away and aboliſhed, and that therefore no 


manner of obedience or ſubjection within his majeſty's 
tealms and dominions is due unto any ſuch foreign pow- 
er; but that the king's power, within his realms of Eng- 
land Scotland and Ireland and all other his dominions and 
countries, is the higheſt power under god, to whom ll 
men, as well inhabitants as born within the ſame, do by 
god's laws owe moſt loyalty and obedience, afore and 
above all other powers and potentates in the earth. 

Can. 2. Whoever ſhall affirm, that the king's majeſty 
hath not the ſame authority in cauſes eccleſiaſtical, = 

: | e 
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the r kings had amongſt the Jews and .chriſtian em- 
1 perors of the primitive church, or impeach any part of 
bis regal ſupremacy in the ſaid cauſes reſtored to the 
crown, and by the laws of this realm therein eſtabliſhed ; 
jet him be excommunicated ipſo facto, and not reſtored 
5 but only by the archbiſhop, after his repentance and 
(cd publick revocation of thoſe his wicked errors. 

A Can. 26. No perſon ſhall be received into the miniſtry, 
h nor admitted to any eccleſiaſtical function, except he ſhall 
k firſt ſubſcribe (amongſt others) to this article following: 
that the king's majeſty under god is the only ſupreme go- 
vernor of this realm, and of all other his highneſs's do- 
minions and countries, as well in all ſpiritual or eccle- 
hat ſiaſtical things or cauſes, as temporal; and that no fo- 
reign prince, perſon, prelate, ſtate, or potentate hath or 


5 ought to have any juriſdiction, power, ſuperiority, pre- 
eminence, or authority ecclefiaftical or ſpiritual, within 
ont his majeſty's ſaid realms dominions and countries. : 
hb 3 Art. 37. The queen's majeſty hath the chief power in By the thirty 
cb. this realm of England, and other her dominions ; unto nine articles, 
whom the chief government of all eſtates of this realm, 
7 whether they be eccleſiaſtical or civil, in all cauſes doth 
Da appertain; and is not, nor ought to be ſubject, to any 
7 foreign juriſdiction. But when we attribute to the queen's 
255 majeſty the chief government, we give not thereby to our 
* princes the miniſtring either of god's word, or of the ſa- 
* craments; but that only prerogative which we ſee to have | 
85 deen given always to all godly princes in holy ſcripture | 
+ of by god himſelf, that is, that they ſhould rule all eſtates | 
ely and degrees committed to their charge by god, whether 
pen they be eccleſiaſtical or temporal, and reſtrain with the 
* , civil {word the ſtubborn and evil doers. The biſhop of 
red Rome hath no juriſdiction in this realm of England. | 
fa. 4. Albeit the king's majeſty juſtly and rightfully is and gy aa of parlia- 
juſt ought to be the ſupreme head of the church of England, ment. 
7 and ſo is recogniſed by the clergy of this realm in their canvo- 
975 cations, yet nevertheleſs, for corroboration and confirma- 
A. tion thereof, and for the increaſe of virtue in Chrift's re- 
ng ligion, and to repreſs all errors, hereſies, and other 
_ enormities and abuſes ; it is enacted, That the king our 
| all ſovereign lord, his heirs and. ſucceſſors kings of this 


| by realm, ſhall be taken accepted and reputed the only 
* ſupreme head in earth of the church of England; and 

ſhall have and enjoy annexed to the imperial crown of 
eſty this realm, as well the ſtyle and title thereof, as all ho- 


that nours, dignities, preheminences, juriſdictions, privileges, 
the | authorities, 
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authorities, immunities, profits and commodities to the 
ſaid dignity of ſupreme head of the ſame church belong. 
ing and appertaining ; and ſhall have power from time to 
time to viſit, repreſs, redreſs, reform, order, correct, re- 
ſtrain, and amend all ſuch errors, hereſies, abuſes, of. 
fences, contempts, and enormities whatſoever they he, 
which by any manner of ſpiritual authority or juriſdiction 
may lawfully be reformed, repreſſed, ordered, redreſſed, 
corrected, reſtrained, or amended moſt to the pleaſure of 
almighty god, the increaſe of virtue in Chriſt's religion, 
and for the conſervation of the peace unity and tranqui- 
lity of this realm ; any uſage, cuſtom, foreign laws, fo- 
reign authority, preſcription, or any other thing to the 
contrafy notwithſtanding. 26 H. 8. c. 1. 


Recogniſed by the clergy of this realm in their convocations] 
Which recognition, after deliberation and debate in both 
houſes of convocation, was at length agreed upon in theſe 
words eccleſie et cleri anglicani, cujus ſingularem pro- 
tectorem unicum, et ſupremum dominum, et quantum per Chrifi 


. tegem licet, etiam ſupremum caput ipſius majęſlatem recogno- 


© 


ſcimus. Gibſ. 23. 

5 Whereas the king hath heretofore been and is 
juſtly lawfully and notoriouſly known named publiſhed 
and declared, to be king of England France and Ireland, 
defender of the faith, and of the church of England and 
alſo of Ireland in earth ſupreme head, and hath juſtly and 
lawfully uſed the title and name thereof; it is enacted, 


that all his majeſty's ſubjects ſhall from henceforth accept 


and take the ſame his majeſty's ſtyle, as it is declared and 
ſet forth in manner and form following, viz. Henry the 
eighth, by the grace of god king of England France and lre- 
land, defender of the faith, and of the church of England and 
alfa of Ireland in earth the ſupreme head and the ſaid ſtyle 
ſhall be for ever united and annexcd to the imperial crown 
of this realm. 35 H. 8. c. 3. 


Defender of the faith] This title, altho' ſometimes at- 
tributed to our kings before, yet was peculiarly and in 2 
more ſolemn manner given to king Hen. 8, by pope Leo 
10. for writing againſt Luther. 


And of the church of England and alſo of Ireland in earth 
the fupreme head) Theſe are the words which ſeem to be 
underſtood, in the abbreviated ſtyle of the king, as it 
is now uſually expreſſed [defender of the faith, and Ie 


forth] 


6. By 


as ww Am ac AS aut aa a anus 
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6. By the x Ed. 6. c. 12. If any perſon ſhall by open penalty of de- 


reaching, expreſs words or ſayings, affirm or ſet forth, that nying the king's 


the king is not or ought not to be ſupreme head in earth 63 


of the church of England and Ireland, or any of them, 
immediately under god; or that the biſhop of Rome or 
any other perſon than the king of England for the time 
being is or ought to be by the laws of god ſapreme 
head of the ſame churches or of any of them; he, his 
aiders comforters abettors procurers and counſellors, ſhall 
(on conviction by the oath of two witneſſes or confeſſion) 
for the firſt offence forfeit his goods and be impriſoned 
during the king's pleaſure ; for the ſecond offence ſhall 
forfeit his goods, and alſo the profits of his lands and ſpi- 
ritual promotions during his life, and alſo be impriſoned 
during his life; and for the third offence ſhall be guilty 
of high treaſon. /. 6, 22. 

And if any perſon ſhall by writing, printing, overt deed 
or act, affirm or ſet forth, that the king is not or ought 
not to be ſupreme head in earth of the church of Eng- 
land and Ireland, or of any of them, immediately under 

; or that the biſhop of Rome, or any other perſon 
than the my of England for the time being, is or ought 
to be by the laws of god or otherwiſe, the ſupreme head 
in earth of the ſame churches or of any of them ; he, his 
aiders comforters abettors procurers and counſellors, ſhall 
{on conviction by the oath of two witneſſes or confeſſion) 
be guilty of high treaſon. ſ. 7, 22. 

But no perſon ſhall be proſecuted for the ſaid offences 
by open preaching or words only, but within thirty days af- 
ter ſuch preaching or ſpeaking, if the accuſers be within 
the realm during the ſaid thirty days ; if not, then within 
lix months after ſuch preaching or words ſpoken ; and 
not otherwiſe. The accuſation to be made to one 
of the king's council, or to a juſtice of aſſize, or a ju- 
ſtice of the peace being of the quorum, or to two juſtices 
of the peace within the ſhire where the offence was com- 
mitted, /. 19. n 

But as to offences made treaſon by this act, the ſame is 
ſo far repealed, by the 1 Mar. eff. 1. c. 1. which enact- 
eth, that no affence made high treaſon by act of parlia- 
ment, ſhall be adjudged high treaſon, but only ſuch as 
is expreſſed in the Ko of the 25 Ed. 3. But as to 
the reſt this ſtatute continueth in force, 

But by the 1 El. c. 1. it is further enacted as follow- 
eth; viz, that no foreign prince, perſon, prelate, ſtats 
or p$tentate ſpiritual or temporal, ſhall uſe enjoy or _ 

ercele 


| 
| 
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ereiſe any manner of power, juriſdiction, ſuperiority, au. 
thority, preheminence or privilege, ſpiritual or eccleſia. 


ſtical, within this realm or any other her majeſtys 
dominions or countries; but the ſame ſhall be aboliſhed 
thereout for ever: any, ſtatute, ordinance, cuſtom, con- 
ſtitutions, or any other matter or cauſe whatſdever to the 
contrary notwithſtanding. / 16. 

And ſuch juriſdictions, privileges, ſuperiorities and pre- 
heminences ſpiritual and eccleſiaſtica), as by any ſpiritual 
or eccleſiaſtical power or authority have heretofore been, 
or may lawfully be exerciſed or uſed for the viſitation of 
the- eccleſiaſtical ſtate and perſons, and for reformation 
order and correction of the ſame, and of all manner of 
errors hereſies ſchiſms abuſes offences contempts and enor- 
mities, ſhall for ever be united and annexed to the impe- 
rial crown of this realm. /. 17, 

And if any perſon ſhall by writing, printing, teaching, 
preaching, expreſs words, deed or act, adviſedly maliciouſly 
and directly afirm, hold, ſtand with, ſet. forth, maintain, 
or defend the authority, preheminence, power or juriſ— 
dion, ſpiritual or eccleſiaſtical, of any foreign prince, 
prelate, perſ6n, ſtate or potentate whatſoever, herctofore 
claimed uſed or uſurped within this realm or any other 
her majeſty's dominions or countries; or ſhall adviſedly 
maliciouſly and directly put in ure or execute any thing, 
for the extolling, advancement, ſetting. forth, mainte- 
nance, or defence of, any ſuch pretended or uſurped ju- 
riſdiction, power, preheminence and authority, or any 
part thereof; he, his abettors aiders procurers and coun- 
ſellors, ſhall for the firſt offence forfeit all his goods, 
and if he hath not goods to the value of 201, he 
ſhall alſo be impriſoned for a year, and the benefices 


of every ſpiritual. perſon . offending ſhall allo be void; 


for the ſecond offence_ ſhall incur a præmunire; and for 
the third ſhall be guilty of high treaſon. /. 27 —30. 
But no perſon ſhall be moleſted for any offence com- 
mitted only by preachihg, teaching, or words, unleſs he be 
indicted within one half year after the offence committed. 


31. . 
/ And no-perſon ſhall be indicted or arraigned-but by the 


oath. of two or more witnefles : which witneſſes, or ſo 
many of thenr as ſhall be living, and within the realm at 
the time of the arraignment, ſhall be brought face to 
face before the party arraigned if he require the ſame. 
E. 
5822 + 


) 28 


/ 
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hold or ſtand with, to extol, ſet forth, maintain or de- 
ſend the authority juriſdiction or power of the biſhop of 
Rome or of his ſee, heretofore claimed uſed or ufurped 
within this realm or in any of her majeſty's dominions ; 


or by any ſpeech,” open deed or att, adviſedly and wittingly 


attribute any ſuch manner of juriſdiction authority or pre- 


heminence to the ſaid ſee of Rome or to any biſhop of the 


ame ſee for the time being; he, his abettors procurers 
and counſellors, his aiders affiftants and comforters, upon 


purpoſe and to the intent to ſet forth, further, and extol 


the ſaid uſurped power, being indicted or preſented with- 


in one year, and convicted at any time after, ſhall incur a 


præmunire. 5 SEE 35 | 

And the juſtices of aſſize, or two juſtices of the peace 
(one whereof to be of the quorum) in their ſeſſions, may 
inquire thereof, and ſhall certify the preſentment into the 
king's bench in forty days, if the term be then open; if 
not, at the firſt day of the full term next following the 
ſaid forty, days: on pain of 100 l. J 3. 

And the juſtices of the king's bench, as well upon ſuch 
certificate as by inquiry before themſelves, ſhall procced 
thereupon as in caſes of præmunire. . 

But charitable giving of reaſonable alms to an offender, 
without fraud or covin, ſhall not be deemed abetting, 


procuring, counſelling, aiding, affiſting, or comforting. 


J. 18, 


8. The papal incroachments upon the king's ſovereign- Och of ſupre- 


35¹ 
7. If any perſon ſhall by writing, cyphering, printing, Penalty of aſſer- 


preaching or teaching, deed or act, adviſedly and wittingly, — the ppe's 


ty in cauſes and over perſons eccleſiaſtical, yea even in macy, 


matters civil under that looſe pretence of in ordine ad ſpi- 
itualia, had obtained a great ſtrength and long continu- 
ance in this realm, notwithſtandmg the ſecurity the crown 
had by the oaths of fealty and allegiance ; ſo that there 


was a neceſſity to unrivet thoſe uſurpations, by ſubſtituting | 
by authority of parliament a recognition by oath of the 


king's ſupremacy, as well in cauſes eccleſiaſtical as civil; 
and thereupon the oath of ſupremacy was framed, 1 H. H. 


75. 

Which oath, as finally eſtabliſhed by the 1 V. c. 8. is 
% follows : I A. B. do ſwear, that I do from my heart 
* abhor, deteſt, and abjure, as impious and heretical, 
* that damnable doctrine and poſition, that princes ex- 


* communicated or deprived by the pope or any authority 


* of the ſee of Rome, may be depoſed or murdered b 
their ſubjects, or any other whatſoever, And I ds 
« declare, 


3.52 Supꝛemacy. 

+: „ declare, that no foreign prince, perſon, prelate, ſt 
or potentate, hath or ought to have any juriſdiction 
«© power, ſuperiority, pre-eminence, or authority, eccle- 
<« ſfiaſtical or ſpiritual, within this realm: So help me 

„ god.“ ä 
Supremacy lin. . 9+ But laſtly, the uſurped juriſdiction of the pope being 
tec n defined aboliſhed, and there being no longer any danger to the 
— ſy the 325 of liberties of the church or ſtate from that quarter; and di- 
ment at : , : ; 

vers of the princes of this realm having entertained more 
exalted notions of the ſupremacy both eccleſiaſtical and 
civil, than were deemed conſiſtent with the legal eſtabliſh- 
ment and conſtitution ; it was thought fit at the revolu- 
tion to declare and expreſs, how far the regal power, in 
matters ſpiritual as well as temporal, doth extend : that 
ſo, as well the juſt prerogative of the crown on the one 
hand, as the rights and liberties of the ſubject on the 
other, might be aſcertained and ſecured. Therefore by 

the ſtatute of the 1 V. c. 6. it is enacted as followeth : 

«© Whereas by the law and ancient uſage of this realm, 
the kings and qlicens thereof have taken a ſolemn oath up- 
on the evangeliſts at their reſpective coronations, to main- 
tain the ſtatutes laws and cuſtoms of the ſaid realm, and 
all the people and inhabitants thereof in their ſpiritual and 
civil rights and propertics:; but foraſmuch as the oath it 

| ſelf, on ſuch occaſion adminiſtred, hath heretofore been 
framed in doubtful words and expreſſions, with relation to 
ancient laws at this time unknown; to the end therefore 
that one uniform oath may be in all times to come taken 
by the kings and queens of this realm, and to them reſpec- 
tively adminiſtred, at the times of their and every of their 
coronation, it is enacted, that the following oath ſhall be 
adminiſtred to every king or queen, who ſhall ſucceed to 
the imperial crown of this realm, at their reſpective coro- 
nations, by one of the archbiſhops or biſhops of this realm 
of England for the time being, to be thereunto appointed 
by ſuch king or queen reſpectively, and in the preſence 
of all perſons that ſhall be attending, aſſiſting, or other- 
wiſe preſent at ſuch their reſpective coronations : That 13 
to ſay, 

The archbiſhop or biſhop ſhall ſay, Will por ſolemnly 
promiſe and ſwear, to govern the people of the kingdom of Eng- 
land, and the dominions thereto belonging, according to the ſta- 
tutes in parliament agreed on, and the laws and cuſtoms of the 
Jour? The king or queen ſhall ſay, 7 ſolemnly promiſe e 
to .* — 
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Archbiſhop or biſhop : Will you to your power s law 
and juſtice in mercy to be executed in all your judgments ? The 
king or queen ſhall anſwer, 7 will. 

Archbiſhop or biſhop : Fill you to the utmoſt of your 

maintain the laws of god, the true profeſſion 4 the pet, 
md pratefiant reformed religion eftabliſhed by law And wi 
uu preſerve unto the biſhops and clergy of this realm, and to the 
churches committed to their charge, all ſuch rights and privi- 
lau, as by law do or ſhall appertain unio them or any of them ? 
The king or queen ſhall anſwer, All this [ promiſe to do: 
After this, laying his or her hand upon the holy goſpels, 
he or ſhe ſhall ſay, The things which I have here before pro- 
miſed, 1 will perform and keep; So help me god: ad al 
then kiſs the book. | 

And by the 1 V. {a 2. c. 2. © Whereas the late king 
James the ſecond, by the aſſiſtance of divers evil coun- 
ſellors judges and miniſters employed by him, did endea- 
wur to ſubvert and extirpate the proteſtant religion, and 
the laws and liberties of this kingdom ; 

1. By aſſuming and exerciſing a power of diſpenſing 


with and ſuſpenfing of laws, and the execution of laws, 
en 


yithout conſent of parliament. 

2, By committing and proſecuting divers worthy pre- 
lates, for humbly petitioning to be excuſed from con- 
curing to the ſaid aſſumed power. 20 

3. By iſſuing and cauſing to be executed a commiſſion 
under the great ſeal for erecting a court called The court 
of commiſſioners for eccleſiaſtical cauſes. | 

„ By levying money for and to the uſe of the crown, 
by pretence of prerogative, for other time, and in other 
manner, than the ſame was granted by parliament. 

5. By raiſing and keeping a ſtanding army within this 
kingdom in time of peace, without conſent of parliament, 
and quartering ſoldiers contrary to law. 

b. By caufing ſeveral good ſubjects, being proteſtants, 
to be diſarmed at the ſame time when papiſts were both 
umed and employed, contrary to law. 171 

7. By violating the freedom of election of members to 
krve in parliament. 

8. By proſecutions in the court of king's bench, foi 
matters and cauſes cognizable only in parliament ; and 
ders other arbitrary and illegal courſes, 9 

9. And whereas of late years, partial corrupt and un- 
qualified perſons have been returned and ſerved on juries 
n trials, and particularly divers jurors in trials for high 
teaſon, which were not freeholders. 

Fo. © Aa | 10. And 
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and cruel puniſhments inflicted. 
12. And ſeveral grants and promiſes made of fines and 
forfeitures, before any conviction or judgment againſt the 
perſons upon whom the ſame were to be levied, 
All which are utterly and directly contrary to the known 
laws and ſtatutes, and freedom of this realm. 
And whereas the faid late king James the ſecond, ha- 
ving abdicated the government, and the throne being 
thereby vacant, his highneſs the prince of Orange (whom 
it bath pleaſed almighty god to make the glorious inſtru- 
ment of delivering this kingdom from popery and arbitrary 
power) did, by the advice of the lords ſpiritual and tem- 
poral and divers principal perſons of the commons, cauſe 
letters to be written to the lords ſpiritual and temporal, 
being proteſtants; and other letters to the ſeveral coun- 
ties, cities, univerſities, boroughs, and cinque ports, for 
the chooſing of ſuch perſons to repreſent them, as were of 
right to be ſent to parliament, to meet and fit at Weſt. 
minſter upon the 22d day of January in this year 1688, 
in order to ſuch an eſtabliſhment, as that their religion 
laws and liberties might not again be in danger of being 
ſubverted : Upon which letters, elections having been 
accordingly made, and thereupon the ſaid lords Pw 
and temporal and commons, purſuant to their reſpective 
letters and elections, being, now aſſembled in a full and 
free repreſentative of this nation, taking into their moſt 
ſerious conſideration the beſt means for attaining the ends 
aforeſaid, do in the firft place (as their anceſtors in like 
caſe have uſually done) for the vindicating and aſſerting 
their ancient rights and liberties, declare; 
1. That the pretended power of ſuſpending laws, ot 
the execution of laws, by regal authority, without con- 
ſent of parliament, is illegal. 
2. That the pretended power of diſpenſing with Jaws, 
or the execution of laws, by regal authority, as it hath 
n aſſumed and exerciſed of late, is illegal. 
- 3- That the commiſſion for erecting the late court of 
. commiſſioners for eccleſiaſtical cauſes, and all other com- 
miſſions and courts of like nature are illegal and perni- 


r 


cious. | 
4. That levying money for or to the uſe of the crown, 
by pretence of prerogative, without grant of parkawent 
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for longer time, or in other manner, than the ſame is or 
ſhall be granted, is illegal. | 3 

5. That it is the right of the ſubjects to petition the 
king; and all commitments and proſccutions for ſuch 
petitioning are illegal. PLS, AI 
| 6. That the raiſing or keeping a ſtanding army within 
the kingdom in time of peace, unleſs it be with conſent 
of parliamenty is againſt law. k | | 

7. That the ſubjects which are proteſtants, may have 
arms for their defence, ſuitable to their conditions, and 
as allowed by law. 

8, That election of members of parliament ought to be 
free, 

9. That the freedom of ſpeech, and debates or proceed- 
ings in parliament, ought not to be impeached or queſtio- 
ned in any court or place out of parliament. 

10. That exceſſive bail ought not to be required, nor 
exceſſive fines impoſed ; nor cruel and unuſual puniſh- 
ments inflited, | 

11. That jurors ought to be duly impannelled and re- 
turned, and jurors which paſs upon men in trials for high 
treaſon ought to be freeholders. | 

12. That all grants and promiſes of fines and forfeitures 
of particular perſons before conviction, are illegal and 
void. 

13. And that for redreſs of all grievances, and ſor the 
anending, ſtrengthening, and preſerving of the laws, 
parliaments ought to be held frequently. 

And they do claim, demand, and inſiſt upon all and 
lingular the premiſſes, as their undoubted rights and liber- 
ties; and that no declarations, . judgments, doings, or 
proceedings, to the prejudice of the people in any of the 
laid premiſſes, ought in any wile to be drawn hereafter 
into conſequence or example.” | 

The truth is, that after the abolition of the papal power, 
there was no branch of ſovereignty with which the princes 
of this realm, for above a century after the reformation, 
were more delighted, than that of being the ſupreme head 
of the church: imagining (as it ſeemeth) that all that 
power which the pope claimed, and exerciſed (ſo far as. 
he was able), was by the ſtatutes abrogating the papal 
authority annexed to the imperial crown of this realm: not 
tending to the neceſſary diſtinction, that it was not that 
exorbitant lawleſs power which the pope uſurped, that 
was thereby become veſted in them; but only, that the 
ancient legal authority and juriſdiction of the kings of 
. Aa 2 | England 
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England in matters eccleſiaſtical, which the pope had en- 
deavoured to wreſt out of their hands, was reaſſerted and 
vindicated. The pope arrogated to himſelf a juriſdiction, 
ſuperior not only to his own canon law, but to the muni. 
cipal laws of kingdoms. And thoſe princes of this realm 
abovementioned ſeem to have confidered themſelves plain- 
ly as popes in their own dominions. Hence one reaſon, 
why a reformation of the eccleſiaſtical laws was never 
effected, ſeemeth to have been, becauſe it condueed more 
to the advancement of the ſupremacy to retain the church 
in an unſettled ſtate, and conſequently more dependent 
on the ſovereign will of the prince. Hence became eſta- 
bliſhed the office of lord vicegerent in cauſes eccleſiaſtical; 
and after that, the high commiſſion court; and laſt of all, 
the diſpenſing power, or a power of diſpenſing with or 
ſuſpending the execution of laws at the princes pleaſure, 
Therefore, to remove thele grievances, theſe acts preſcri- 
bed the juſt boundaries of the prerogative, both eccleſiaſti- 
cal and civil, and eſtabliſhed the rights both of prince and 
people upon the firmeſt and ſureſt foundation, namely, 
the known law of the land; and thereby rendred the name 
of an engliſh monarch reſpectable among the princes of the 
earth, A king ruling by the eſtabliſhed Jaws of his king- 
dom, that is, with an extenſive power of doing right, and 
an utter inability of doing wrong, is the perfection of the 
human nature, and the glory of the divine; and renders 
kings, in a moſt emphatical ſenſe, god's vicegerents. 


From which premiſſes may be deduced, alſo the genuine 
cauſe, why the civil and canon laws have received fo much 
check and diſcouragement from time to time within this 
kingdom. They are founded upon the principles of arbi- 
trary power. | 

The civil law is ſaid to be the common municipal law 
of all the arbitrary ſtates in Europe (modified only accord- 
ing to the different circumftanees of each government); 
and thoſe princes of this realm who have moſt affected 
abſolute ſovereignty, have been proportionable encouragers 
of the civil law. The canon law hath the ſame lineaments 
and features; being framed to render the pope in the 
church, what the emperor was in the ſtate. - And it mult 
be owned, they are both perhaps more for the eaſe of the 

governors, but not ſo convenient for the governed. 
' Particularly, as to the enacting part: They owe their 
very exiſtence to the ſovereign will of the ſupreme gover- 
nor ; and conſequently, what is law to day, may not be law 
| | to 
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rrow; for the ame power which enacteth may re- 

hs — ſuch is our #77 —is a harſh and grating 
ſound to an engliſh ear; being the ſullen voice of inſo- 
lence and. wanton power. How much more humane is 
that declaration: Be it enacted by the-king's moſt excel- 
lint maje/ly, I and with the advice and aſſent of the lords ſpi- 
ritual and temporal, and commans in this preſent parliament 
aſſembled, and by the authority of the ſame. N 
Again, as to the executive part, eſpecially with reſpect 
to criminal proſecutions A perſon accuſed in the dark; 


. witnefles not confronted with the party face to face; the 
- cruel oath ex officio, whereby a man is compelled to ac- 


cuſe himſelf; (not to mention the diabolical rack and 
torture ;) and the whole determined at laſt by the ſole 
deciſion of the judge, who muſt needs be oftentimes an 


entire ſtranger to the parties; are diſparagements of thoſe 


laws, which will always obſtruct their progreſs in a land 
of liberty, How much more mild and gentle is that law, 
which is the birthright of every engliſhman however 
otherwiſe deſtitute and friendleſs, whereby he ſhall not be 
called upon to anſwer for any crime-he is charged withal, 
but upon the oaths of at leaſt twelve men of conſiderable 
tank and fortune. within the county in which the offence 
is ſuppoſed to have been committed, if they ſhall ſee pro- 
bable cauſe for further inquiry; and afterwards, ſhall not 
be condemned, but by the unanimous ſuffrage of other 
twelve men, his neighbours and equals in degree and ſta- 
tion of life, upon their oaths likewiſe; and at the ſame 
time he hath a right to object to any one who is ſummoned 
to try bim for his offence, if he hath a reaſonable cauſe of 
exception. The one is the law of tyrants; the ather 
of freemen, and may it ever proſper in the britiſh ſoil ! 
10. Finally, by the act of union of the two kingdoms 
of England and Scotland, 5 An. c. 8. it is enacted, that 
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By the act of 
union of the tW o 
kingdoms of 


after the demiſe of her majeſty queen Anne, the ſovereign England and 
next ſucceeding, and ſo for ever afterwards every king or Scotiaad, 


queen ſucceeding and coming to the royal government 
of the kingdom of Great Britain, at his or her coro- 
nation, ſhall in the preſence of all perſons who ſhall 
be attending, aſſiſting, or otherwiſe then and there pre- 
ſent, take and ſubſcribe an oath, to maintain and pre- 
ſerve inviolably the ſettlement. of the church of Eng- 
land, and the doctrine, worſhip, diſcipline, and govern- 
ment thereof, as by law eſtabliſhed within the kingdoms 
of England and Ireland, the dominion of Walcs, and 
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town of Berwick upon Tweed, and the territories ther. 


unto belonging. | | 
And ſhall alſo ſwear and ſubſcribe, that they ſhall in- 
violably maintain and preſerve the ſettlement of the true 
proteſtant religion, with the government, worſhip, decipline, 
right, and privileges of the church of Scotland, as then 
eſtabliſhed by the laws of that kingdom, 


Surgeons. See Phyſiclans. 
Surplice, See Church, and Publick woyhip 
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D Y Car. 128. No ehancellor, commiſſary, archdeacon, 

official or any other perſon uſing eccleſiaſtical ju- 
ri diction, ſhall ſubſtitute in their abſence any to keep 
court for them, except he be either a grave miniſter and 
a graduate, or a licenſed publick preacher, and a hene- 
ficed man near the place where the courts are kept, or a 


bachelor of law, or a maſter of arts at leaſt, who hath 


ſome ſkill in the civil and eccleſiaſtical law, and is a fa- 
vourer of true religion, and a man of modeſt and honeſt 
conyerſation z under pain of ſuſpenſion, for every time 
that they offend therein, from the execution of their 
offices for the ſpace of three months toties quoties: 
and he likewiſe that is deputed, being not qualified as 


is before expreſſed, and yet ſhall preſume to be a ſubſti- 


tute to any judge, and ſhall keep any court as aforeſaid, 
ſhall undergo the ſame cenſure in manner and farm as is 
before expreſſed. | 


And by the ftatute of the 26 G. 2. b. 33. No ſurrogate 


| deputed by any eccleſiaſtical judge, who hath power to 


grant licences of marriage, ſhall grant any ſuch licence 
before he hath taken an oath before the ſaid judge, 
faithfully to execute his office according to law, to the 
belt of his knowledge; and hath given ſecurity by 


his bond in the ſum of 1001 to the biſhop of the 


dioceſe, for the due and faithful execution of his 
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His office. and duty in. granting ſuch licences, is 
treated of in the title Marriage, 5 


—_ 


Suſpenſion, 


N the Jaws of the church, we read of two forts of 
ſuſpenſion ; one relating ſolely to the clergy, the 
other extending alſo to the laity. G7b/. 1047. 

That which relates ſolely to the clergy, is ſuſpenſion 
from office and benefice jointly, or from office or bene- 
fice ſingly ; and may be called a temporary degradation, 
or deprivation, or both, So we find it deſcribed by John 
of Athon: A perſon depoſed, is he who is deprived of 
his office and benefice, altho' not ſolemnly; a perſon 
degraded, js he who is deprived of both ſolemnly, the en- 
ſigns of his order being taken from him; a perſon ſu/- 
pended, is he who is deprived of them both for a time, 
but not for ever. Gif. 1047. 

And the penalty upon a clergyman officiating after 
ſuſpenſion, if he ſhall perſiſt therein after a reproof from 
the biſhop, is (by the ancient canon law) that he ſhall be 
3 all manner of ways, and every perſon 
who communicates with him ſhall be excommunicated 
alſo. Gibſe 1047. . 

The other ſort of ſuſpenſion, which extendeth alſo to 
the laity, is ſuſpenſion ab ingreſſu eccleſiæ, or from the 
hearing of divine ſervice, and receiving the holy ſacra- 
ment; which may therefore be called a temporary excom- 
munication, Gb. 1047. | 

Which two ſorts of ſuſpenſion, the one relating to 
the clergy alone, and the other to the laity alſo, do here- 
in agree, that both are inflicted for crimes of an inferior 
nature, ſuch as in the firſt caſe deſerve not depriva- 
tion, and ſuch as in the ſecond caſe deſervernot excommu- 
nication z that both, in practice at leaſt, are temporary; 
both alſo terminated, either at a certain time when inflict- 
ed for ſuch time, or upon ſatisfaction given to the judge 
when inflicted until ſomething be performed which he 
hath injoined : and Jaſtly, both (if unduly performed) are 
attended with further penalties; that of the clergy, with 
itregularity, if they act in the mean time; and that of the 
laity (as it ſeemeth) with excommunication, if they ei- 
ther preſume to join in communion during their ſuſpen- 
Aa 4 ſion, 
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| fon, or do not in due time perform thoſe things which 
the ſuſpenſion was intended to inforce the performance of 
Gibſ. 1047, 

By the ancient canon law, ſentence of ſuſpenſion ought 
not to be given without a previous admonition ; unleſs 
where the offence is ſuch, as in its own nature requires 
an immediate ſuſpenſion: and if ſentence of ſuſpen- 
ſion, in ordinary caſes, be given without ſuch previous 
admonition, there may be cauſe of appeal. Gib/. 1046, 
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Swearing. 

1. PAN. 109. If any offend their brethren by ſwear- 
2 ing; the churchwardens or queſtmen and ſidemen, 

in their next preſentment to their ordinaties, ſhall preſent 

the ſame, that they may be puniſhed by the ſeverity of 


the laws, according to their deſerts: and ſuch notorious 


offenders ſhall not be admitted to the holy communion, 
till they be reformed. 


2. By the 19 G. 2. c. 21. If any perſon ſhall profanely 
curſe or ſwear, and be thereof convicted on the oath of 
one witneſs before one juſtice of the peace or mayor of 
a town corporate, or by confeſſion ; every perſon ſo of- 
fending ſhall forfeit as followeth : that is to ſay, every 
day labourer, common ſoldier, common ſailor, and com- 
mon ſeaman, 18; and every other perſon under the de- 
gree of a gentleman, 28; and every perſon of or above 
the degree of a gentleman, 5s. And if he ſhall af- 
ter conviction offend a ſecond time; he ſhall forfeit double; 
and for every other offence after a ſecond conviction treble, 


And if ſuch profane curſing or ſwearing ſhall be 
in the preſence and heating of a juſtice of the peace, 
or in the preſence or hearing of ſuch mayor as afore- 
faid ; be ſhall convi& the offender without other proof. 
f. 2. | | 

And if it ſhall be in the preſence and hearing of a 
eonſtable or other peace officer, he ſhall (if ſuch perſon 
be unknown to him) ſeize, ſecure, and detain him, and 
forthwith carry him before the next juſtice of the peace 
for the county or diviſion, or before the mayor of ſuch 
town corporate, wherein the offence was committed; 
n 3 ä who 
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who ſhall on the oath of fuch conſtable or other peace 
oficer convict the offender ; but if ſuch perſon be Known 
to the ſaid conſtable or other peace officer, he ſhall 
ſpeedily make information before ſuch n= or mayor, 
that the offender may be by him convicted. ſ. 3. 

And ſuch juſtice or mayor ſhall immediately, upon in- 
formation given upon oath of ſach conftabte or othet 

ce officer, or of any other perſon whatſoever, eauſt 
the offetider to appear before him; and upon fuch in- 
formation being proved as aforefaid, ſhalt convict hint, 
And if he ſhall not immediately pay down the ſum ſo for- 
feited, or give ſecurity to the ſatisfaction of ſuch juſtice ot 


mayor before whom the conviction is made; ſuch juſtice | 


ot mayor ſhall commit the offender to the houfe of cor- 
fection, there to temain and be kept to hard labour for the 
ſpace of ten days. ſ. 4. ” | | N 

Provided, that if any common ſoldiet belonging to any 
tegiment in his majeſty's ſervice, or any common failor 
or common ſeaman belonging to any ſhip or veſſel, ſhafl 
de convicted of profane curſing or ſwearing as aforeſaid, 
and ſhall not immediately pay down the penalty or give 
ſecurity for the fame as aforeſaid, and alſo the coft of the 
nformation, ſummons, and conviction, as by this act is 
directed ; he ſhall, inſtead of being committed to the Houfe 
of correction, be ordered by ſuch Juſtice or mayor to be 
publickly ſet in the ſtocks for the ſpace of one hour for 
every ſingle offence, and for any number of offences 
whereof he ſhall be convicted at one and the ſame time 
two hours, ſ. 5. | . 

And if ſuch juſtice or mayor ſhall wilfully and wittingly 
omit the performance of his duty, in the execution of this 
it; he ſhall forfeit 51, half to the informer, and half to 
the poor of the pariſh Where he ſhall reſide ; to be recovered 
. =y of his majeſty's courts of record at Weſtminſter. 


And if any conſtable or other peace officer ſhall wil- 
fully and wittingly omit the performance of his duty, in 
the execution of this act; and be thereof convicted by the 
auth of one witneſs, before one juſtice or mayor as af6re= 
ad; he ſhall forfeit 40s, to be levied and recovered by 
liltteſs and ſale, and to be diſpoſed of half to the informer 
nd half to the poor; and if he have not ſufficient goods 
mhereon to levy the ſame, ſuch juſtice or mayor ſhall com- 
mit him to the houſe of correction, to be kept to hard 
abour for one month. ſ. 7. * 


Ard 


352 


Swearing. 


And the eonviction ſhall be drawn up in the words aud 


rm following : | . 
; Middleſex } Be it remembred, that on the diy if 1 
ts wit ii the——year of his majeſly's reign, 42 
A. B. was convicted before me one of his majgſtys juſtices of the b. 
peace for the county, riding, diviſion, or liberty aforeſaid; ſo, aft 
befare me mayor, juftice, bailiff, or other chief magiſtras o il © 
the city or town 0 within the county of: as the * 
caſe ſhall be] of ſwearing one or more profane oath or oaths ; or, 6a 
of curſing one or more profane 'curſe or curſes ; as the caſe ſhall 4 
by. gs under my hand and ſeal, the day and year af. Wl ®* 
id. 1. 8. | | I 
fe Which faid form and conviction ſhall not be liable to 2 
be removed by certiorari, but ſhall be final to all intents, Wi © 
And the ſaid juſtice or mayor, before whom the convictin il © 
ſhall be, ſhall cauſe the ſame to be fairly wrote upon 50 
parchment, and returned to the next general or quarter 8 
ſeſſions of the peace for the county, to be filed by the clerk 0 
of the peace, and kept amongſt the records. ſ. 8. * 
The penalties to be diſpoſed of for the benefit of the 
poor; and all charges of the information and conviction — 
mall be paid by the offender if able, over and aboye the 
penalties ; which charges ſhall be ſettled and aſcertained 
by ſuch juſtice or mayor (ſo as that the clerk of ſuch jul- 
tice or _ ſhall have for the information, ſummons, 
and conviction of every offender, the ſum of 1s an! oi * 
more. f. 14.) And if ſuch party ſhall not be able, or 
+ ſhall not immediately pay the ſaid charges and expences, od 
or give ſecurity for the ſame to the ſatisfaction of ſuch pl 
juſtice or mayor; he ſhall commit him to the houſe of, 
correction, there to remain and be kept to hard labour for ed | 
the ſpace of fix days, over and above ſuch time for which by 
he may be committed in default of payment of the penal. f 
ties; and in ſuch caſe, no charges of information andi 58 
eonviction ſhall be paid by any perſon whatſoever. ſ. 10. and 
And if any action ſhall be brought againſt any juſtice of be 
the peace, conſtable, or any other perſon whatſoever, fc 1 
any thing done in execution of this act; he may plead the 1 5 
general iſſue, and give the ſpecial matter in evidence; and '*"* 
if a verdict ſhall be given for him, or the plaintiff be non en 
ſuit, or diſcontinue, he ſhall have treble coſts. ſ. 11. Wl ** 
Provided, that no perſon ſhall be proſecuted or troubleq , a 
for any offence againſt this ſtatute, unleſs the ſame b u! 
proved or proſecuted within eight days next after than den 
offence committed, © ſ. 12, MEE 1 
An **: 
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aud WY And this act ſhall be publickly read four times a year, 
in all pariſh churches and publick chapels, by the parſon 
*) 9 Wl or curate, immediately after morning or evening 
paper, on four ſeveral ſundays, to wit, the ſunday next 
of the iter Mar. 25. Jun. 24. Sep. 29. and Dec. 25. or in 
lor, il caſe divine ſervice ſhall not be performed in any ſuch 
ve church or chapel on ſuch ſunday, then upon the firſt ſun- 
a5 the day after: on pain of forfeiting 51, for every omiſſion or 
' " Wi neg1e&, to be levied by diſtreſs and fale of the offender's 
s, by warrant from ſuch juſtice or mayor. ſ. 13. 
fore And by the 22 G. 2. c, 33. Art, 2. All flag officers, 
and all perſons in or belonging to his majeſty's ſhips or 
relſels of war, being guilty of profane oaths, curſings, 
execrations, or other ſcandalous actions, in derogation of 
god's honour, and corruption of good manners; ſhall in- 
upon A cur ſuch puniſhment, as a court martial ſhall think fit to | 
impoſe, and as the nature and degree of their offence ſhall IM 
deſerve, s 


0 


E Synod. 
. F>ENERAL or oecumenical councils or ſynods are g nen cou 
G aſſemblies of biſhops from all parts of 5 church, 
to determine ſome weighty controverſies of faith or diſci- 
pine, Theſe were firſt called by the emperors, afterwards 
j chriſtian princes ; till in the latter ages the pope uſurp- 
ed to himſelf the greateſt ſhare in the calling of them, and 
by his legates preſided in them when called. Join 139. 
Art. 21. General councils may not be gathered 
together, without the commandment and will of princes ; 
and when they be gathered together (foraſmuch as they 
de an aſſembly of men, whereof all be not governed with 
the ſpirit and word of god) they may err, and ſometime 
have erred, eyen in things pertaining unto god. Where- 
fore things ordained by them as necelfary to ſalyation, have 
neither eee. authority, unleſs it may be declared 
that they be taken out of holy ſcripture. 
Zut fince the great diyiſions of chriſtendom, eſpecially 
in the weſtern church, a free uniyerſal ſynod is ſcarcely 
tow to be hoped for, ow 140. | 
2. A national ſynod conſiſteth of all the archbiſhops N tional HM nod. 
and biſhops within one nation, aſſembled together to de- N 
ſfermine any point of doctrine or diſcipline, 3 
18 


n 


| this ſort which we read of bete im England, was that af who 
| Herudford (now Hartford) in the year 673. The 10 lh 
was that held by cardinal Pool, in the year 1555. Jh. lach 


: Bat ah national ſynods be how laid aſide, yet upon ä 
any great emergency, the ſynods of the two provinces of Wl 80 « 
Canterbury and York do act by mutual correſpondence or d 
and joint conſent, or by having commiſfionets- from the Wl mud 


province of York preſent in that of Canterbury. Id. 140. A 

3. A provincial fyriod confifteth of the metropolitan ang in 

the biſhops ſubje& to him; being what is now called the WI Wh 

Convocation, and is treated of in this book under that title. ſpir 

Diecelan frac, © 4 A diocefan ſynod is the affembly of the biſhop and the 
his preſbyters, to inforce and put in execution canons 

mal by general councils, or national and provincial fy. / 

nods, ind to conſult and agree upon rules of diſcipline Will ſyn. 

for themfelves. And thefe were frequently held, while 

the biſhop and clergy lived together in a community; and Wl ab 

were not wholly laid aſide, till by the act of ſubmiſſion, WM dirs 
25 H. 8. c. 19. it was made unlawful for any ſynod to 

meet, but by royal authority. Johnſ. 140. 7 


x 


Previncialſynod. 
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Syxnodals. 


$2N ODALS and Hinadaticum, by the name, have 2 © 

plain relation to the holding of ſynods ; but there be- 
ing no reaſon why the clergy ſhould pay for their attend- 
ing the biſtop in fynod, purſuant to his own citation, nor 
any footfteps to be , of ſuch a payment by reaſon of 
the holding of ſynods, the name is ſuppoſed to have grown, 
from this duty being uſually paid by the clergy when they 
eame to the ſynod, And this in all probability is the ſame 
which was anciently called catbedraticum, as paid by the 
parochial clergy, in honour to the epiſcopal chair, and in 
token of 7 and obedience thereto. So it ſtands in 
the body of the canon law, . No biſhop ſhall demand 
.< any thing of the churches but the honour of the cathe- 
draticum, that is, two, ſhillings” (at the moſt, faith the 
gloſs, for ſometimes leſs is given.) And the duty which 
we call ſy nodals; is generally fuch a ſmall payment: which 
payment was reſerved by the biſhop, upon ſettling the 
revenues of the reſpective churches on the n 
: Where⸗ 
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Synodals. 


qhereas before, thoſe revenues were paid to the biſhop, 
who had a right to part of them for his own uſe, and a 
nicht to apply and diſtribute the reſt, to ſuch uſes, and in 
ſach 2 as the laws of the church directed. 
(1h. . wo ts Free _ 
— are due of common right to the biſhop only : 
bo that if they be claimed or demanded by the archdeacon, 
or dean and chapter, or any other perſon or perſons, it 
muſt be upon the foot of compoſition; or preſcription. Id. 


And if they be denied where due, they are recoverable 


in the ſpiritual court: And in the time of archbiſhop 
Whitgift, they were declared, upon a full hearing, to be 
ſpiritual profits; and, as ſuch, to belong to the keeper of 
the ſpiritualties ſede vacante. Gibſ. 977. 


Alſo conſtitutions made in the provincial or dioceſan | 


nods, were ſometimes called {nodals; and were in many 
caſes required to be publiſhed in the pariſh churches: in 
which ſenſe the word frequently occurreth in the ancient 
directories. „ 


— — e * * 
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Templars. See Monaſteries. 
Temporalties (of biſhopricks). See Biſhops. 
Tenths. See Firſt fruits, 


Terrier. 


BY Can. 87. The archbiſhops and all biſhops within 
their ſeveral dioceſes, ſhall procure (as much as in 
them lieth) that a true note and terrier of all the glebes, 
lands, meadows, gardens, orchards, houſes, ſtacks, im- 
plements, tenements, and portions of tithes lying out of 
their pariſhes, (which belong to any parſonage, vicarage, 
or rural prebend,) be taken by the view of honeſt men in 
erery pariſh, by the appointment of the biſhop, whereof 
the miniſter to be one; and be laid up in the biſhop's 
regiſtry, there to be for a perpetual memory thereof. 

It may be convenient alſo, to have a copy of the ſame 
nemplifcd, to be kept in the chilrch cheſt. God. Append. 
12, 
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2 gardens, orchards, houſes, flocks, implements, tenements, 
Poſſeſſion of Richard Burn, clerk, vicar of the ſaid church; 


nine, by the appointment of the right reverend father in gid 


at Appleby in the ſaid county and dioceſe afareſaid, the eighth 


Theſe tertiers are of greater authority in the ecclefiaſ, 
cal courts, than they are in the temporal; for the eecle. 
ſiaſtical courts are not allowed to be courts of record: and 
yet even in the temporal courts theſe terriers are of ſome 
weight, when duly atteſted by the regiſter, Johnſ. 242. 
oy if they be ſigned, not ony by the parſon and 
churchwardens, but alſo by the ſubſtantial inhabitants: 
but if they be ſigned by the parſon only, they can be ng 
evidence for him; ſo neither (as it ſeemeth) if they be 
ſigned only by the parſon and churchwardens, if the 
ae are of his nomination. But in all caſe; 
they are certainly ſtrong evidence againſt the parſon. The. 


Form of a terrier. x 
I True note and terrier of all the glebes, lands, 'meadyus, 


portions of tithes, and other rights, belonging to the vicarage 
and pariſh church of Orton, otherwiſe Overton, in the county 
of Weſtmorland, and dioceſe of Carliſle, now in the uſe and 


taken, made, and renewed -according to the old evidences and 
knowledge of the ancient inhabitants, this tenth day of Novem- 
ber in the year. of our lord one thouſand ſeven hundred and farty 


Richard lord biſhop of Carliſle, at his primary viſitation held 


day of June in the ſame year, and exhibited _— the rere. 
rend and worſhipful John Waugh, doctor of laws, chancel: 
lor of the aforeſaid dioceſe, on the twentieth day of November 


in the year aforeſaid. | 


Imprimis, One flated dwelling houſe, in length fifty one feet, Wil | 
in breadth nineteen — within the 2 One kr barn, « 
fable, cow houſe, and peat houſe, contiguous to each other un- 4 
der the ſame roof; in length eighty one feet, in breadth twenty Wil . 
one feet, without the walls, One other little fable, in length in 
thirteen feet, in breadth twelve feet and an half; adjoining to w 
the peat houſe at the ſouth-weſt fide and end. Item, The church Wi » 
yard, containing three roods and nineteen perches; adjoining ts ni 
the grounds of Robert Teaſdale on the ſouth, of Richard WW | 
Alderſon on the weſt and north, and to a cloſe belonging to the Wl 4. 
ſaid vicarage, called prior garth, on the eaft : The walls and Bl ! 


gater 2 4 round about made by the pariſh. Item, One in- 
cloſure called prior garth, containing three - roads and ſeven 
perches ; adjoining to the church lane on the ſeuth, to the c _ 
TOR 4 h Je 
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und on the weſt, to the ground of Richard Alderſon on the * 


nrth, and to the highway on the eaſt : Through which there 
lies a foot path from the vicarage houſe to the church, but for 
w other purpoſe : The wall and hedge on the ſouth, north, and 
% made by the vicar; and on the weſt, where it adjoins 40 
the church yard, by the pariſh. Item, One garden, containing 
me rood and eleven perches ; adjoining to the vicarge garth, and 
to the ends of the barn and of the dwelling houſe, on the ſouth ; 
to the highway on the weſt, and north ; and to the ſaid garth on 
the eaſt : The fence round about made by the vicar. Item, one 
jurrach, containing twenty four perches and an half; adjoining. 
Orton green on the ſouth, to the highway on the weſt, to the 
nd i the dtwelling houſe on the north, and to the vicarage garth 
an the eaſt : The fence round about made by the vicar. Item, 
One garth, containing one acre, fon perches and an half; 
adjoining to the grounds of John Powley, Daniel Teaſdale, 
and Orton green on the owe to the ſaid parrock, barn, and 
garden on the weſt ; to the peat houſe end, garden, and highway 
mn the north; and to a cloſe belonging to the ſaid vicarage, called 
corn cloſe, on the eaſt : The fence round about made by the vi- 
ur, except that John Powley makes the fence where it adjoins 
to bis ground, and Daniel Teaſdale from thence to the bottom 
of the old lime kiln : Through which garth lies a foot path for 
the ſaid John Powley and Daniel Teaſdale to and from their 
ſaid grounds, and likewiſe a driving way for their ſheep ; which 
they frequented whilft the common field was umincloſed, but is 
now become almoſt uſeleſs. Item, One incloſure, called corn 
dhe, containing one acre, one reed,” and twenty one perches ; 
adjoining to the ſaid John Powlcy's lane, and to a piece f 
ground before his barn called a ftee-roem, and to his garth, 
m the ſouth ; to the vicar's ſaid garth, on the weſt ; to the 
highway on the north; and to the highway and John Pow- 
ley's lane on the eaſt : The fence all about made by the vicar, 
except where it adjoins to ſing Powley's garth and barn. 
All which ſaid corn cloſe, garth, garden, and parrock, have 
been incloſed ground for time immemorial, and the vicar 
in reſpeft thereof hath not repaired any part of the high- 
ways adjoining thereunto, Oppoſite to the ſame, on the 
nerth fide, is an incloſure made by Daniel Teaſdale, about 
nine years ago, by which the highway was made into a 
lane, Item, One incloſure called fore-dale, containing three 
acres and fifteen perches; adjoining to the grounds of Robert 
Teaſdale and John Nelſon on the ſouth, of John Nelſon 
on the weſt, of John Powley and Robert Teaſdale on 
the north, and of Robert Teaſdale on the eafl : All the fence 
made by the vicar, except where it adjoins to the en . 

on's 
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Nelſon's iun croft, and except half the length of the ſaid John 
Nelſon's out-croft, from the middle to the eaft end, the ſaid 
John Nelſon's fence being lone wall : From the aft end 
of which incleſure lies a way through Robert Teaſdale, 
2 which the preſent incumbent purchaſed of the ſaid 

bert Teaſdale, to an incloſure belonging to the ſaid u- 
car ( but not to the vicarage }, called long rods ; which is 1 
cintinue for ever, and may be of — at any time hereefur 
tho ſaid two inclaſures (foredale and lang roeds) fhall be occupied 
by the ſame perſon, or otherwiſe. Item, One other incliſur,, 
called the greater mil-brow, containing one acre, three raods an 
ſoven perehes ; adjoining to the ground of John Powley on the 


fouth, te a tillage way enjoyed and repaired by the ſaid vicar 


on the weſt, to 'the ground of Thomas Ireland on the north, 
and of John Powley on the eaſt: All the fence made by the 
vicar, except about ſixteen yards of flone wall at the north 
oof end, belonging to John Powley. Item, One other in. 
re, called little mil-brow, containing twenty-eight perches ; 
aha to the ground of John Powley on. the ſouth, of 
bel Atkinſon on the weft, of Iſabel Atkinſon and Tho- 
mas Ireland on the north, and the ſaid tillage way on the 
eaſt : The fence all made by the vicar : Through the ſouth weſt 
corner of which incloſure is the antient watercourſe, The ſaid 
three laſt incloſures were made out of the common field by the 
preſent incumbent. Item, One other incliſure, called gleke 
eloſe, hing at Firbiggins, containing eight acres and thru 
Foods ; adjoining to the ground of Elizabeth Turner on the 
„ of Elizabeth Turner and William Thwaytes on the 
weſt, of William Thwaytes on the north, and to the commun 
en the eat The wall at the eaſt end is made by the vicar, at 
the weft end by Elizabeth Turner and William Thwaytes: 
The right of repairing the fence on the narth fide, and on the 


ſouth ſide it tn diſpute, and not yet determined. At the end 


of Elizabeth Turner's. houſe, an oak gate is to be maintained 
the owners of coat garth; for which, they enjoy a liberiy of 


ingreſs and egreſs. for themſelves and families, and liberty of 


ng cattle in the winter from mariinmaſs to lady day, di. 
ing as little damage as may be; and of paſſing with peats or 
other firing in ſummer. - Belonging to the ſaid glabe cloſe, and 
occupied therewith, there is likewiſe a parcel of ground, lead. 
ing the ſaid gate at Elizabeth Turner's houſe end, 
north-eaftuward, to the ſaid glebe cloſe, having the wall on the 
left hand, and mared out from Elizabeth Turner's ground 
on the right, in breadth three yards or upwargs, being tht 
way. ts and through the ſaid glebe cloſe. Item, Another 2 

| ig | c 


. Terrfer. 
X of ground, in the common field, called north lands, con- 
taining. two-roods and frue perches ; adjoining to the ground of 
Robert Teaſdale an the ſouth, of John Nelſon, on the weft 
and north, and of Robert Teaſdale on the eaſt, Item, An- 
uber parcel of ground in the common field, called pot-lands head, 
antaning one road; adjoining to the ground of Robert Teaſdale 
an the ſouth, of Elizabeth Waller on the weſt down by the run- 
wr, of John Nelſon on the north, and of Robert Teaſdale 
m the eaſt, All which ſaid lands, containing in the whole 
nineteen acres and upwards, are ſituate within the lordſhip and 
nar of Orton, free from the payment of any fines, rents, or 
ſrvices to any chief lord; the royalties of which ſaid lands are 
alſo in the vicar. Item, a parcel of peat moſs in Orton low 

nur, containing by eſtimation ten acres, known by the name of 
the vicar*'s moſs. | | 

Item, to the ſaid wicarage is alſo belonging the tithe of 

wool throughout the pariſh ; and the manner of tithing is this : 
The owner lays his whole year's produce in five parcels or heaps ; 
the vicar, or perſon employed by him, chuſeth one of the five 
heaps, which he pleaſetb, and divides the ſame into two parts; 
if which two parts the owner chuſeth one, and leaves the 
aher to the vicar for his tenth part. Item, the tithe of lambs 
i their proper kind throughout the pariſh; and the cuſtom con- 
ming them is this: If a' perſon's number is one, he pays a 
any; if two, he pays two pence; if three, he pays three 
ue; if four, he pays four pence; if flue, he pays half a 
nb; if ix, a whole lamb, the vicar paying back four pence 
f ſeven, three pence ; if eight, two pence ; if nine, one penny; 
if ten, the vicar hath a lamb compleat: And in like manner 
ir every number above ten. And if a man's number is under 
ſh, the tithe is taken thus; the owner takes up two, then the 
ur takes one; next the owner takes nine, then again the vi- 
ur ane; and ſo on till the vicar hath taken the number due to 
n: if they are fifty, or upwards, they are put into a place 
gether. and run out ſingly thro' a hole or gap; the two firſt 
bat come out are the owner's; the third the''vicar's; then 
nuner has the next nine; then the vicar one; and ſo on, 
W the vicar hath his number, And if ſheep are ſold in the 
ring, the tithe of lambs is paid by the-perſon with whom 
Wy were lambed, whether ſeller or buyer. Item, the tithe of 
ele, taten up about michaelmaſs, in the ſame. manner as 
«lambs ; except that whereas a penny is paid on the accaunt 
each odd lamb, an halfpenny only is paid for each 
. Fa Item, the tithe of piggs in like manner. Item, 
1 e of eggs about eaſter 1 tio ae for each old hen and 
Ut, and one egg for each chicken and duck of the firſt year. 
Vol. III. 1 1 B b 7 Rn 
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Item, by every perſon who ſows hemp, is paid yearly my 
penny. Item, for each plough is paid yearly one penn. 
tem, 


Item, an oblation of four pence at every churching of wo- 


feet. Within, and belonging to which, are, one communi 


by every perſon keeping bees is paid yearly one pen. 


men. Item, for every wedding by publication of banns, oy 
ſhilling ; by licence, ten ſhillings, Item, for every funer, 
(without a ſermon) ſix pence. Item, mortuaries, accordin 
to act of parliament. Item, for every perſon of age to com 
municate, three halſpence yearly, due at eaſter. Item, a per 
fion of twenty ſhillings yearly out - of the rectory of Sedberg) 
in the county of Y ork. —— The glebe, tithes, and profits » 
the vicarage, are worth at the improved value, communiby 
annis, about ninety pounds a year. 

There is alſo due to the pariſh clerk ; for every fanil 
keeping a ſeparate fire, three pence yearly. For every wi 
ding by publication, or by licence, one ſhilling. For av 
Funeral fix pence. For every proclamation in the church yard 
co Pence. r 

o the ſexton for making a grave, ſixpence. 

Belonging to the ſaid pariſh are, firſt, The par, 
church, an ancient building, containing in length (with il 
chancel) ninety ſix feet, in breadth forty-eight feet : The chuncili 
breadth one part thirty feet, the other part twenty-one fit 
The ſteeple fifteen foot ſquare within the walls, in height f 


table with a covering for the ſame of green cloth. Alſo « 
linen cloth for the ſame, with two napkins, Two pewter fg 
gens. Two ſilver chalices, weighing about ten ounces eacl 
One paten. One baſon for the offertory. One table of degre 
One cheft with three locks, in the veſtry ; of little uſe becay 
of the damp. One pulpit and reading deſk, made in the ye 
1742. One pulpit cufhion, covered with green cloth. 0 
large bible of the laſt tranſlation. Two large common pray 
books. The book of homilies. Comber on the common pray 
and Tillotſon's firſt volume of ſermons, given by Mr. Thi 
mas Haſtwell, merchant in London, 1703. The king 
arms with the ten commandments. One chureh clock. Fo 
bells with their frames: The firſt, or leaſt bell, being tw! 
even inches and an half in diameter; with this inſcripti 
[Jeſus be our ſpeed, 1637.] The ſecond, two feet and el 
inches in diameter, with an ancient inſcription [ omnium an 
marum}, _ by a miſtake of the bell. founder for [0 
nium ſanctorum, ] 10 whom the church is dedicated: 1 
third, three mr and two inches in diameter; with this 


ſcription [ſoli deo gloria, 1637.) The fourth, or larg! 
three feet fix inches and an half in diameter ; wy this 0 
211 i | cp 
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ſcription [ Mr Tho. Nelſon, vicar. John Bowneſs. John 
Winter. 1711.] Two biers. One herſe cloth. Two ſur- 
alices. Three parchment regiſter books ; one, beginning in 1596, 
and ending in 1646, imperfect; the ſecond, beginning in 
1654, and ending 1743, compleat ; the third, beginning 1743, 
and continued to the preſent time. The ſeats in the church and 
chancel (except the vicars pew) have been repaired for time im- 
memorial at the publick expence of the pariſh. There are alſo 
ſeveral new common ſeats erefted this year by the churchwardens, 
at the low end of the church, adjoining to the belfry, —— 
There is alſo belonging to the ſaid pariſh, the rectory _— 
tether with the tithes of corn, hay, calves, milk, and ot 

dues, which did formerly belong to the priory of Conieſhead in 
Lancaſhire, and after the diſſolution of monaſteries were pur- 
chaſed by the inhabitants. Alſo the advowſon of 
the vicarage, which did belong to the ſaid priory, and was 
lt-wiſe purchaſed with the rectory. Alſo one box with 
three locks, in the keeping of John Unthank of Orton; in 
which are the purchaſe deeds of the rectory and advowſon ; 4 
apy of the endowment of the vicarage in 1263 ; the purchaſe 
deeds of the manors of Orton and Raiſbeck by the inhabi- 
tants; bounder rolls; and other publick writings. + 
There is alſo belonging to the ſaid pariſh, one incloſure in the 
lraſbip of Raiſbeck, called Barrough cloſe, containing by e/ti- 
nation fifteen acres, of the yearly rent of ſix pounds; adjoin- 
ng to the river Lune on the ſouth, to the ground of Thomas 
Fothergill on the wel, to the common on the north, and to 
the grounds of Leonard Scaife on the eaſt : The fence on the 
ſulh made by the pariſh; on the weſt by the pariſh and Tho- 
mas Fothergill, each a part; on the north, by the pariſh ; 
md on the eaft by the. pariſh and Leonard Scaife, each a part. 


—— Alſo the ſum of twenty pounds, in the hands of Tho- 
mas Winter of Wenden. given by John Dalſton, eſſuire, 


ſuck, in the hands of the adminiſtrators of the late George 
Herend of Raiſbeck. Alſo the ſum of ten pounds, now 
n the hands Lf the vicar, given by Daniel Wilſon, eſquire, 
| Dalham Tower. a- the ſum of five pounds, in the 
7 of Mr. Edward Branthwaite of 8 4 f. given by 
im towards a fund for the poor flock. Alſo the ſum of five 
funds in 2 1 of rode Hod - of Teb2rt 
lage, given by Mr. Robert Harriſon of Low Scailes, de- 
0 for the ſame purpoſe. The intereſt of which money, and the 
mt of which incloſure, are applied by the churchwardens and 
Wrſeers of the poor, by the direction of the Twelve, to the 

B b 2 relief 


f Acornbank. Alſo the ſum of three pounds ancient poor 
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relief of the poor, and defraying-other pariſh charges, Whig 


ſaid twelve men are choſen yearly in eafter week at a veſiry meeting 
by a majority of votes, to be fideſmen and a ſelett veftry for the 
year enſuing. A772 EO 

There are alſo three ſchools in the ſaid pariſh. One at 
Orton, lately built by the inhabitants, and endowed by Agnes 
Holme of Orton, widow, with a parcel of land hing in 


Orton field, containing by eſtimation one acre, of the pre- 


fent yearly rent of ten ſhillings; adjoining to the ground: of 
Chriſtopher Parker on the ſouth, "weſt, and eaſt, and to a 
land belonging to the wicarage of Burgh on the north : En- 
dowed alſo by Robert Wilſon F Long Sleddale, yeoman, 
with the ſum of five pounds, now in the hands of Tho- 
mas Green of Langdale. Another ſchool at Tebay, 
Founded by Robert Adamſon of Blacket Bottom in Gray- 
Tigg, ' gentleman, in the year 1672, and endowed by bim 
"with the eflates called Ormondie Biggin and Blacket Bot- 
tom in Grayrigg, now of the yearly rent of ſixteen you 

Another ſchool at Greenholme, founded by George 


Gibſon of Greenholme, gentleman, in the year 1733, and 


 endowed-by him with four hundred pounds original bank ſtuck; 
of the yearly produce of about twenty tio pounds, - 


In teſtimony of the truth ef the before mentioned parti- 
eulars, and of x. of them = Ont, churchwar- 
dens, and principal inhabitants, have ſet our hands the tenth 
day / November, in the year of our lord one thouſand 
feven hundred and forty nine. | 


Ri, Burn, vicar, 


Joſeph Powley 
John Bowneſs 
Edmund Dent 
Stephen Matthews 
George Wilſon + 
Will: Rowlandſon 


# Churchwardens, 


John 


John 
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John Unthanx J 
John Nelſon 
John Bowneſs 
Robert Bowneſs 
John Wilſon I Eleven of the twelve, 
Jonathan Whitehead > one of them being 
Edvard Branthwaite z dead. 
Thomas Brown 
John Wilſon 
William Atkinſon |} 
John Farrer ; 


Note, In 2 Dugd. Mmaſt. 424. There is a copy of a 
charter of king Edward the ſecond, confirming (amongſt 
others) a grant which had been made to god and ſaint 
Mary and the houſe of Conyngeſbeved and the confreres 
there, by Gamellus de Penigton, of the churches of Pe- 
nigton and Molcaſtre with their chapels and other ap- 
purtenances, and of the church of Wytebec, and of the 
church of Skeroverton [ſo denominated from the Iflandic 
ſkier, a ſcar, or rock, (which word is till in uſe in the 
county” of Lancafter ; ;) the town of Orton being fituate 
under the mountain which till beareth the name of 
Orton-Sear; ] 

Note, Canjriges-heved is the ſame as the ting's-head; 
from the Saxon cyning, or conyng, which ſignifieth — ; 
ard heafid, _—_ 


Tithes. 


Blations, offerings, preſtations, penſions, and other 
church dues not properly tithes, are treated of un- 
der their reſpeRive titles. 


1. Origin of tithes in England. 
II. Of the feveral kinds of tithes, with their 
nature and properties. | 


III. Of what things tithes ſhall be paid; 


and therein of exemptions and diſcharges 
from tithes, 


373 


| © 
|, 
* 
| 
el 
| 4 
i 
0 } 
I * 
* 
1 
1 
| 
| 


«„ „ „ „„ 


— “wꝝé — — —-—ę—-—ͤẽ— j ̃ ͤ — 


29:8 22 
— S5 — — — * ens 


E23 „„ 22 
— — 
3 


Tithes. 
IV. Of modus's, or exemptions from pay- 


ment of tithes in kind; and therein of 
cuſtom and preſcription. 


V. Of the ſeveral particulars tithable. 


VI. Of the ſetting out, and the manner of 
taking and carrying away of tithes. 

VII. Tithes how to be recovered. 

VIII. Tithes in London. 


I. Origin of tithes in England. 


What was paid to the church for ſeveral of the fit 
ages after Chriſt, was all brought to them by way of 
offerings z and theſe were made either at the altar, or 
at the collections, or elſe occaſionally. Prideaux on 
tithes. 139. | 0 

Afterwards, about the year 794, Offa king of Mercia 
(the moſt potent of all the Saxon kings of his time in 
this iſland) made a law, whereby he gave unto the church 
the tithes of all his kingdom; which, the hiſtorians 
tell us,, was done to expiate for the death of Ethelbert 
king of the Eaſt Angles, whom in the year preceding he 
had cauſed baſely to be murdered. Id. 165. 

But that tithes were before paid in England by way of 
offerings, according to the ancient uſage and decrees of 
the church, appears from the canons of Egbert archbi- 
ſhop of York about the year 750; and from an epiſtle of 
Boniface archbiſhop of Mentz, which he wrote to Cuth- 


bert archbiſhop of Canterbury about the ſame time; and 


from the ſeventeenth canon of the general council held 
for the whole kingdom at Chalchuth, in the year 787. 
But this law of Offa was that, which firſt gave the 
church a civil right in them in this land by way of pro- 
perty and inheritance, and enabled the clergy to gather 
and recover them as their legal due, by the coercion of 
the civil power. Id. 167. 

Yet this eſtabliſhment of Offa reached no further than 
to the kingdom of Mercia, over which Offa reigned; 


until Ethelwulph, about ſixty years after, enlarged it for 


the whole realm of England. Id. 167. 


II. Of 
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Tithes. 378 


Il. Of the ſeveral kinds of tithes with their 
nature and properties, 


1. Tithes, with regard to their ſeveral kinds or natures, Diviſion of ti hes 
ue divided into prædial, mixt, and perſonal :. — yon 6 
Predial tithes are ſuch as ariſe merely and immediately gal, 
from the ground; as grain of all ſorts, hay, wood, fruits, 
herbs: for a piece of land or ground being called in latin 
jredium (whether it be arable, meadow, or paſture), the 
fruit or produce thereof is called predial, and conſequent- 
ly the tithe payable for ſuch annual produce is called a 
jradial tithe.” Wat. c. 49. 
Mixt tithes are thoſe. which ariſe not immediately 
from the ground, but from things immediately nou- 
riſhed by the ground, as by means of goods depaſtured 
thereupon, or otherwiſe nouriſhed with the fruits there- 
of; as colts, calves, lambs, chickens, milk, cheeſe, eggs. 
Wat. c. 49. F 
zrſonal tithes are ſuch profits as do ariſe by the honeſt #: MOORES 
labour and induſtry of man, employing himſelf in ſome 2 $4 7 
perſonal work, artifice, or negotiation ; being the tenth = 
part of the clear gain, after charges deducted. Waiſ. fe ne * 
6 49. 1 F 
5 Tithes, with regard to value, are divided into great Piviſion of tithes 


* 


| 
4 i 
| . 


and ſmall : fraallh — 
Great tithes ; as corn, hay, and wood. Degge, part 2. . 
6.1. 


Small tithes; as the predial tithes of other kinds, to- 
gether with thoſe which are called mixt, and perſonal. 
Gibſ. 663. : 

ut it is ſaid, that this diviſion may be altered, (1) 
By cuſtom ; which will make wood a ſmall tithe, under 
the general words minute decimæ, in the endowment of 
the vicar. (2) By quantity; which will turn a ſmall 
tithe into great, if the pariſh is generally ſown with it, 
(3) By change of place; which makes the ſame things, 
as hops in gardens ſmall tithes, in fields great tithes, 
But this ſeems to be contradicted in the caſe of J/harton 
and Liſſe, E. 5 W. where the tithe of flax, tho' ſown in | 
great fields, was adjudged to the vicar as a ſmal} tithe, [| 
Holt chief juſtice (who was of another opinion) being | | 
abſent. 4 Mod. 184. Gibſ. 663. 2 . | 

And Dr Watſon is of opinion, that the quantity of land 
within any pariſh ſowed with any thing, cannot make the 

4 # Ws tithe | 


* 


376 Tithes. 
| © tithe of another nature; and that what is called ſmall 
tithes ſeemeth to be in reſpect of the thing it ſelf, and 
not from the ſmall quantity of land ſowed therewith, 
whereby the tithes thereof are--but ſmall, and of little 
value ; for if that were to be the rule to determine what 
ſhall be ſaid to be of {mall tithes, then corn and hay in 
ſome places might be accounted ſmall tithes. Jar, 
bo EL Sp, 12-02 3 e : 8 1 

= according to this latter opinion. the law is now. 
ſettled; namely, that the tithes are to be denominated 
great or ſmall tithes, according to the nature and quality 
thereof, and not according to the quantity. | 
Tithes reſtrained 3. It is ſaid by lord ke and many others, that be- 
to the proper pa- fore the council of Lateran in the year 1180, a man 
_ might have given his tithes to what church or monaſtery 

he pleaſed.  - e 5 

But this Dr Prideaux doth utterly deny, for two rea- 
ſons; x. Becauſe of the abſurdity of the thing; for all 
the laws which had been made for tithes would have ſig- 
nified nothing, if no one had been certainly inveſted in 2 
right to them; for in ſuch caſe, no one could claim them, 
and in cafe of non-payment no one could make proceſs in 
law for them; and conſequently no one having a ſpecial 
right to demand them, it muſt-have followed in practice, 
that what was thus paid to every ſpiritual perſon, would 
in fact and reality be paid to none at all. 2. Becauſe 
before the ſaid council there were in this land many ap- 

propriations, whereby the tithes of whole pariſhes were 
aſſigned to convents or other ſpiritual corporations; all 
which would have ſignified nothing, if the pariſhioners 
had been at liberty to pay their tithes to what ſpiritual 
perſon they ſhould think fit. Prid. 302. 

But be that as it will, it is certain that now tithes of 
common right do belong to that church, within the pre- 
cin&ts of whoſe pariſh they ariſe, 

Portion of tithes 4. Yet notwithſtanding, one parſon may preſcribe to 

within another have tithes within the pariſh of another; and this is what 
beim. is called a portion of tithes, Gibſ. 663. 

One reaſon of which might be, the lord of a manor's 

having his eſtate extending into what is now apportioned 

into diſtinct pariſhes ; for there were tithes before the pre- 


ſent diſtribution of pariſhes took place. 00 
But whatever original theſe portions might have, they u 

are in law fo diſtinct from the rectory, that if one who 0 

hath them do purchaſe the rectory, the portion is not ex- 

tinct, but remaineth grantable. But as to the cognizance 6 


lat 


Tithes. 
thereof, the caſe being between parſon and parſon, and 
concerning a ſpiritual matter; that belongs, like the cog- 
nizance of other tithes, to the eccleſiaſtical court. Gibſ. 


5. Tithes extraparothial, or within the compaſs of no Tithes in extra- 
certain pariſh, 228 to the crown. By the canon law, parochial places. 


they were to be diſpoſed of at the diſcretion of the biſhop ; 
but by the law of England, all extraparochial tithes, as in 
ſeveral foreſts, do belong to the king, and may be gran- 
ted to whom he will, And accordingly they have been 
actually adjudged to him, not only by ſeveral reſolutions 
of law; but alſo in parliament, in the caſe of the prior 
and biſhop of Carlifle, in the 18th of Edward the firſt, 
concerning tithes in Inglewood foreſt, to wit, that the 
king in his foreſt aforeſaid may build towns, aſſart lands 
(or make them fit for tillage), and confer thoſe churches, 
with the tithes thereof, -at his pleaſure, upon whomſoever 
he pleaſeth; becauſe that the ſame foreſt is not within the 
limits of any pariſh. - x RolPs Abr. 657. 2 Inſt. 647. 


Il. of what things tithes ſhall be paid; and 
therein of exemptions and diſcharges from 
es, + nee bn Pf 


1. Of common right tithes are to be paid. for ſuch Things that te- 
things only as do yield a yearly increaſe by the act of god. new yearly. 


Watſ. c. 46. 1 Rolls Abr. 641. | 

Yet this rule admits of ſome exceptions; as for inſtance, 
tithe is due of ſaffron, tho' gathered but once in three 
years : and concerning ſylva cædua, there 1s an entry in 
the regiſter, that conſultations, ſhall be granted thereof, 
an, that it is not renewed every year. Gib. 
bg, r 


2. Generally, of things increaſing yearly, tithes ſhall Ones in dhe err. 


be paid only once in the year. Gihſ. 669. 

But this rule alſo is not univerſally true. And it is 
evidently againſt the rule of the canon law; which re- 
quireth, that if ſeeds. be ſown upon the ſame ground, and 
renew oftner than once in the year, the tithes thereof ſhall 
be paid ſo often as they do renew. And this ſeemeth {till 
to be the law; as in the caſe of clover, for inſtance, 
which reneweth oftner than once in the year, tithes there- 
of ſhall be paid as often as it doth renew. 


3. Of common right, no tithes are to be paid of quarries Things of the 
of ſtone or ſlate, for that they are parcel of the freehold, and 2 of che 
the 


Tithes. 
the parſon hath tithes of the graſs or corn which grow upon 
the ſurface of the land in which the quarry is; ſo alſo, 
not for coal, turf, flags, tin, lead, brick, tile, earthen 
pots, lime, marle, chalk, and ſuch like; becauſe they 
are not the increaſe, but of the ſubſtance of the earth. 

And the like hath been reſolved of houſes (conſidered 
ſeparately from the ſoil) as having no annual increaſe, 
But by particular cuſtom, tithes of any of theſe may be 
payable. 2 Inf. 65 1. W are el | 

4. By the common law of England, there is no tithe 
due for things that are ferz naturæ; and therefore it hath 
been reſolved, that no tithe ſhall be paid for fiſh taken out 
of the ſea, or out 'of a river, unleſs by cuſtom, as in 
Wales, Ireland, Yarmouth, and other places: neither, 
for the ſame reaſon, is any tithe due of deer, conies, or 
the like, But if the tithe thereof be due by cuſtom, it 
muſt be paid. Degge p. 2. c. 8. 2 Inſt. 651. 

F. By the ſtatute of the 2 & 3 Ed. 6. c. 13. All ſub 
barren, heath, or waſte ground, other than ſuch as be diſcharged 
from the payment of tithes by act of parliament, which before 
this time have lain barren, and paid no tithes by reaſon of the 
fame barrenneſs, and now be or hereafter ſhall be improved 
and converted into arable ground or meadow, ſhall after the end 
and term of ſeven years next after ſuch improvement fully ended 
and determined, pay tithe for the corn and hay growing upon the 

me. ſ. 5. 7 FTP 
. Provided, that if any fuch barren, waſte, or heath ground 
bath before this time been charged with the payment of any tithes, 
and the ſame be hereafter improved or converted into arable 
ground or meadow ; the owner ihereof ſhall, during the ſeven 
years next after the ſaid improvement, pay ſuch kind of tithe as 
was paid for the ſame before the ſaid improvement. 1. 6. 

Barren] Altho' it doth yield ſome fruit, and do pay 
tithes for wool and lamb or the like, yet if it be barren 
land as to agriculture or tillage, which this clauſe meant 
to advance, it is within this act. 2 Inft. 655. 

But yet if the ground be not apt for tillage, yet if it be 
not of its own nature barren, it is not within this act. 
As if a wood be ſtuhbed and grubbed, and made fit for the 
plough, and employed thereunto ; yet it ſhall pay tithes 
preſently : for wood ground is fertile, and not barten. 
2 Inſt. 656.  Bunb. 159. 

In the caſe of Steckwell and Terry, July 14, 1748, it 
was held by lord Hardwicke, that ſuch land only is with- 

in 


- Tithes, 


in this clauſe, as above the neceſſary expence of incloſing 


and clearing, requires alſo expence in manuring, before 
it can be made proper for agriculture ; and he decreed 
tithe to be paid, on its being proved, that the land bore 
better corn than the arable land in the pariſh, without 
any extraordinary expence of manure. : 

In a prohibition between Sharington and Fleetwoed, 
H. 38 Eliz. for tithes in Orwell in the county of Lanca- 
ſter, it was reſolved, that if marſh meadow, or other 
land, for not cleanſing of the trenches or ſewers, or by 
ſudden accident, or inundation of waters, be ſurrounded ; 
or by ill huſbandry or unprofitable negligence any land 


become overrun with buſhes, furſe; whins, and briers; 


yet are not they or any of them ſaid to he barren land 
within this ſtatute, becauſe of their own nature they are 
fruitful ; and the parſon ſhall not by this act be barred of 
his tithes, by the ill huſbandry or negligence of the owner 
or poſſeſſor. 2 1nft. 656. "WS 

Shall after the end and term of ſeven years next after ſuch 
improvement fully ended and determined pay tithe] Note, here 
are no expreſs, words of diſcharge of the tithes during the 
ſeven years; but by reaſonable conſtruction it doth impli- 
edly amount to-a diſcharge during the ſeven years : and 


the ſeven years are to be accounted next after the im- 


provement. 2 Int. 656. | | 10 

The trial whether lands are barren or not within the 
ſtatute, muſt be in the temporal, and not in the ſpiritual 
court, And therefore in a ſuit for tithes in the ſpiritual 
court, if the defendant plead that it is barren land, and 
that plea be refuſed, or iſſue taken upon it, there a prohi- 
bition ſhall be granted. But a prohibition ſhall not be 
granted upon a ſuggeſtion only that it is barren land, be- 
fore it be pleaded in the ſpiritual court. Degge p. 2. c. 19. 
1 Keb, 253. 2 


6. As lands which are in no pariſh, pay tithes to the poet land. 


king; ſo lands lying within the precincts of a foreſt (tho? 
aſo in a pariſh) if they be in the hands of the king, do 
pay no tithes. And this privilege extends to the king's 
lelſee, but not to his feoffee. But if the foreſt be dicaftd 
reſted, and be within any pariſh ;. then * ought to pay 
o_ * the hands of the king's leſſee. Bob. 163, 177. 

15/. 080. 4323 | | 
1 hath been queſtioned, where a park hath paid a mo- 
dus, and is diſparked, whether the modus ſhall continue, 
or be diſcharged and tithes paid in kind; and all the books 
1 are 


| 
| 
| 
| 


are clear, that if the modus was a certain eonſideration jn 
money for all the tithes of ſuch a park, ſuch modus ſhal! 
hold, notwithſtanding it be diſparked; but it the modus 
was, for the deer and herbage of ſuch'# park, the modus 
is gone, upon diſparking. Git. 684. Wat. c. 45, 
In like manner, if the modus hath been to pay a buck 
and a doe for all the tithes of ſuch à park, and the park i; 
difparked, the modus ſhall continue, and the owner may 
give a buck and a doe out of another park; but if it was, 
to pay the ſhoulder of every deer, or expteſsly a buck ot 
a doe out of the ſame park, the modus is gone, ij, 
** mas 
But where the modus was, part in money, and part in 
veniſon out of the park (namely, two ſhillings and the 
ſhoulder of every deer); the court was divided, two being 
of opinion that the two ſhillings continued, and that the 
; ſpiritual court ſhould aſſign an equitable recompence for 
the ſhoulders, according to the- numbet that had been 
uſually paid; and the other two, that the money and ye. 
niſon making one intire modus, the one being gone, the 
| whole was diſſolved. ' Giſ. 684. Watf. c. 47. 
lebe land. 7. Glebe lands in the hands of the parſon ſhall not pay 
7 tithe to the vicar, tho' endowed generally of the tithes of 
all lands within the pariſh ; nor being in the hands of the 
vicar, ſhall they pay tithe to the parſon: and this is ae. 
cording to the known maxim of the canon law, that the 
church ſhall not pay tithes to the church. But if the vi- 
car be ſpecially endowed of the ſmall tithes of the glebe 
lands of the parſonage; then he ſhall have them, tho 
they are in the hands of the appropriator, Gib/. 661. 
Deg. E n . 
If a parſon leaſe his glebe lands, and do not alſo grant 
the tithes thereof; the tenant ſhall pay the tithes thereof 
. to the parſon. Deg, p. 2. c. 2. 1 Roll's Abr. 655. 
1 And if a parſon lets his rectory, reſerving the glebe 
lands; he ſhall pay the tithes thereof to his leſſee. Gidſ. 
661. | | 0 | 
If a parſon ſow his glebe, and dieth before ſeverance, 
and afterwards his ſuceeſſor is induced, and his executor 
or vendee ſevereth the corn; the ſucceſſor ſhall have the 
tithe thereof: for altho' the executor repreſent the perſon 
of the teſtator, yet he cannot repreſent him as parſon, in- 
aſmuch as another is induted. 1 RolPs Abr. 655. 
Otherwiſe, if the parſon dieth after ſeverance from the 


ground, and before the corn is carried off; in this _ 
5 the 
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the ſucceſſor ſhall have no tithe : beeauſe, tho” it was not | 
ſet out, yet a right to it was veſted in the deceaſed parſon 

by the ſeverance from the ground, The ſame is true in 

caſe of deprivation, - or reſignation, after glebe ſown : the 

ſucceſſor ſhall have the tithe, if the corn was not ſevered 

at the time of his coming in; otherwiſe if ſevered, Gib. 


462. (15s A . : 

8. All, abbots and priors, and other chief monks origi- Abbey land, 
nally paid tithes as well as other men, until pope Paſchal 
the ſecond exempted generally all the religious from pay» 
ing tithes of lands in their own hands. And this conti- 
nued as a general diſcharge, till the.time of king Henry 
the ſecond, when pope Hadrian the fourth reſtrained this 
exemption to the three religious orders only of Ciftercians, 
Templars, and Hoſpitalers ; unto which pope. Innocent 
the third added a fourth, to wit, the Przmonſtratenſes. 
And this made up the four orders, which are common! 
called the privileged orders ; for that they claimed a pri- 
vilege to be diſcharged of tithes by the pope's eſtabliſh- 
ment, | X 

Then came the general council of Lateran in the year 
1215, and further reſtrained the ſaid exemption from tithes 
of lands in their own occupation, to thoſe lands which 
they were in poſſeſſion of before that council. 

But the Ciſtercians, as it appeareth, in proceſs of time 
did procure bulls to exempt alſo their lands which were 
letten to farm : For the reſtraining of which practice, the 
ſtatute of the 2 H. 4. c. 4. was made; by which it was 
enacted, that as well they of the ſaid order, as all other 
religious and ſeculars, which ſhould put the ſaid bulls in 
execution, or from thenceforth ſhould purchaſe other ſuch 
ant bulls, or by colour thereof ſhould take advantage in any 


of manner, ſhould incur a premunire. 

So that this ſtatute reſtrained them from purchaſing any 
ebe ſuch exemptions for the future; and as to the reſt, left 
ibſ. their privileges as they were before the ſaid ſtatute, that is 

| to ſay, under a limitation to ſuch lands only as they had 
ce, befgre the Lateran council aforeſaid ; and it is certain th 
tor obtained many lands after that couneil, which therefore 
the were in no wiſe exempted: And alſo the ſaid ſtatute leſt 
ſon them, as it found them, ſubject to the payment of divers 
in- compoſitions for tithes of their demeſn lands made with 
particular rectors; who, conteſting their privileges even 
he under that head, brought them to compound. Which 
ſe, two reftraidesdwede-talſo followed by a third, at the time 


the 2 | of 
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of the diſſolution; when, as many of them as did not 
fall under the ſtatute of the 31 H. 8. c. 13. loſt their ex- 
emptions, there being no ſaving clauſe in the acts of their 
diſſolution or ſurrender to preſerve or to revive them. 

But as to thoſe which were diſſolved by the 31 H. 8. 

c. 13. it is enacted as followeth ; viz. I bere divers ab- 
bots, priors, and other eccleſiaſtical governors of the monafte- 
ries, abbathies, priories, nunneries, colleges, hoſpitals, houſe 
of friers, and other religious and ecclgſigſtical houſes and places 
diffalved by this act, have had divers parſonages appropriated, 
tithes, penſions, and portions, and alſo were acquitted and diſ. 
charged of the payment of tithes for their monaſteries or other 
religious and eccleſiaſtical houſes and places as aforeſaid, mani, 
meſſuages, lands, tenements and hereditaments; it is enafted, 
that as well the king our ſovereign lord, his heirs and ſucceſhrs 
as all other perſons, their. heirs and aſſigns, who ſhall have any 
7 the ſaid monaſteries, abbathies, priories, nunneries colleges, 
pitals, houſes of friers, or other eccleſiaſtical houſes or places 
es, circuits, precincts of the ſame or any of them, or any 
manors, meſſuages, parſonages appropriate, tithes, penſuns, 
portions, or other hereditaments, which belonged to any ſuch 
religious houſe, ſhall hold and enjoy as well the ſaid parſonages 
appropriate, tithes, penſions, and portions of the ſaid monaſte- 
ries, abbathies, priories, nunneries, colleges, hoſpitals, houſe 
of friers, and other religious and eccleſiaſtical houſes and places, 
es, circuits, precintts, manors, meaſes, lands, tenements, and 
other hereditaments, according to their eſtates and titles, diſ- 
charged and acquitted of payment of tithes, as freely and in as 
large and ample manner, as the ſaid late abbots priors and 
other 1 governors held and enjoyed the ſame. ſ. 21. 
By reaſon of which diſcharge from tithes of lands, 
which were given to the king by this a&, and which 
were diſcharged in the hands of the religious, it hath 
been more ſtrictly inquired, what were the houſes diſ- 
ſolved by this act, than by any other of the acts of dil- 
ſolution ; which will beſt appear by the following cata- 


togue : 


Catalogue of monaſteries of the yearly value of 200 
er upwards, diſſolved by the ſtatute of the 31 H. 8. and 
by that means capable of being diſcharged of tithes: In 
which are the following abbreviations ; 


Ab. Abbey; Pr. Priory; C. Auſt. Canons of St 
Auſtin; Bl. M. Black monks; Wh. C. White Canons; 


Ben, 


- 


Tithes. 383 


Ben. Benedictines; Gilb. Gilbertines; Præm. Præmon- 


ſtratenſes; Carth. Carthuſians; Mon. Monks; Clun. 


Cluniacks; Ciſt. Ciſtercians; T. in the time of; ab. 
about the year. a 


. Berkſhire. 
Monaſteries. Order. Founded. Value. 
1 113 
Reading —— Zen. — T. Hen. 1. 1938 14 3 
Buſleſnam Ab. — C. Auſt. 13 Ed. 3. 285 0 0 
Abington Ab. Ben. — 720. ——— 1876 10 9 
1 Bedfordſhire. 5 
Newnham Pr. C. Auſt. T. Hen. 1. 293 15 11 
Elmeſton Ab. — Ben. — T. W. Cong. 284 12 11 
Wardon Ab. Ciſt. — 1139. 389 16 6 
Wh. C. | wy 


Chickſand Pr. — J Gp, — T. W. Rufus, 212 3 
Dunſtable Ab. 


5 
C. Auſt. T. Hen. 1. 344 13 3 
2 


Wooburn Ab. Ciſt. — T. John. — 391 18 2 
Buckinghamſhire. 
Aſhrugg Coll. — . Auſt. T. Ed. 1. 416 16 4 
Notely Ab. — C. Auſt. 1112. 437 6 8 
Miſſenden ab. — Ben. — 1293.—— 261 14 6 
Cambridgeſhire. 
Thorney Ab. —— Zen. — 972. — I 12 11 
Barewel Pr. — — C. Auſt. 1092. 256 11 10 
Cheſhire, 


dt Werburge Ab, —— Ben. — 1095. — 1003 5 II 


Combermeer Ab. — Ciſt. — 1134. — * 


Cornwall. | 1 
Bodmin Pr, — — C. Auſt. 936. 270 © 11 
Launceſton ab. — C. Auſt, T. W. Cong. 354 © 11 
St Germans Aab. — C. Auſt, T. Ethelſtan. 243 8 © 
| Cumberland. e 
Carliſle Pr. C. Auſt. T. W. Rufus. 418 3 4 
Holme Coltrom Ab. Ciſt. — 1135. 427 19 3 
Derbyſhire. | | | 
Darley Ab. C. Auſt, T. Hen. 2. 238 14 5 
Devonſhire. 
Ford Ab. iſt.— 1133. 374 10 6 


Newnham Ab. — Cift. — ab. 1246. % 78 


Dinkeſwell 


2 
— 
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Monaſteries: Order. Founded. re 
d ie 333 
Dinkeſwel ab. —— Cift.. — 1201... / —— 294 18 6 
Hertland Ab. C. Auf. T. Hen. 2. 30b 3 2 
Torre Ab. T... 396 O 11 
Buckfaſt Ab. Cift. — T. Hen. 2. 466 11 2 
Plimpton Ab. Ciſt. — T. Edw. 1. 241 17 g 
. Taveſtock Ab. Ben. — g61, ——— 902 5 7 
"Exon Pr. —— Clun. . Hen. 1. 502 12 9 
. eee 
Abbotſb —— Ben. — ab. 1016. 19 

0 Middleton, Ab. Ben. — T. Ethelſtan. 338 * I 
Tarrent Ab. —— Ciſt. — By Hen. 3. 214 7 
Shafton Ab. —— Ben. — 941. - 1166 8 9 
Cerne Ab. — Ben. — TL. Edgar. 515 17 10 
Sherburn Ab. Ben. — ab. Wt wn 682 14 7 

| Durham ; TL 
St. Cuthbert ab. — Ben. — ab. 842. — 1 1366 10 9 
Tinmouth Pr. — Ben. — 397 11 5 
Eſſex. 

Berking Ab. —ů Ben. — 680, - —— 862 12 5 
Stratford Langthorn Ab. Cift. —. 1135. — $11 16 3 
Waltham Ab, — C. Auſt. ab. 1060. g00 4 3 

Walden Ab. Ben. — 1136. 372 18 1 
St Olwith Ab. — C. Auſt, 1120. ——— 677 1 2 
Colcheſter Ab. —— —— C. Auſt. T. Hen. 1. 523 17 © 

Glouceſterſhire. 

Briſtol Ab. C. Auſt, T. Hen. 1. 670 13 11 
Hayles Ab. Ciſt, — 1246. — 7 8 
Winchcomb Ab. Ben. — 7879. ——— 759 11 9 
Tewkeſbury Ab. — Ben. — 715. 1598 1 5 
Cirenceſter Ab. — C. Auſt. T. „ r 
Kingſwood Ab. — Ciſt, — 1139. — 244 1 2 
Glouceſter Ab. Ben, — 680. 1946 5 9 
Lanthony Pr. C. Auſt, 1136. —— 641 19 11 

| Hampfhire. : 

St Swichin's Winton Ab. Ben. — 634. —— 1507 17 2 
Hyde Ab. Ben. — By Alfred. 865 18 0 
Wherwell Ab. — Ben. — By Edgar. 3399 8 7 
Romſey Mon. Ben. — 90). 393 10 10 
Twinham Pr. C. Auſt. Before 1042. 312 7 0 
Belloloco Ab. — Ciſt. — 1024. — 326 13 2 
Southwick Pr. — C. Auſt, T. Hen. 1. 257 4 4 
Tichfield Ab. rem. T. Hen, 3. 249 16 1 
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Hertfordſhire. 

Monaſteries. Order. Founded. Value. 

St Albans Ab. —— Zen. — 755» 
 Huntingdonſhire. 
St Neots Ab. —— Ben. — ab. T. Hen. 1. 241 
Ramſey Ab. —— Ben. — 969. 1716 
ic | Kent. 
St Auſtins Cant. — Ben. — 605, 1413 
Ledis Pr. —— C. Auſt. 1119. — 362 
Feverſham Ab. - Clun, 1147. — 286 
Boxley Ab. — Ciſt. — 1144. — 204 
Roffen Ab. —— Ben, — 600. 486 
Malling Ab. —— Ben. — By Edmund. 218 
Dertford Ab. — C. Auſt. 1372. — 380 
Lancaſhire. 

Whalley Ab. — Ciſt, — 1172. 321 

wy Leiceſterſhire. 
Leiceſter Ab. — . Auft. 1 85 — 957 
Croxden Abs — Prem. ab. R. 1, — 385 
Landa Ab. x C. Auſt. T. W. Rufus. 399 

8 Lincolnſhire. 
Lincoln St Cath. Pr. . Gilb. — T. Hen. 2. 202 
Kirkſteed Ab. Ciſt. — 1129.— 286 
Reveſley Ab. —— Ciſt. — 114242. 287 
Thornton Ab. — C. Auſt. 1139. — 594 
Barney lb. —— Ben. — 712. 306 
Croyland Ab. Ben. — 716.—— 1803 
Spalding Ab. —— Ben. — 1052. —— 761 
dempringham Ab. — Gilb. — 1148. — 2317 
Eworth Mon. — Carth. 1386. — 2237 
1 London and Middleſex. 

dt. John Jeruſalem Pr. 1100. — 2385 
t Barth. Smithfield. C. Auſt. 1102. * 
it Mary Biſhopſg. Pr. I * 478 
Clerkenwel Pr. Ben. — T. Stephen. 262 
London Minors. Ben. — T. Edw. 1. 318 
Weſtminſter Ab. Ben. — T. Edgar. 3471 
don Ab. | | C. Auſt. By Hen. 5. 1731 
London, a houſe of * Catth. „Ed. 3. 642 
de Clare witht. Aldg. Mon. 12092 —— 418 


it, Mary charter houſe. Carth. 1379. — 
Yor, IH, 18 ei | 
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386 Tiches. | 
Monaſteries. - Order. Founded. Tbs 
+33 $6 Wh F 
St John Holiwell. — Bl. M. 1318. 347 13 
St Mary Lan Smithf. Ab. Ciſt. — 1360, — 602 11 0 
Thetford Ab. — Qun. 1103. — 312 14 e 
Wymundham Ab, — Ben. — 1139. — -211 16 ne. 
Hulmo Abs  ——— Ben. — By Canute. 583 17 w. 
Weſtderham Ab. — Przm. . Hen. 2. 228 0 072 
Walſingham Ab. — C. Auſt. ab. T. Stephen. 391 11 Bat 
Caftle-acre Ab. — Clun. 1090. 306 11 e 
Weſt-acre Ab. — Clun. T:. W. Nn. 260 139 Mil 
| Northamptonſhire. Buc 
Burg St. Peter Ab. Ben, By Roſere king 
= of Mercia. 1721 14 del 
Pipewel Ab. — Ciſt. — 1143 · — 286 11 u 
St Andrews Pr. — Clun. 1067. — 263 7 cr 
Sulby Ab. —— Præm. T. Stephen. 258 3 
2 Nottinghamſhire. ; dt! 
Lenton Pr. ——  Clun. T. Hen. 1. 329 5 dot 
Thurgarton Pro —— C. Auft, T. Hen. 1. 259 9 (a vide 
Welbeck Ab. —— C. Auft, T. Stephen. 249 6 Win 
Warſop Pr. C. Auft. 239 10 F 
Bella Valla Pr. — Carth. ab. 16 Ed. 3. 227 8 0 U 
Newſteed Pr. ———— C. Auft, T. Edw.'3, 219 18 * 
The two laſt are . value in Dugdale, but thus by de. _ 
Northumberland. 7 
Tinmouth, a cell to St. Albans, a nunner yx. —— 311 4 fen 
Oxfordſhire. 
Ab. — Ben. — T. Stephen. 274 5e 
yneſham Ab. — Ben. — By Ethelred. 441 12 dob 
Oſney Ab. - C. Auſt. T. Hen. 1. 654 10 dat 
Thame Ab. — Ciſt. — T. Hen. 1. 256 13 I 
Oxford Pr. — Bef. Cong. 224 4 
Dorcheſter Ab. —— . Auſt. 635. ww —— 219 12 cn 
| Ken 
"£4 Shropſhire, Mer 
Haghmond Ab. — C. Auſt. 1100. _—_ 9 Nun 
Lilleſhull Ab. — . Auſt. By Elfleda, king 
: of Mercia. 229 3 
Wigmore Abe w—_— c. Auſt, 1172. — 267 1 
Wenlock Pr. Clun. 11815 or before. 401 0 brad 
Salop Ab — C. Auſt, 3081: — 61; 4+ Wi 
Hales Owen Abs —— Prem. T. John. — 337 15 WM"! 


Somer 


# Tithes. 


: F Somerſetſhire. 
I 3 Monafteries. Order, Foundcd, 
[ 1 | 
Glaſſenbury Ab. Ben. — About 300. 
4 4 Brewton Ab. | C. Auſt. ab. T. Cong. 
6 Henton Pr. — Carth, T. Hen. 3. 
7 0B Witham Pr. Carth. By Hen. 2. 
d 0B Taunton Pr. C. Auſt. T. Hen. 1. 
1 bY Bath Ab. Ben. — T. Hen. 3. 
I 4 Keyneſham Ab. — C. Auſt. T. Hen. 1. 
3 1 Michelney ab. —— Ben. — 740. — 
Buckland Pr. — Ciſt. — T. Ed. 1. 
Staffordſhire, 
4 0B Dela Cres Ab. —— Cift, — 15% —— 
I burton upon Trent. Ben, — T. Eadred, 
7 1 Croxden Ab. Cit oo . 
v5 Suffolk, 
it Edmunſbury Ab. Ben. — 1020. 
Butley Ab. — C. Auſt, 119, —— 
dibeton Ab. — Cit. — 1150. 
worth Pr. C. Auſt, T. W. Cong. 
Surrey. ä 
Merton Pr. C. Auſt. 1414. — 
Shene Pr. Carth. 1414. — 
Chertſey Ab. —— Ben, — 666. —_ 
Newark Pr. — 
it Mary Overs Ab. C. Auſt, 1105. — 
+ il brmundſey ab. — C. Auſt. 11065. : 
Suſſex. ; 
5 lewes Ab. — Clu. T. W. Ruf. 
85 Roberts- bridge Ab. iſt. — T. Hen. 2. 
2 bade Ab. ———— BI. M. 1066. — 
: | | . | Warwickſhire. 
2 Combe Ab. — Ciſt. — T. Steph. 
Kenelworth Abd. — C. Auſt. T. Hen. 1. 
Meryval Ab. Ciſt. — 1148. — 
13 Nuneaton Mon, Ben. — T. Hen. 2, 
3 | * _ , Wiltſhire, 
2 1088 almſbury Ab, — Ben. — ab, 670. 
0 Iradenſtock Pr. —— C. Auſt. T. W. Cong. 
4 Edington Pr. C. Auſt. 1352. 
15 breſbury Ab. — Ben, — 1177. — 
Omer een 
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15 


3311 7 8 


439 6 

248 19 2 
215 15 © 
286 10 
617 2 3 
419 14 3 
447 411 


223 7 4 


227 5 © 


267 14 3 
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— 1659 13 1T 
318 17 
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388 Tithes. 


Monaſteries: Order. Founded. —— . 
. £4 ch. 
Wilton Ab. Ben. — T. Ethelwolf. 601 1 1 eit 
F airly, a cell to Lewes. Clun. 1125. — 17 4 fa 
Laycock Ab. C. Auſt,” 1232. ——* 20312 7 val 
CAS Worceſterſhire. | . 
Malverne ab. — Ben. — 1083. — wh 
Eveſham Ab. | Ben, — T. Offa. 1183 12 9g for 
Perſhore Ab. — Ciſt. — — 643 4 5 5 
Hales Owen Ab. Prem. T. John. 282 13 4 4 
Bordeſley Ab. _ Ciſt. — 1138, —— 388 1 1 _ 
| Yorkſhire, alt 
St Mary's York, Ab. Ben. — 1088. 1550 7 0 Jar 
Selby Ab. Ben. — T. W. Cong. 720 12 10 me 
Kirkſtal Ab. Ciſt, — 1147. 329 2 110 en 
De Rupe Ab. —— Ciſt., — 1147. —— 224 2 ;M 
Monks Burton Ab. Clun. ab. 1186. 239 36 thi 
Noſtel Ab. C. Auſt, T. Hen. 1. 492 18 2 t 
Pomfrait Ab. — Clun. T. W. Cond. 237 14 8 | 
Giſbourn Ab. — C. Auſt, T. Steph. 628 3 , «i 
Whitby ab. —— Ben. — T. W. Cong. 437 29 no 
Montegratiæ Ab. — Carth. ab. 1396. 323 2 10 n 
Newburge Pr. C. Auſt. 1145. — 367 8 3 * 
Belland Ab. — Ciſt. — 1134. 238 9 d 
Kirkham Ab. C. Auſt. T. Hen. 1. 209 5 of 
Melſa Ab. Ciſt. — 1136. 299 6 4 ch 
Brilington. C. Auſt. T. Hen. 1. 547 b 11 m0 
Walton Ab. Gilb. T. Stephen. 360 16 10 
Bolton in Craven. Pr. C. Auſt. T. Hen. L. 212 3 0 
Rival Ab. — — Cit, — 1132. 278 10 20 
hin Ab. — Ciſt. — T. Stephen. 234 18 5 
urnes Ab. Ciſt, — 1127. — B05 16 5 ut 
De Fontibus. — Ciſt. — 1132. 998 6 8 ie 
Warter Pr. — C. Auſt. T. Hen. 1. 221 3 108" 
Richal. — T — — — 351 14 of" 
Old Maulton Ab. ———— T Stephen. 25; 7 off” 
St Michael near Hull. Carth. 1377. — 231 17 3” 
| In Wales. 


Valle de Sancta Cruce in g 
Denbeighſhire. Ciſt. — T. Edw.1. 214 

Strata Florida in Cardi- 7 Ciſt. or r. w 0 1 

- -ganſhire, Wes, Clun. nat OMe of ONO 
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Tithes. 

At the time of the diſſolution, the religious were diſ- 
charged from payment of . tithes three ſeveral ways; 
either by the pope's bulls, or by their order as afore- 
faid, or by compoſition : which diſcharges would have 
vaniſhed and expired with the ſpiritual bodies whereunto 
they were annexed, if they had not been continued b 
the ſpecial clauſe abovemeationed (as it happened to tho 
which were diſſolved by the other ſtatutes of diſſolution, 
for want of ſuch clauſe). And by the ſaid clauſe alſo is 
created a new diſcharge, which was not before at the 
common law, that is, unity of the poſſeſſion of the parſon- 
ige and land tithable in the ſame hand: for if the mon- 
aſtery, at the time of the diſſolution, was ſeiſed of the 
lands and rectory, and had paid no tithes within the me- 
mory of man for the lands; thoſe lands ſhall now be ex- 
empted from payment of tithe, by a ſuppoſed perpetual 
unity of poſſeſſion; becauſe the ſame perſons that had 
the lands, having alſo the parſonage, they could not pay 
tithes to themſelves. God. 383. Boh. 241, 248. 

But tho* by ſuch union the perſons ſo poſſeſſed were 
diſcharged from the payment of tithes, yet the lands were 
not abſolutely diſcharged of the tithes ; for upon any diſ- 
union that might happen, the payment of tithes again re- 


vived: ſo that the union only ſuſpended- the payment, 


but was no abſolute diſcharge of the tithes themſelves. 
And therefore ſuch union is not to be pleaded as a diſ- 
charge from tithes, but only as a diſcharge from the pay- 
ment of tithes. Bob. 248. 

And ſuch union muſt appear to have had theſe four 
qualities: Firſt, it muſt have been jut; that is, claimed 
by right, and good and lawful title; and not by diſſeiſin, 
or other tortious, unjuſt, or unlawful act: for ſuch an 
union would not have been a good diſcharge within the 
ſatute. Secondly, it muſt have been equal; that is, 
there muſt have been a fee ſimple both in the lands and in 
the tithes ; as well of the lands upon which the tithes 
re, as of the parſonage or rectory : for if thoſe religious 
per.ons had held but by leaſe, that had not been ſuch a 
unity as the ſtatute intended. "Thirdly, it muſt have been 
tte; that is, free from the payment of any tithes in any 
manner: for if the abbots, or their farmers, or their te- 
nants at will or for years, had paid any manner of tithes 
defore the diſſolution; it may bealledged as a ſufficient bar 
o avoid the unity pleaded in diſcharge of tithes. Fourth. 
ly, it muſt have been perpetual, time out of mind, that 
kh religious houſes were endowed, and ſuch religious 

EY perſons 
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perſons muſt have had in their hands both the rectory and 
lands united, perpetually, and without interruption, be- 
fore the memory of man, or (as it ſeems according to the 
rule of the common Jaw) before the firſt year of king 
Richard the firſt, diſcharged of tithes : for if by any re. 


cords, or ancient deeds, or other legal evidence, it can be 


made to appear, that either the lands or the reQory came 
to the abbey ſince the ſaid firſt tool of king Richard 
the firſt, ſuch union cannot be faid to be perpetual. Bob. 
250. , 

And moreover, the lands of ſuch houſes diſſolved as 
aforeſaid, ſhall be free from the payment of tithes only ſo 
far, as they were free in the hands of the churchmen, 
namely, whilft they are in the hands and manurance of 


the owners thereof; and therefore it is neceſſary for the 


party who would have the advantage of this privilege, ex- 
preſsly to ſhew and aver, that the lands are in his hands 
and manurance : for to fay that he is feiſed of the lands 
is not ſufficient; for he may be ſeiſed thereof, and yet 
another manure them. Comyns 498. Fox and Bardyell, 
E. 8 G. 2. Mond b. 2. c. 2. 

It hath been held alſo, that a tenant in tail, who hath 
an eſtate of inheritance, fhall be diſcharged in virtue of 
the clauſe aforeſaid, ſo long as he occupies the ſame him- 
ſelf ; but that unity of poſſeſſion doth not diſcharge a co- 
pyholder (tho' a prior in that caſe was ſeiſed in fee of the 
manor of which it was parcel, and was alfo impropriator); 
much leſs a tenant for life or years. Gibſ. 673. [For in 
fuch caſe, the poſſeſſion is in the copyholder or other te- 
nant, and not in the landlord or leffor ; and conſequent!y 
it is not a unity of poſſeſſion.] | 

But it is otherwiſe with regard. to the king; whoſe 
farmers ſhall be diſcharged of ſuch tithes, as the ſpiritual 
perſons were, becauſe the king cannot cultivate the lands 
himſelf. And ſo long as the king hath the freehold, his 


. farmers ſhall have ſuch privilege : but if after having 


leaſed them, he ſhall fel! the ſame, or ſhall grant over the 
reverſion ; then the farmers ſhall pay tithes. And it 
hath been ſaid, that this privilege extends no further than 
to the king's tenants at will; not to tenants for life ot 
years. Gil. 673. Bob. 282, 3. 

Upon the whole: Not 5 lands that belonged to the 
religious houſes in general are diſcharged from tithes; 
but _— ſuch lands are capable of diſcharge, as belonged 
to the houſes which were diſſolved by the ftatute of the 
31 H. 8. And not all thofe lands, which belonged to the 

; . religious 


Tithes. 
religious houſes diſſolved by that ſtatute are diſcharged 
from tithes 3 but only fuch of them as were diſcharged at 
the time of their diſſolution. But what ſhall be ſufficient 
evidence of ſuch diſcharge, and of the manner of ſuch 
diſcharge, that is, whether by order, bull, compoſition, 
or unity of poſſeſſion, at this diſtance of time, ſeem- 
eth difficult to determine with preciſion ; as ſtrictneſs of 
proof may be more or leſs requiſite, according to the par- 
ticular circuraſtances of the cafe. 


9. AH. 14 C. . Cimpeſbs cafe. It was held, that the Ancient demeſne 


king is not by virtue of his prerogative difcharged of 
tithes for ancient demeſnes of the crown, but that as per- 
ſona mixta he is capable of a diſcharge de non deciman- 
do by preſcription, as well as a biſhop. But if the king 


alien any of the lands for which he is fo diſcharged of 


tithes, his patentee ſhall pay fithes ; and not only fo, but 
the preſcription is . deſtroyed for ever, altho” the fame 
lands ſhout afterwards come into the king's hands again, 
by eſcheat, or otherwife. Hardr. 315. = 


10. In the cafe of Lambert and Cumming, M. 17233 Common appur· 
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On a bill for tithes in the pariſh of Warton in the coun- enant. 


ty of Lancaſter, it was decreed, that an exemption of an 
eſtate from tithes ſhall extend to a common appurtenant 
to fuch eſtate. Bunb. 138. js 

But in the caſe of 4 modus, or cuſtomary payment in 
lieu of tithes, it ſeemerh, that where commons are 
divided, incloſed, and improved, the modus can only ex- 
tend to ſuch tithes as the common yielded before its im- 
provement and dividing into ſeveralties ; as of the agift- 
ment of cattle, wool and lamb, or ſuch like; and 


not to the tithes of corn, hay, or other tithes accruing 


de novo after the improvement. 

- But where there is a modus in lieu of all the tithes of 
ſuch an eſtate, it ſeemeth that ſuch modus ſhall cover 
the common appurtenant fo ſuch eſtate when divided into 
ſeveralties and incloſed: As in the caſe of Storhwwell and 
Terry, July 14. 1748; It was held by lord Hardwicke, 
where a modus of 131 was paid for Grange farm, to 
which there was- common appurtenant, a parcel of which 


parliament for incloſing the ſaid common, that the modus 
extended to- ſuch new incloſed land, 
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common was allotted to the ſaid farm under an act of gar. 
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Difference be- 
tween cuſtom 
and preſcription, 


Tithes- | 


IV. Of modus's, or exemptions from payment 
of tithes in kind; and therein of cuſtom 
and preſcription, , 
1. The difference between cuſtom and preſcription is 

this: Cu/tem is that which gives right to a province, 

county, hundred, city, or town, and is common to all 
within the reſpective limits; in pleading of which, it is 
alledged, that in ſuch a county, or the like, there is and 
time out of memory hath been ſuch a cuſtom uſed and 

approved therein. Gihſ. 674. 

Preſcrit tion is that which gives a right to ſome particu- 


lar houſe, farm, or other thing : in pleading of which it 


De non deciman- 


do. 


is alledged, that all they whoſe eſtate he hath in ſuch 
land, have time out of mind paid ſo much yearly, or the 
like, in full ſatisfaction of all tithes ariſing on thoſe lands, 
Gib. 674. N F 

2. Cuſtom and preſcription are either de non deciman- 
do, or de modo decimandi : 

De non decimando is, to be free from the payment of 
tithes, without any recompence for the ſame, — 
ing which, the general rule is, that no layman can pre- 
ſcribe in non decimando; that is, to be diſcharged abſo- 
lutely of the payment of tithes, and to pay nothing in 
lieu thereof; hw he begin his preſcription in a religi- 
ous or eccleſiaſtical perſon, and derive a title to it by ad 
of parliament, But all ſpiritual and religious perſons, as 
biſhops, deans, prebends, parſons, vicars (as heretofore 
abbots and priors), may preſcribe generally in non deci- 
mando, for they are more favoured than Jay perſons ; for 
this is till in a ſpiritual perſon, and ſo nothing is taken 
from the church: for ſuch ſpiritual perſon was capable. 
of a grant of tithes: at the common law in pernancy. 
And hence it is that the parſon or vicar of one pariſh, that 
hath part of his glebe lying in another pariſh, may pre- 
ſcribe in non decimando for it; that is, (as hath been 
ſaid) to be free from the payment of any manner of tithe 
for the ſame. 1 RolPs Abr. 653. ö 

But this general rule, that none but ſpiritual perſons 
or corporations may preſcribe in non decimando, is to 
be underſtood with ſeveral exceptions ; as, firſt, that the 
king, as being mixta perſona, may preſcribe de non deci- 


mando; by the ſame reaſon that, as ſuch, he is capable 
of tithes. Gib. 674. 


Secondly 


Tithes. 


Secondly, that the leſſee, tenant at will, and copy- 
bolder-of à ſpiritual perſon, tho' a layman, ſhall in this 
reſpe& enjoy the exemption of the leſſor, who is ſuppoſed 
to reap the benefit of it, in reſerving ſo much the greater 
rents by reaſon of ſuch exemption. 1 RolPs Abr. 653. 
Deg, Pp. 2+ c. 16. : x 

Thirdly, that a county, or part of a county, may well 
plead a cuſtom de non decimando, in reſpect of this or 
that particular tithe; as hath been pleaded and allowed 
in the caſe of tithe milk of ewes, and of tithe of under- 
wood in the wild of Kent and in forty pariſhes in the 
wild of Suſſex. - But a ſingle pariſh may not preſcribe de 
non decimando for particular tithes; nor may any larger 
diſtrict plead a cuſtom abſolutely, to have their lands freed 
from the payment of all tithes, without any thing in lieu. 
And leſt this allowance of a cuſtom de non decimando to 
laymen, in any caſe, ſhould ſeem to break in upon the 
general rule, the diſtinction which hath been laid down 
is this; that in things tithable by cuſtom only, and not 
de jure, a county or hundred may preſcribe in non de- 
cimando generally, for in that caſe they are diſcharged, 
without a cuſtom to the contrary ; ſo that it is but to in- 
iſt upon the old right, againſt which the cuſtom hath not 
prevailed : but for things which are tithable de jure, a 
county or hundred cannot preſcribe in non decimando, 
no more than a particular perſon ; for it would be abſurd 
to ſay, that a hundred ſhall preſcribe in non decimando, 
where the particular perſons of which it conſiſts cannot 
lo preſcribe. 2 Salk. 655. IL. Raym. 187. Gibſ. 674. 

Nov. 8. 1762. In the exchequer. Chriſtopher Spencer 
Breary, clerk, rector of Middleton upon the Woulds in 
Yorkſhire, brought his bill againſt Mr Manby, one of 
his pariſhioners, for great and ſmall tithes ariſing from the 
defendant's lands. The defendant by his anſwer inſiſted, 
that part of his farm had time out of mind been exempt 
from payment of tithes of any kind, or any modus or 

compenſation in lieu thereof; and by his witneſſes pro- 
ved, that no tithe, modus, or compenſation had within 
the memory of man been paid for ſuch part of his farm. 


The court, at the hearing of the cauſe, was clearly of 


opinion, that the mere non-payment of tithes, tho? for 
time immemorial, would not be an exemption from pay- 
ment of them, without ſetting out and eſtabliſhing ſuch 
exemption to- have ariſe: from the lands having been par- 
cel of one of the greater abbies; and therefore decreed 
the defendant to account for the ti.hes of that part of 
his eſtate for which he claimed the ſaid exemption, 
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le was long a queſtion undetermined, whether 2 lay 
impropriator, as well as z clergyman, de intitled to reco- 


ver the tithes without proving payment; of, whether 4 


non decimando may be pleaded againſt 4 lay improptia- 


tor: But in the caſe of Benſon and Olive, T. 1730, in 


the exchequer ; Pengelly chief baron delivered it as his 
opinion, that à lay impropriator is under no neceſſity of 
provigg payment of tithes unto him. Bund. 274. 

So in the caſe of lady Charlton againſt Sir Blunde Charl. 
ton, in the fame court; lord chief baron Reynolds de- 
elared it as his opinion, that there ean be no preſcrip- 
tiof in non decimando againſt # lay rector, any more 
than againſt a ſpititual rector, and that they are equal 
intituled to tithes of common right; and that it is ſuff- 
cient for a lay recker to fet forth in a bill that he is ſeiſed 
of the impropriate rectory; and if he maketh out his 


title to that, it will be ſufficient, without putting him to 


the proof of having received tithes, And to this opi- 
nion baron Comyns ſeemed to aſſent; but he made a di- 
ſtinction between one who fets up a title to the rectory, 
and one who intitles himſelf only to the tithes or any 
ſpecies of tithes within a pariſh ; for in this laſt cafe, the 
plaintiff ſhall be held to ſtrict proof, not only of his 
title, but alſo of the perception of all the tithes he ſets 


up a title to: and, in this preſent caſe, the plaintiff ba- 


ving ſet forth a title in Sir Francis Charlton (under 
whom ſhe claimed) to all the tithes in the pariſh of Luc- 
ford (except ſuch ſmall tithes as the viear uſually recei- 
ved) and not to the rectory ; and the defendant denying 
the plaintiff's title to the herbage, and the plaintiff not 


being able to prove any herbage tithe ever paid, tho ſhc 


attempted to prove an unity of poſſeſſion for above ſeven- 
ty years, yet the bill was difmiſſed. Bund. 325. 

And finally, in the caſe of the corporation of Bury 
againſt Evans, T. 1939, this point ſeemeth at laſt to 
Have been fettled; wherein it was determined, that there 
can he no prefeription in non decimande, even againſt 2 
lay impropriator : and that the preſumption which ari- 
feth from a conſtant non-payment will not be ſufficient, 
unleſs the defendant can ſhew, either that the lands were 
parcel of one of the greater abbies diſſolved by the 31 H. 
8, or that fome of the impropriators had releaſed the 
tithes, Compns 643. Bunb. 345. : 

But if a vicar fue for tithes, and the pariſhioner being 
a layman denies that the ſaid tithes are due to him; in 
ſuch caſe, unleſs the vicar ſhall prove that the tithes in 
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endowment. 1 56% nod ld t | 

3 Modus decimandi, is thus deſcribed by lord Coke 
Modus decimandi is, when lands tenements or heredita- mandi. 
ments have been given to the parſon and his ſucceſſors, or 
an annual certain ſum or other profit, always, time out 
of mind, to the parion - and. his ſucceſſors, in full ſatis- 
faction and diſcharge of all the tithes in kind of ſuch a 


* De modo deci- 


place. And this may be pleaded by the lord of a manor, 
for the tithes of his manor ; on account of lands of the 
gift of one who was lord of the manor, and held by the 
parſon and his fucceſfors time out of mind: And by a 
pariſh or hamlet, - for this or that ſort of tithe, by reafon 
of lands enjoyed by the parſons time out of mind with- 
in ſuch parifh or — And, laſtly, by any private 
perſon, for his own lands or part thereof, in conſidera- 
tion of a certain ſum of money or other recompence. 
Gib. 674. Deg. p. 2. c. 16. 

4. But to make any of theſe a good cuſtom or pre- Modus muſt have 
ſcription, it muſt have the ſeveral qualifications follow- a reaſonable com- 
ing: As, firft, every modus muſt be ſuppoſed to have famed com- 
had a reaſonable commencement ; and in every preſcrip- poſition. 
tion de modo decimandi, it is to be intended the rate 
tithe was the full value of the tithe, at the time of the 
original compoſition ; for it cannot be prefumed, that 
the biſhop, patron, and ordinary would make a compo- 
fition to the prejudice of the church; and if the modus 
do not now reach the value, it is to be intended, that 
either the tithes are improved, or elſe that money is 
how become of lefs value, which makes the preſent ine- 
quality. Deg. p. 2. c. 16. 

B ſition real. is meant, where the prefent incum- 
bent of any church, together with his patron and ordinary, 
do agree by deed under their hands and ſeals, or by fine in 
the king's court, that ſuch lands ſhall be freed and diſ- 
charged of the payment of all manner of -tithes for ever, 
paying ſome annual payment, or doing ſome other thing, 
to the eaſe profit or advantage of the parſon or vicar to 
whom the tithes did belong. And theſe real compoſitions 


good difcharge of the payment of tithes. And from theſe 
real compoſitions it is intended, that all preſcriptions de 


3 moda 


Tithes. 

modo decimandi firſt took their riſe and beginning; tho 
it is to be doubted, that moſt of them at this day have 
grown from the negligence and careleſsneſs of the clergy 
themſelves. Deg. p. 2. c. 20. 

But now, fince the ſtatute of the 1 El. (in the caſe of 
archbiſhops and biſhops), and the ſtatute of the 13 E. 
(in the caſe of all other eccleſiaſtical corporations, ſole and 
aggregate), it is agreed on all hands, that no real com- 
poſitions, any more than alienations, can be made; ſince 
all grants are thereby expreſsly reſtrained, and made void, 
which are not according to the tenor of thoſe ſtatutes. 
And the only modus's that can grow now, muſt be from 
the inadvertency of the clergy, acquieſcing in the ſelf 
ſame agreements from one ſucceſſor to another. Gif, 
675, 676. | 
th a real compoſition hath been made; if the lands 
— thereby be transferred or granted to another, 
the feoffee or grantee ſhall have the benefit of it. Gi 


67c, Sl. 

But it is not now neceffary to ſhew, that the modus had 
at firſt a reaſonable commencement; for theſe modus's 
having been from time immemorial, none can know but 
that there were ſuch circumſtances in thoſe ancient times, 
as might have made ſuch a compoſition reaſonable, tho 
at preſent they may not be diſcoverable. It is enough to 
fatisfy us at this great diſtance of time, that the parſon 
patron and ordinary, before the reſtrictive ſtatutes, might 
bind the revenues of the parſon; and that all theſe mo- 
dus's muſt have had their commencement from an inſtru- 
ment ſigned by the parſon patron and ordinary; but there 
can be no colour to ſay, that becauſe ſuch inftrument in 
ſo great a length of time hath been loſt, therefore the mo- 
dus fhall be loſt alſo. Indeed ſo far the law hath gone in 
favour of the church, as that if the inftrument which the 
parſon patron and ordinary had given to a layman, owner 
of fuch a farm, to diſcharge the farm of all tithes (tho' 
this would be good while the inſtrument could be ſhewn) 
| ſhould be once loſt; this being a privilege in non deci- 
mando, the privilege would be loſt by the loſs of the deed. 
2 P. Will. 573. 

Upon the whole, no modus can be eſtabliſhed at this 
day, but by act of parliament. An agreement by parſon, 
patron, and ordinary, confirmed and eſtabliſhed by a de- 
cree in equity, can only bind the parties thereto ; becauſe 
no man's property can be affected but by the law of the 
land. As in the following caſe, June 17th, 1765. Be- 
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reported in Finch's reports: which I have looked into, 
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tween his majeſty's attorney general at the relation of vb 
Blair, doctor of laws, rector of Burton Coggles in the 
county of Lincoln, and the ſaid Fohn Blair in his own 
right, plaintiffs ; Jahn Cholmly, Eſq; John Hopkinſon, and 
Geurge Nidd, and John lord biſhop of Lincoln, defendants. 
— By the lord chancellor Northington : This is an infor- 
mation brought by the attorney general, at the relation of 
Dr. Blair, for an account and payment of tithes in kind. 
The claim of the rector ariſes de communi jure. The de- 
fence ſet up againſt the claim, is firſt an agreemeent entered 
into in the year 1664, between the then rector and the 
owners of the lands in the pariſh, for accepting a yearly 
ſum of Sol. in lieu of tithes. But I am of opinion, that 
the agreement on the face of it is unequal, as to the 
conſideration thereby agreed to be paid to the rector; for 
it appears that the agreement was entered into in order to 
effectuate an incloſure of the open fields in the pariſh, and 
no conſideration is given as to the future improvement of 
the lands by ſuch incloſure, of which the occupiers would 
reap the benefit. But I am clear, that even if the agree- 
ment was equal, it would not bind the ſucceſſor in the 
rectory, but would be void as againſt him. 

The next defence ſet up againſt the plaintiff's claim, is 
a decree in 1677, which appears to be made in a cauſe in- 
ſtituted by conſent between the ſame parties that were par- 
ties to the agreement in 1664. For as to the biſhop of 
the dioceſe being a party, I conſider him as ſet up merely 
for form. And it is material to obſerve, that the parties 
themſelves did not confider the agreement which had been 
executed as binding on the rector; for they conſidered the 
annuity of Sol, as not being an adequate conſideration for 
the rector's having given up his tithe in kind; and there- 
fore they entered into a new agreement of allowing him 
an addition thereto of 161. 8s. 7d. per annum and on be- 
ing allowed that addition, the rector by his anſwer conſents 
to have the agreement eſtabliſhed, It is true, that the de- 
cree founded on this agreement doth in verbis bind the ſuc- 
ceſſors in the rectory: But this was a decree founded on 
an agreement, which the court never enters into the pro- 
priety of, when a bill is brought by conſent of parties; and 
all ſuch decrees are drawn up by the regiſter of the court in 
the words of the agreement, as a matter of courſe. But 
I am of opinion, that ſuch decree cannot bind the ſucceſſor. 
The defendants counſel have, it is true, cited caſes of a 
ſimilar nature; and urged the caſe of Egerly and Price, 


and 
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and think it a very extraordinary one, for the judge to 
fend for the parties to attend him. I can pay no credit to 


- that caſe, nor do I look on it as any authority, but only 


the dream of ſome note taker in this court. | 

The agreemeent and the decree being laid out of the 
cafe, the next conſideration is, whether a court of equity 
can relieve in the preſent caſe. And I am of Opinion, 
there is not a better rule than Zqurtas ſeguitur legem. It is 
a fixed rule, that the crown and church cannot be pre. 
ſcribed againſt; the firſt, on account of its high dignity; 
the ſecond, on account of its imbecility, Quia fungiiur 
vice minoris, conditionem ſuam meliorare poteſt, deterurars 
neguit. At common law, altho' the church could alienate 
with conſent of patron, parſon, and ordinary; yet it 
was under various reſtrictions. The patron muſt be ab. 
ſolutely ſeized in fee ſimple: If he was ſriaed only of a 


fee ſimple conditional, or baſe fee, the alienation was 


void. In the preſent caſe, the bar ſet up by the defendants 
amounts to a mode of alienation. And if the decree is 
void, as I am of opinjon it is, what then is there to ſend 
to law, when the point is about the extent of a decree of 
this court? And if it were ſent thither, it muſt come back 
to be ultimately determined here. 

It has been alſo objected, that the length of time ought 
in this caſe to bar the plaintiff. But I think the legal rule, 


| that no preſeription can run againſt either the king or 


church, muſt be adhered to. And indeed the length of 
time in which this agreement was acquieſced under, is not 
ſo great as at firſt fight it appears; for the perſon who 
was rector in 1677, and party to the decree, and had a 
right to eftabliſh the agreement during his life, did not dic 
cj the year 1718. 
| Upon the whole, the ineloſure of the lands was for the 
eral benefit of the pariſh ; and ſuch lands will be con- 
tinually increaſing in value, while the compoſition given 
to the fector in lieu of tithe will be gradually diminiſhing 
in yalue. The compoſition here regarded only the value 
of the paſt tithes, without any regard to the future in- 
creafing value of tithes, which is always allowed for in 
every private bill for an ineloſure.—If in the preſent caſe, 
the parties had made an allowance for the future improved 
value of tithes, I ſhould not have been inclined to relieve, 
but would have left the rector to his legal remedy. . 
I ſhall therefore decree, that the information, as againſt 
the biſhop of Lincoln, be diſmiſſed with coſts: And let it 
be referred to the maſter, to take an account of the value 
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of the tithes which haye accrued from che time of filing 
the information, and let what ſhall be coming on the ba- 
lance of ſuch accounts be paid to the relator Dr. Blair; 
and no coſts hitherto; but I do reſerve the conſideration 
— an ws the — Fr have i 
his report; an parties to be at li to a 
to the court as — f e ee 

5. The modus muſt be ſomething for the benefit and 
intereſt of the parſon : and therefore, the finding ſtraw 
for the body of the church, the * rope for a bell, 
the paying five ſhillings to the pariſh clerk, the paying a 
quit rent to the lord of the manor, when theſe have been 
urged as diſcharges from tithes in kind, the modus's have 
been held not to be good. Deg. p. 2, r. 16. 

But it is a good modus to be diſcharged, for that he kath 


uſed time out of mind to employ the profits for the repara- 


tion of the chancel ; for the parſon hath à benefit by this. 
1 Rols Abr. 650. | 


6. The modus muſt not be, one tithe paid in conſidera- 


399 


Muſt be ſome · 
thing for the 
parſon's benefit, 


Muſt not be one 


tithe in lieu of 


tion of another; as, it muſt not be to pay tithes of other a0ther. 


kinds, to be diſcharged of tithes for dry cattle; it muſt 
not be ſo much for every cow and calf, for the tithe of 
herbage. Deg. Pp. 2. c. 16. | 

E. 1729. Fox and others, againſt de and others. A 
bill was brought in chancery, to eſtabliſh a modus, in fa- 
your of the inhabitants of the pariſh of Sturton in Not- 
tinghamſhire. The modus was, in conſideration that af- 
ter the graſs was cut, the pariſhioger at his own coſts and 
charges did make the tithe graſs into hay, by ſtrowing the 
graſs on the gtound (which is called tedding of it), and 
afterwards gathering it into week and windrows ; there- 
fore the perſons that inhabited within this ,pariſh (which 
pariſh appeared to be the greateſt part thereof meadow 
land) were to pay no tithes for the herbage of dry 
and unprofitable cattle. But tho' it was proved in the 
cauſe, that the pariſhioners time out of mind had paid no 
tithe of this herbage, yet there was no evidence that this 
excuſe for not paying tithes of herbage was in conſidera- 
tion of the — making the tithe graſs into hay. 
On the other hand it was proved, that foreigners living 
out of the pariſh made the tithe graſs into hay as well as 
the inhabitants, and yet paid tithe herbage. And it was 
proved by the plaintiffs, that the graſs was tedded and 
fpread, and not divided into heaps or cocks, until the 
ſame was made into hay. By King lord chancellor; . 
This may be a goed cuſtom or modus, to excuſe the ge- 


cupier 
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eupier of the ſame land wherein the pariſhioner made the 
graſs into hay, from paying tithes for the after herbage; 
but it can be no good modus, to excule the herbage tithe 
of other land: for at that rate, a man might mow and 
make into hay only a ſmall parcel of ground, containing 
a quarter or half an acre of land, and by this means be 
excuſed from the tithe herbage of a hundred head of cattle. 
2. It ſeems to be a material objection againſt this cuſtom 

that foreigners living out of the pariſh, tho they have ue 


privilege of being tithe free as to their herbage, yet have 


made the tithe graſs into hay ; which looks as if it was the 
uſage of that pariſh, for the pariſhioners to make their graſs 
into hay of courſe. 3. It ſeems material what ſome of 
the witneſles have proved, that in this pariſh the pariſhi- 
oners when they cut down the graſs, did not divide it into 
ten parts, until ſuch time as they had made it into hay : 
for of conſequence, the parſon could not have any op- 

unity of making his tithe graſs into hay himſelf, 
And the bill was ordered to be diſmiſſed with coſts ; but 
without prejudice as to any litigation that may be made 
touching the ſame at law. 2 P. Will. 520. 


Muſt be different 7. It muſt alſo be ſomething in its kind different from 


| in kind from the the thing that is due; and therefore a load of hay in 


chingthat is due. jeu of tithe hay, or certain ſheaves of corn for all tithes 


of corn, is not a good preſcription: but it hath been ſaid, 
that this holds only in caſe the things are de jure titheable, 
and not by cuſtom only. Deg. p. 2. c. 2. 

M. 3 An. In the exchequer : Archbiſhop of York againſt 
the duke of Newcaſtle. The preſcription was, to pay ten 
fleeces of wool and two lambs in lieu of all tithes. And 
Price and Bury barons were of opinion that this was an il] 
modus; becauſe it is one ſpecies of tithe for another; and 
there is great incertainty, for one fleece may be twice as big, 
and three times the value of another. Bur Ward chief 
baron and Smith baron were of the contrary opinion; for 
that a modus is nothing but a real compoſition, for or in 
lieu of tithes ; or an annual profit certain and permanent: 
and they held, that the payment of any one chattel for 
tithe was or might be a good modus, as well as money; 


for why might not the parſon originally agree to take ten 


fleeces for his tithe as well as a penny? They admitted 
that payment of tithe of one ſpecies, or payment of a 
modus for one ſpecies of tithe, could not be a diſcharge as 


to another ſpecies : but they held, that this was not a pay- 


ment of tithe, nor a payment for a ſpecies of tithe ; be- 


cauſe it was to be paid at all events, whether * be 
cep 
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ſheep or no; and they denied the caſe of 1 Roll's Abr. 


651. and held it no more uncertain than to pay a modus 
of ten cheeſes, which may differ vaſtly both in nature, 
quantity, and value; and it tends to the diſquiet of the 
country, to break in upon cuſtoms and uſages, and it 
ought not to be done but on plain and manifeſt reaſon. 
2 Salk. 656. 


T. 9 G. Maſon, rector of Luggerſhall in Bucks, v. 


Hon. The defendant infiſted, that a ſmall meadow had 
deen always enjoyed by the rector, in lieu of the tithe 
hay of another very large one. It appeared, that the firſt 
bore, one year with another, about four loads of hay, the 
other about 150. The court ſaid, it could never be ſup- 
poſed, that any men in their wits would agree, to take 
four loads inſtead of 15. And the modus was ſet aſide as 
unreaſonable, | 

8. Every modus muſt be certain; and if it is uncertain, 
no length of time will make it good. Thus a prefcription 
to pay a penny, or thereabouts, for every acre of arable 
land, is void for the uncertainty. 2 P. Vill. 572, 

Thus in the caſe of Blactet and Finney, T. 1725: On a 
bill to eſtabliſh a modus, payable on or about the twenty 
hfth day of April yearly ; it was objected to the uncertainty 
of the time of payment: And the court allowed the ob- 
jetion ; but gave the plaintiff liberty to amend, upon pay- 
mg the coſts of the day. Bunb. 198. | 

So alfo, a modus to pay four ſhillings for every day's 
ploughing of wheat, and two ſhillings for every day's 
ploughing of barley, hath been adjudged to be ill; it be- 
mg uncertain how much every day's ploughing was. 2 
P. Will. 462. 2 Salk. 657. 

So in the caſe of Bean, vicarof Lyddin Kent, T. 12 
An. The defendant inſiſted on a cuſtom to pay 1s in the 
pound according to the rent, when their land was let to 
the full yalue, or at rack rent; when it was not let, -or 
et and a fine taken, then according to the value. After a 
full debate on both ſides, it was decreed to be a void mo- 
dus. This decree was cited 1 Geo. in the caſe of Shapter 
vicar of St Goram in Cornwall v. Mitchel, and allowed 
of for this reaſon, that it expoſes the parſon to be greatly 
impoſed on, who cannot know what rent is reſerved, nor 
what fine is taken; and as to the value of the land, that is 
ſtill more uncertain. | Sha | 

M. 11 G. Webber and Taylor. A bill was brought to 
eltabliſh a modus ; which was laid thus : For payment of 
fuch a ſum of money, while the lands are in the hands of 
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Tithes. 
the proprietors ; but if in the hands of any other perſon, 
to pay tithes in kind, or the money, at the election of 
the parſon. Lord chancellor King ſaid, that he would 
never eſtabliſh a modus againſt a parſon, without a trial at 
law, if he defires it ; but this modus is clearly ill, for a 
modus cannot be deſultory. Caſ. Cha. King. 52. 

But in the caſe of Chapman and Monſon, H. 1729: A 
modus that eyery occupier of land within the pariſh, living 
out of the pariſh, ſhall pay a penny an acre for all paſture 
land within the pariſh, but if he lives within the pariſh, 
to pay tithes in kind, was adjudged to be a good modus: 
and this was ſaid to be the leſs unreaſonable, becauſe the 
tithes are given as a reward for the trouble and care which 
the parſon takes of the ſouls of his pariſhioners, in which 
caſe the labourer is worthy of his hire; but then, as the 
parſon is not bound to go out of his pariſh to viſit thoſ 
who only occupy land within the pariſh, ſo it is but rea- 
ſonable, that they who have not the benefit of the par- 
ſon's care ſhould anſwer the leſs duty to him. 2 P. Mil. 

65. | 

- T. 1733. Gibb and Goodman. It was ſaid by Pengelly 
chief baron, that in an anſwer to a bill for tithes, it is not 
abſolutely neceſlary to expreſs the day of payment of a mo- 
dus inſiſted on, but this may be ſupplied by evidence, fo 
as to be a foundation for the court to direct an iſſue at law 
to try the modus; but in a croſs bill to eſtabliſh a modus, 
a day mutt be expreſsly alledged, otherwiſe it will be fa- 
tal. Bunb. 328. | 

And many modus's have been ſet afide, in regard that 
no day of payment was ſet forth by the defendant. As in 
the caſe of M hitehall and Offley, T. 5 G. Mr Offley had 
ſued Whitehall in the ſpiritual court for tithes. White- 
hall moved for a prohibition, and ſuggeſted a modus, but 
ſet forth no day of payment. For want of which, the 
court was of opinion it was naught. 

E. 8 G. Godard rector of Caſtle Eaton in Wilts v. 
Kable. The defendant inſiſted upon ſeveral modus's, viz. 
3d for a milk cow, 3d for a lamb, 3d for a colt, 1d for 
a garden, and the like: But they were all ſet aſide, in te- 

ard no time for the. payment thereof was aſcertained by 
— defendant. | 

T. 8 G. Moodſord vicar of Ebeſhame alias Enſom in 
Surrey, againſt Croſſe, Modus, 4d a cow for milk and 
— calf, 2d for a dry beaſt, 3d for a lamb, and ſo on, but 
no day of payment ſet forth by the defendant : Set aſide 
for the ſame reaſon. 
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Penrire, vicar of Dodderhill in Worceſterſhire, verſus Du- 
gard. Modus. 41 10s for all ſmall tithes ariſing on an eſtate 
called Impney: Set aſide, becauſe no day of payment was 
fet forth by the defendant in his anſwer. 

Pemberton vicar of Belchamp St Paul's in Eſſex, againſt 
Sparrow and others. Several modus's ſet aſide for the ſame 
reaſon. | 

T. 9 G. Corpus Ghrifti v. Vincent. Modus, 1 2d for a 
young milk cow, and 2d for an old milk cow, ſet aſide 
for the ſame reaſon, 

And the reaſon theſe decrees go upon is, that tithes in 
kind being a proviſion made by law for the clergy, which 
become due at a certain determinate time, and which if 
not then ſet forth are immediately demandable, ſhall not 
be taken from them by .an uncertain payment which be- 
comes due on no determinate day, and which they cannot 
know when to demand or go about toreceive if it be with- 
held. Beſides that ſuch an uncertainty lays a foundation 
for many diſputes; as in the caſe of the death of an in- 
cumbent, where tithes are paid in kind, all tithes ſevered 
before his death go to his executor, the reſt to his ſuc- 
ceſſor; but if a modus to be paid on no certain day ſhould 
be allowed, no one could determine in that caſe, whether 
itſhould go to the executor of the preceding incumbent, 
or to the ſucceſſor. 

But it ſeemeth to be now held, where an annual modus 
hath been paid, and no certain day for the payment there- 
of is limited ; that the ſame ſhall be due and payable on the 
laſtday of the year, 

9. A modus muſt be ancient: And therefore if it is Muſt be ancient: 
any thing near the preſent value of the tithe, it will be 
ſuppoſed to be of late commencement, and for that reaſon 
will be ſet aſide. As in the cafe of Benſon impropriator of 
Bromley St Leonard, Middleſex, againſt J/atkims and 
others, H. 3 Geo. The following modus's, viz. 5s an 
acre for tithe of winter corn, 4s an acre for ſummer corn, 
25 6d an acre for upland meadow, and 38 an acre for 
lowland, were ſet aſide as too big. 

So in the caſe of Lloyd vicar of Epping in Eſſex, againſt 
Small and others, 4 Geo, The defendants inſiſted on ſe- 
reral modus's-for all ſmall tithes ariſing out of their re- 
ſpective farms. But it appearing by their anſwer, that 
their ſmall tithes in kind, in the year demanded by the bill, 
did not amount to more in that year than the pretended 
modus's, the.modus's were ſet aſide, 
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T. 2G. Franklin v. Jenkins and others. The bill was 


Muſt be durable, 


= 
Pg 


interruption, 


Modus how de- 
Aroyed. 


brought by the pariſhioness of Farnham in Hampſhire 
againſt the viear and tenant of the impropriator there un- 
der the hoſpital of St Croſs, to eſtabliſh ſeveral modus's 
amongſt other things: Some of which were ſet aſide as too 
big; and among the reſt, a pretended modus of 6d for the 
tithe of a calf. | 


So in the caſe of Layfield rector of Chiddingford in Sur. | 


rey, againſt Euknap : 28s bd. for a tithe lamb was ſome 
years ago ſet aſide as too big for a modus. 
And the reaſon theſe decrees go upon is this: That the 


-value of money being much greater at the time when all 


-modus's are preſumed to have begun than it is now, a mo- 
dus near the value of the tithes at this day muſt have been 
at that time a great deal more; and it is not to be ſuppoſed, 
that the pariſhioners would at any time give ſo much more 
than the value of their tithes, | 

10. A modus muſt be ſomething durable; becauſe the 
tithe in kind is an inheritance certain, and it is againſt na- 
ture that it fnould be extinguiſhed by a recompence not as 
durable at leaſt, tho' not ſo valuable: for this reaſon, 
four pence to be paid yearly, by two perſons inhabiting 
two ſuch houſes, in conſideration of all tithes, hath been 
"adjudged ill; becauſe the houſes _ decay, or none live 
in them. Gib/. 675. Aer Fon Lo”. Zo. Fen. og. 


\ Mott be without 11. Cuſtom or preſcription muſt be conſtant, without 


interruption; and perpetual, from the time whereof the 
memory of man is not to the contrary : for if there have 
been frequent interruptions, there can be no cuſtom or 
preſcription obtained. But after a cuſtom or preſcription 
is once duly obtained, a diſturbance for ten or twenty years 


ſhall not deſtroy it. Deg. p. 2. c. 13. 


12. As every conſideration will not make a good mo- 
dus; fo a modus, tho' founded upon good confideration, may 
be ſeveral ways diſcharged, and tithes become due in kind: 
As, 5 N 
(1) Where land is converted to other uſes: ſo, when 
the preſcription is for hay and graſs, ſpecially, in ſo many 
acres of land; if the land is converted into a hop garden 
or tillage, the preſcription is gone. 

(2) By the alteration or deſtruction of the thing for 
which the money was paid: as where two fulling mills 
were under the fame roof, and turned into a corn mill; 
where alſo: there was one pair of ſtones in a mill, and 
another pair was added; and where the watercourſe was 
Altered by the owner, and the mill was pulled ge a" 
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re-edified upon it ;. in all theſe caſes, it was adjudged that 
the modus was gone. But where a man was ſeiſed of 
eight acres of meadow and one of paſture, for the tithes 
whereof he had paid time out of mind five ſhillings and 
four pence, and afterwards the owner built a corn mill 
upon the ſame; it was adjudged that he ſhould pay no 
tithes for the corn mill, becauſe the land was diſcharged by 
the modus. 2 Iuſt. 490. 

(3) By non-payment of the conſideration, or payment 
of tithes in kind, for ſo long a time, as to deſtroy the 


poſſibility of making proof that ſuch cuſtom or preſcrip- 


tion was : but an interruption for ſome ſhort time only, 
will not diſcharge it; eſpecially if made by the leſſee, to 
the prejudice of the leſſor. Waiſ. c. 47. Gibſ. 675. 


13. The rule is, that the modus is to be ſued for in the yqoaus how to be 
eccleſiaſtical court, as well as the very tithe; and if it betcied. 


allowed between the parties, they ſhall proceed there ; but 
if the cuſtom be denied, it muſt be tried at the common 
law; and if it be found for the cuſtom, then a conſulta- 


tion muſt go; otherwiſe the prohibition ſtandeth, The 


like is affirmed, in caſe a jury upon an ifſue joined in a 
prohibition upon a modus decimandi, find a different mo- 
dus; fince a modus is found, they ſhall not have conſul- 


tation, 2 Inſt. 490. 


The principal reaſons why the courts of common law 
prohibit the ſpiritual court trom trying of modus's, are, 
that whereas every modus is Jeſs than the real value, the 
rule of the canon. law is, that leſs than the real value 
ſhall not be taken, and that a cuſtom to the contrary is 
void; and that the eccleſiaſtical and temporal laws difter 


in the times of limitation, forty years or under making a 


good cuſtom by the eccleſiaſtical laws, whereas by the 
temporal laws it muſt be beyond the time of memory. 

Cihſ. 60 1. 
ut the ſpiritual courts have commonly allowed and do 
allow pleas of modus decimandi; and the averment in the 
prohibition is not that they do take cognizance, but that 
the plea hath been offered and refuſed; which ſuppoſeth, 
that if the plea be admitted, the prohibition ought not to 
go. And accordingly it hath been affirmed by Doderidge 
and others, that the ſpiritual court may as well try the mo- 
dus, as the right of tithes, and that a prohibition is not to 
de granted, till the ſpiritual court either refuſe to admit 
the plea, or proceed to try it by methods different from the 
rules of the temporal law, as to the time of limitation, or 
number of witneſſes, or the like. And where lord Coke 
Dd 3 con- 
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contended for the contrary doctrine, it was declared 


Kelynge and Twiſden, in the caſe of the biſhop of Li 
coln againſt Smith, that in caſe one libel for a modus deci. 
mandi, if the ſpiritual court allow the plea, they may try 
it. Gibſ. 691. 

But, notwithſtanding, it ſeemeth now to_ be clearly 


| ſettled, that if a modus decimandi be ſued for in the ec- 
cleſiaſtical court, a prohibition lies to ſtop the trial of it, 


if the modus be denied ; and the reaſon is, not upon the 
account that the ſpiritual court wants juriſdiction, but 
in regard of the notion the temporal law hath of cuſtom, 
different from the ſpiritual : And 2 that every modus 
is due by cuſtom, it is the common law only that can 
determine, what time and uſage with us ſhall be ſufficient 
to create ſuch cuſtom, that is, time beyond all me- 
mory to the contrary, Whereas by the ſpiritual law, 


ſometimes ten years, ſometimes twenty, they will adjudge 


ſufficient to create a cuſtom. And prohibitions in ſuch 


_ caſes are awed; not becauſe the ſpiritual court hath 


not juriſdiction of the matter, but in reſpect of the trial 
which is to be by the temporal law only; and if upon 
the trial it be found for the modus, the proceedings ſhall 
go on in the ſpiritual court; if againſt the modus, the 
prohibition ſhall ſtand. Matſ. c. 56. | 

But if in the trial of a modus, the defendant permits 
the ſpiritual court to proceed to ſentence, he is then too 
late to come for a prohibition ; becauſe it is only for de- 
fect of trial, and not for defect of juriſdiftion : but 2 


man is never too late for a prohibition, where it is for de- 
fect of juriſdiction. Bunb. 17. 


V. Of the ſeveral particulars tithable. 


L. Corn and other grain, as beans, peaſe, tarts, 
vetches. | 


II. Hay and other like herbs and ſeeds, as clover» 
rape, woad, broom, heath, furze. 
III. Agiſtment or paſturage. 


M HO.» 
V. Flax and hemp. 
VI. Madder. 

LIL Hops. 


III. Roots 


55 
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VIII. Roots and garden herbs and ſeeds, as tur- 
nips, parſity, cabbage, ſaffron, and ſuch like. 
IX. Fruits of trees, as apples, pears, acorns. 

X. Calves, colts, kids, pigs. 

XI. Wool and lamb. 

MI. Milt and cheeſe. 

XIII. Deer and conies. 

XV. Fowl. 

XV. Bees. 

XVI, Mills, fiſhings, and other perſonal tithes, 


I. Corn and other grain, as beans, peaſe, tares, 
velcbes. 


1-( O RN is a prædial, great tithe; and is tithable n 


according to the cuſtom of the place; and is 
commonly tithed by the tenth ſhock, cock, or ſheaf, 
where the cuſtom of the place is not otherwiſe. Gad. 


957 common right, the owner of the corn ought to cut 
down and prepare the ſame, and to make it up into 
ſheaves, cocks, or ſhocks; and if the owner refuſe to do 
it, the parſon may ſue him for the ſame in the ſpiritual 
court; but then the ſuit ought to be ſpecial, for not 
ſetting them fortk in cocks, and not generally for not 
ſetting them forth. But having made the corn into 
ſheaves, he is not bound to ſet it up in heaps, unleſs 
the cuſtom of the place oblige him thereunto. War/. 
c. 49. | 
if a preſcription be, to pay certain ſheaves of corn 
for all tithes of corn, this is no good preſcription; for 
the pariſhioner ought to make it into ſheaves; and there- 
fore part of his duty in kind, cannot be in ſatisfaction 
of the reſidue. Watſ. c. 49. 3 | 
If the cuſtom of the place be, to meaſure forth to the 
parſon the tenth part of the corn whilſt growing upon 
the land;' it ſeemeth that this manner of tithing ought 
to be obſerved: or if the cuſtom be, that the- . 
ought to have for his tithe of corn, the tenth land of 
corn, beginning at ſuch land as is next to the church, 
this cuſtom is good : but when in ſuch caſe the pariſh- 
toners by covin, to defraud the parſon, did not manure 
D dA : and 
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3 and ſow ſuch lands (the corn of which would by the 
cuſtom be to the parſon) ſo ſufficiencly as their other 
lands, and the parſon therefore did ſue in the ſpiritual 
court generally for the tenth ſheaf and ſhock, and a 
prohibition was awarded becauſe it was ſaid that the par. 
ſon might have his remedy at the common law for the 
fraud; yet afterwards in the ſame caſe a conſultation 
was granted, Wray chief juſtice ſaying, that this cuſ- 
tom was againſt common reaſon. Watſ, c. 49. 2 P. Mil. 

69. 

3 it the cuſtom be, that if the odd ſheaves or ſhocks, 
under the number of ten, ſhall not be tithed, by reaſon 
that they ſet up the cithes in heaps or ſhocks, which of 
common right the owner of the corn is not bound to do; 
the owner is not bound to divide the - ſaid ſheaves or 
ſhocks, and ſet forth the tenth thereof, for that ſuch 
cuſtom upon ſuch conſideration is good. Nas c. 40. 


Balke and meres, 2. Tithes are not to be paid (lord Coke ſays) for the 


herbage of meres or balks in corn fields; but the ſame 
are freed thereof by the common law and cuſtom of the 
realm. 2 Infl. 652. | 
"ONS 3. So, it is ſaid, no tithes ſhall be paid for hay which 
| © . groweth upon headlands, where the horſes and plough 
turn when the land is ploughed, if. there be alledged a 
cuſtom not to pay this, and alſo it be averred that the 
headland is only ſufficient to turn the plough. 1 RalPs 
— : -* | 
Stubble. 4. So, if a man pay tithes of corn, it is ſaid, he ſhall 
not pay any tithes for the ſtubble which groweth the ſame 
year upon that land, tho' the ſame be cut for thatch or 
other uſes. 2 Inf?. 652. 1 Roll's Abr. 640. 
[Nevertheleſs, altho' the law is ſo delivered, in this 
and other like inſtances ; yet it is certain, the ſtubble, 
as alſo the after-eatage, and the like, are as much a part of 
the increaſe, as the corn or hay. And therefore perhaps 
theſe general aſſertions may require ſome limitation or 


reſtriction. ] 


. 5. For ordinary rakings of ſtubble, not voluntarily 


ſcattered, no tithes ſhall be paid: 
But for rakings voluntarily ſcattered, and upon col- 


luſion, a man ſhall pay tithes. 1 RolPs Abr. 645. 2 Inft. 
652. . 


| Aﬀter-eatage. 6. If a man pay tithes of corn, he ſhall not pay any 


tithes for the after paſture of that land for that ſame 
year, ner for agiſtment in ſuch after graſs, 1 Roll's Abr. 


641. 
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But if, after the crop is taken off, the land ſhall be 
ſown with turneps ; he ſhall pay tithes of ſuch turneps: 
for that is a new increaſe. Bunb. 314. Viner. Diſmes. 


7. Fallow ground pays no tithes for thoſe years where- Fallow ground, 
in it lies fallow, nor is the paſture thereof. tithable, un- 
leſs it be kept lay beyond the courſe of huſbandry : for if 
land lie fallow every two or three years, the ſame is a 
charge to the owner and tenant for that time, and an ad- 
vantage to the parſon in the bettering of his crop the year 
following, when the ſame is ſowed with corn or grain, 
And therefore altho' the graſs and feeding of the fallow 
ground for that year be ſome ſmall profit to the owner of 
the ſoil, yet he ſhall not pay tithe for the ſame. 1 Rolls 
Abr. 642, 649. . 

8. A preſcription may be within a pariſh, that by Tares ent to fees 
reaſon they have not ſufficient meadow for milch kine and cattle. 
draught cattle, they have uſed to cut ſome of their tares 
green, and give.them to the aforeſaid ſtock, and to be 
diſcharged of tithes for the ſame: and this is a good 
cuſtom and conſideration, for that the parſon hath an 
advantage thereby as well as the pariſhioner, namely, in 
the tithe milk, and manuring of the other corn land ; and 
the matter is, the want of meadow and paſture ; and the 
ſurmiſe is as if it had been ſaid, that for want of meadow 
and paſture, they have uſed to eat their meadows with 
their plow cattle, and for ſo much as they did eat to pay 
no tithes. Watſ. c. 49. Bunb. 279. 

So if a man, according to the cuſtom of the country, 
doth ſow his land to feed his horſes for tillage, and the 
uſe hath been to ſuffer the horſes to be fed upon the land 
without any mowing of the grain; the parfon ſhall not 
have any tithes thereof, becauſe it is no more than paſ- 
ture for his horſes. Watiſ. c. 49. 

9. If a man gather green peaſe to ſpend in his houfe, Beans and jeaſe, 
and there ſpend them in his family, no tithes ſhall be 
paid for the ſame ; but if he gather them to ſell, or to 
feed hogs, there tithes ſhall be paid for them. 1 RolPs 
Abr. 647. Deg. p. 2. c. 3. 

It hath been diſputed, whether the tithe of beans and 
peaſe, gathered by the hand, and ſold for man's food, is 
a great or ſmall tithe. As in the caſe of Sims, vicar of 
Laſtham in Eſſex, againſt Bennet and Johnſon, occupiers 
of lands within the ſaid pariſh, and Wiltes and Hitch, im- 
propriators of the rectory of the ſaid pariſh ; Dec. 6. 
1762, Mr Sims, the vicar, brought his bill in chancery 

in 
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in the year 17 56, ſetting forth, that by the endowment 
of the viekrage he is intitled to the tithes of gardens and 
curtilages, and all ſorts of tithes, except the tithes of 
ſheaves and hay and mills [preter decimas garbarum «© 
fam et molendinorum ad ventum]; that the defendants Bey. 
net and Johnſon, holding ſeveral parcels of land in the ſaid 
pariſh, did in the ſame year cultivate ſeveral pieces of ſuch 
land with beans and peaſe, of ſuch ſort as are generally 
uſed for the food of man, which they gathered in the 
months of June, July, and Auguſt, by the hand in the 
field, by plucking them from the ſtalk whilft green, and 
ſent the ſame to market, and ſold them for the food of 
man accordingly ; and inſiſting, that by the gathering 
beans and peaſe by the hand, fo cultivated as aforeſaid, he 


the ſaid Sims, as vicar, by virtue of the ſaid endowment, 


became intitled to the tithe thereof, and that no tithe 
ought to be paid for the ſame to the impropriator, nor 


| ought beans and peaſe ſo cultivated and gathered by the 


hand, by plucking from the ſtalk whilſt green, to be con- 
ſidered as part of the tithes appropriated to the rectory. 
To this bill the defendants put in their anſwers. And 
the defendant Bennet ſaid, that in the year 1756, he 


ſowed thirteen acres or thereabouts with peaſe and beans, 
in the open fields in the ſaid pariſh, and believed that in 


June, July, and Auguſt in the ſame year, he gathered 


ten acres and a half or thereabouts of the ſame by the 


hand in the field, by plucking, them from the ſtalk whilſt 
they were green, and fold them in a cart by retail by 
pecks and ſinaller quantities, in and about tlie pariſh of 


_ Faſtham, and in the ſtreets of London; and the remain- 


der of ſuch peaſe and beans were gathered into the bam 


and threſhed. And the defendant Johnſon' ſaid, that he 


ſowed five acres of beans and peaſe in like manner, and 
part thereof he plucked” by the hand when green, and 
fold the ſame in London ſtreets and at market, and ga- 
thered and threſhed' the remainder in the barn, And 
both the ſaid defendants ſaid, that all their ground in the 
ſaid pariſh; ſowed with peaſe and beans in ho ſaid year, 


was ploughed for that purpoſe, and no part thereof was 


dug with a ſpade except under or near the hedges, where 
the ſame could not be ploughed, or in ſuch places as 
were too wet to be ploughed ; and that the tithe of all 
beans and peaſe, whether gathered green or otherwiſe, 
having been always paid to the rector, and eſteemed to 
belong to him, they had therefore compounded with the 
impropriators for the ſame, and hoped they ſhould not be 
| compelled 
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to account alſo. with the vicar: for the- ſame 


com 
tithes. The defendants Wilkes and Hitch, in their an- 


ſwer, inſiſted on their right as impropriators. Witneſſes 
were examined on both ſides. Several of whom depoſed, 
that ſuch peaſe and beans as are uſed for the food of man, 
had been cultivated in the fields and grounds of the pariſh 
of Eaſtham, only for about thirty years paſt, and were 
cultivated and gathered green off the ſtem, as uſually done 
in a garden (ſave: only that in the field the plough hath 
been generally uſed: and in the garden the ſpade), and in 
rows, but in a different manner from thoſe planted and 
ſowed in fields in the common courſe of huſbanpry for 
provender and not for man's food. Andi one of the wit- 
neſſes, Mr Wyat, vicar of the parift of Weſtham (ad- 
joining to that of Eaſtham), ſaid, that in the year 1753, 
he commenced a ſuit in chancery againſt the impropriator 


and others of his ſaid pariſh for ſuch tithes, and that the 
then lord chancellor decreed in his favour, and he hath 
enjoyed the ſaid tithes ever ſince. On hearing, the lord 


keeper Henly decreed, Nov. 10. 1760. that the vicar's 
bill ſhould be diſmiſſed, without coſts. Upon this, Mr 


Sims: appealed to the houſe: of lords, ſetting forth the 


following reaſons. 1. It is admitted by the reſpondents, 
that if the tithe of beans and peaſe, cultivated in a+ gar- 
den-like- manner, and gathered by hand whilſt green, is 
a ſmall tithe, the ſame is not included in the exception 
out of the vicar's endowment. Many arguments may be 
offered to prove it ſuch. The quality of all tithes is to 
be determined at the time of ſeverance, when the right 
accrues, The fame thing which produces à great tithe 
in one ſtate and mode of culture, produces a ſmall tithe 
in another. If clover is cut for hay, it is conſidered as 
2 great tithe; when ſuffered to grow for ſeed, it is con- 
ſidered as a ſmall tithe. This is alſo the caſe of tares,; 
when cut green, they are referred to the claſs of ſmall 
tithes; when matured and dried before cut, they are re- 
ferred to the claſs of great tithes. The tithe in queſtion 
is certainly not a tithe of corn or grain; and it bears 
two marks of a ſmall tithe; the one, that it is in the na- 
ture of a garden tithe, being diſtinguiſhed out of the de- 
ſeription, not by difference of culture, but merely by the 
locality of ſetting beans and peaſe in fields: the other 
that it is a new and modern culture. 2. Suppoſing the 
tithe in queſtion to be a great tithe ; ſtill the vicar was 
intended to be endowed: with it, becauſe it is not in- 
cluded in the exception out of his endowment. m__ 
| 4 | 
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and beans plucked by the hand, whilſt green, from the 
ſtem, however cultivated, or wherever planted, can never 
be tithed under the deſcription of decimæ garbaryn, 
Spelman in his gloſſary interprets garba to be faſciculut 
either of fruits or wood. Du Freſne calls it /p;caryy 
manipulus. And Matthew of Weſtminſter ſaith, frumen; 
manipulus quem patriæ lingua dicimus ſheaf, gallice vero gar. 
bam. But the tithe in queſtion cannot fall under the 
meaning of the word garba, being ſet out and taken by a 
meaſure totally different. 3. It doth not ſeem an ob- 
jection of weight to the appellant's demand, that if tithes 
are paid to the vicar for peaſe and beans gathered preen, 
another tithe will be claimed by the rector, when the 
ſtalks ripen and are cut down, by which means a double 
tithe is ſaid to be payable for the ſame thing. This will 
appear otherwiſe, when the matter is conſidered not in 
the light of paying two tithes for one thing, but of di- 
viding the ſame tithe between two different owners, ac- 
cording to the grant of appropriation. The vicar will 
have his tithe of what is actually gathered green, and the 
rector of what is left, after it ſhall be cut down. 4. It is 
ſubmitted to be an objection of as little weight as the ob- 
jection juſt anſwered, namely, that in conſequence of the 
appellant's reaſoning, the farmer will have it in his 


power to determine the property of tithes between rector 


and vicar, from the manner or place of culture, or time 
of gathering. But this is a contingency, which attends 
this ſort of right; the occupier being allowed by law to 
cultivate his lands, as he and the landlord ſhall think pro- 
per; which makes tithes in their own nature, a fluctuating 
and uncertain inheritance. On the other hand the 
reſpondents hope the decree will be affirmed, for theſe 
(amongſt other) reaſons. 1. Becauſe a vicar cannot 
elaim tithes of any kind but by endowment, or by u— 
ſage (which is only evidence of an endowment). In this 
caſe, there is no evidence of uſage; and therefore if the 
vicar is not intitled to the tithes in queſtion under the 
endowment, he is not intitled at all. But, 2. By the en- 


dowment, the tithes in queſtion are excepted out of the 


grant to the vicar; for the words decimæ garbarum, in the 
exception, have been always conſidered as technical 
terms, appropriated ' to, and deſcriptive of great tithes, 
and to diſtinguiſh them from ſmall tithes. And garba in 
its ſignification comprehends peaſe and beans growing in 
fields, as well as all other forts of corn and grain growing 


in fields, So that peaſe and beans are in their own na- 
63.6 ture 
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ture a great tithe, and excepted out of the vicar's endow- 
ment in this caſe, under the name of garbæ. 3. As to 
the objection, that in the preſent caſe, the peaſe and 
beans being plucked green, and ſold for the food of man, 
they are applied to the ſame uſe as beans and peaſe grow- 
ing in gardens, which are a ſmall tithe ; and that this 
tithe ought to take its denomination from the uſe the 
thing tithable is applied to, and therefore is a ſmall or vi- 
carial tithe, and not within the meaning of decime gar- 
barum : It is anſwered, that all the caſes relative to tithes, 
taken together, ſerve to prove, that the law denominates 
and adjudges tithes to be great or ſmall, according to the 
nature of the thing, and not from the mode of cultiva- 
tion, or uſe to which the thing is applied. And therefore 
in this caſe, the application of the peaſe and beans in 
queſtion for the food of man, they not being nor falling 
under the denomination of tithes of gardens, technically 
called decimæ hortorum, ought not to convert the tithes in 
queſtion into ſmall tithes. | And, after a full hear- 
ing, Dec. eth and 7th, 1762, the lords affirmed the de- 


cee. 


II. Hay, and other like herbs and feeds ; as clover, 
rape, woad, broom, heath, furze. 


r. By a conſtitution of archbiſhop Winchelſea, it is Hay. 
ordained, that the tithes of hay whereſoever it groweth, whe- 


ther in large meadows or ſmall, or in the highways, ſhall be 
demanded and (as is expedient ) ſhall be paid to the church. 


In the highways] In chiminis : But in a conſtitution of 
Gray archbiſhop of York, from which this conſtitution 
is taken and in a great meaſure copied, it is in cheviſis, in 
the four-acres, or heads of the ploughed land; (altho* 


u- the common law, as it hath been ſaid, will not admit of 
Us this.) Johnſ. Winch. 

he It hath been reſolved, that if a man cut graſs, and be- 
he fore it be made into hay, but only put into ſwathes, he 
n carrieth and giveth it to his plough cattle for their ne- 
he ceſſary ſuſtenance, not having ſufficient for their ſuſte- 
he nance otherwiſe ; no tithes ſhall be paid thereof. x RylPs 
al Abr. 645. Bunb. 279. | 

Sy But in the caſe of Mebb and Warner, M. 2 Ja. when 
n the inhabitants of divers marſhes and fenny lands, whe 
in uſed to gather a rough hay, called fenny fodder, for want 
s of ſufficient graſs to ſuſtain their beaſts in winter, alledged 
* : that 
re 
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that they did this for the ſuſtenanee of their beaſts and 
the better increaſe of their huſbandry, and ought there. 


fore to be freed from the payment of tithes ; the court 


keld, that this ſurmiſe was not ſufficient, for one ma 
not preſcribe in non decimando; and in that it is alledoet 
they beſtow it upon their cattle there, that is not au 
cauſe of diſcharge; for ſo they may preſcribe for corn 
ſpent in their family, or for corn given for provendet 
to their cattle ; whereby no tithes ſhould be paid. Cy, 
Fa. 47. 

7 Hay is a prædial, great tithe; and is to be tithed in 
ſwathes, windrows, or cocks, as the cuſtom of the place 
is. Gad. 412. 

Of common right, it ſeemeth that graſs is tithable 
when it is put into graſs cocks, and not before; for that 
then the tenth may be fevered from the nine parts, Jai 


c. 49. | | 

85 the cafe of Fox and Ayde, E. 1729, in the chan- 
cery; it was objeCted, that the pariſhioners de jure 
ought to make their tithe graſs into hay. But the lord 
chancellor King declared the law to be otherwiſe, and 
interrupted the counſel when they began to ſpeak to this, 
ſaying that all which the pariſhioners were bound to dd 
was, to cut down the graſs and divide it into ten parts, 
after which the parſon was to make it into hay ; and that 
this had been ſo reſolved in a Devonſhire caſe (the caſe of 
one Reynolds.) 2 P. Will. 520. 

Vet in the notes upon the ſaid caſe, by the edidor, it 
is obſerved, that it is called the tithes of hay, and not of 
graſs: and ſo is the aforcſaid conſtitution. 

But whatever the owner is obliged to do of common 
right, the cuſtom of every place is to be obſerved ; ant 
therefore, if the cuſtom be to meaſure out the tenth patt 
of the graſs ſtanding for the tithe thereof, .and that the 
parſon ſhall cut and make it, this is good. And in this 
and all other caſes, when the tithe of the graſs is ſet 
forth, and the owner is not bound to make the parſon's 
tithe into hay; the parſon de jure may make the graſs in- 
to hay upon the land on which it grew, altho' the uſage 
time out of mind hath been to the contrary : And it is 
needleſs for the parſon to alledge a cuſtom for the doing 
of it. Watſ. c. 49. TW 
The finding ſtraw for the body of the church, is no 
diſcharge from tithe hay, becauſe it is no advantage to the 
parſon, who is not charged with the repairs of the church. 
El. 276. 


But 
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But a meadow in the pariſh, of which the parſon and 
his predeceflors had been ſeiſed time out of mind, was 
j 2 conſideration for the pariſhioners to be diſ- 
chaged of tithe hay; for it ſhall be intended, that it 
was originally given on that account. 1 Kall's Abr. 
b49- 


cond mowth, tithes ſhall be paid de jure, without a ſpe- 
cial preſcription to be diſcharged by payment of the tithes 
out of the firſt mowth, and then it {hall be diſcharged, 
1 Rall's Abr. 640. 

But Sir Simon Degge ſays, that tithes are not to be 
paid of the aftermaths of meadows : But if the meadow- 
ing be ſo rich that there are two crops of hay got in one 
year, there the parſon ſhall have tithe as well of the lat- 
ter as of the former crop. Deg. þ. 2. c. 3. 

But if the occupier of the land can preſcribe, that in 
conſideration the owner doth make the firſt tonſure into 
good and ſufficient hay, and ſet it forth in cocks ſuffi- 
ciently dried, then he ſhall be diſcharged of the tithes of 
the 7 this is a good preſcription and diſcharge, 


by reaſon of the labour and coſts he beſtowed in making 


the firſt tonſure into hay. Boh. 46, 47. 
Or if the preſcription be, to be diſcharged of the tithe 
of the aftermowth, only upon confideration that they have 


uſed time out of mind to cut down the graſs of the firſt 


mowth, and the ſame to tedd and ſhake abroad, and the 
fame graſs ſo diſperſed and caſt abroad to gather into weaks 
and windrows, and put it into ſmall cocks at their own 
coſts; this is ſufficient, tho it be not made into perfect 
hay. Cra. Fa, 42. 

And in the caſe of Norton and Brigs, T, 9 W. it was 
fad by Treby chief juſtice, that tithes are not payable 
for aftermowth de jure; and therefore it is but form to 
lay a cuſtom to be diſcharged of tithes of aftermowth, 
in conſideration of making the former mowing into hay; 
for tithes are payable only of things renewing once in the 
year. L. Raym. 242. | ö 

[But it is to be obſerved, that this was extrajudicial, 
being not relative to the matter there in queſtion. And 
this rule, as hath been intimated before, is not univer- 
ally true. ] 
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2. Rolle ſays, that of after mowth, that is, the ſe- Aftermowth, 


ww If a man pay tithes of. hay, it is ſaid, that no After · eatage. 


tithes ought to be paid de jure afterwards for the paſture 
of the fame land for the ſame. year; for he ſhall not pay, 


tithes twice in a year for the ſame thing: far: the after; | 


l paſture 
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; j Lithes. 5 
paſture is only the relicks of the hay of which he hath 
paid tithes before. 2 Inf. 652. 1 RolPs Abr. 640. 
Nor for agiſtments in ſuch after graſs.” x Rolls Ar. 


| 640. Bunb. 1, 7 


But this is to de underſtood; where no more graſs is 
left by the ſcythe than is uſual ; for if more praſs than 
uſual is fraudulently left, the caſe is otherwiſe, Bj, 
18. i 


If an innkeeper pay tithes of hay of certain land, and 


the reſt of the year afterwards putteth into the ſame land 
the horſes of his gueſts which come to market there in 
the ſame town; it is ſaid, no tith*s ſhall be paid for the 
herbage of thoſe horſes, for this is only the afterpaſture 
of the land, whereof he hath before paid tithes. 1 Rolls 
„ e Ik bo 
4. Dr Watſon ſays, the tithes of clover graſs ſhall go 
to him that hath the tithe hay. Watſ. c. 39. 
And in the caſe of Frank!yn and the maſter and brethren 
of St Croſs, T. 1721; the vicar being endowed of tithe 
hay, it was decreed, that he was thereby intitled to clo- 
ver, faint foin, and rye graſs ; which are ſpecies of hay 
that is the genus. Bunb. 79, in ay 
But the ſeed of clover is in its nature a ſmall tithe, 
Wat. c. 49. | VEN 
Thus in the caſe of Wallis againſt Pain and Underhill, 


| H. 1738, a bill was exhibited in the exchequer by the 


plaintiff Wallis, who was tenant or farmer under the im- 
propriator of the great tithes in the pariſh of Prittlewell 
in Kent, and infiſted that the defendant Pain ſowed a field 
with clover which was cut for hay, and that he let the 


- aftermath grow for ſeed which was cut and threſhed for 


feed, of which the plaintiff ought to have the tithe as a 


great tithe, The defendant Pain inſiſted, that he had 


paid the plaintiff for the tithe hay of his —_ and 
that the aftermath of clover ſtood for ſeed, which was a 
fmall tithe, and payable to the vicar. And Mr Underhill 
the vicar, inſiſted upon the tithe of clover ſeed as a vi- 
carial or ſmall tithe. By the depoſitions of ſeveral wit- 
neſſes it appeared, that the difference between clover cut 
for hay, and that cut for ſeed, is conſiderable; when 
made into hay, it is cut while the graſs is green, and ft 
for cattle to eat; when cut for ſeed, it ſtands till the 
ſtalk is good for little or nothing, and the ſeed is the on- 
ly thing of value or regarded. It was argued for the 


plaintiff, that clover ſeed is in the nature of it a great 
tithe, and therefore due to the plaintiff; for as tithe hay 
3 2 15 
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is due to him, the ſeed of that hay muſt of conſequence 
belong to him alſo; that where the parſon is intitled to 
tithe hay, he will be intitled to the hay inade of clover, 
as well as of other graſs; and if to the hay, likewiſe to 
the feed, On the other ſide it was inſiſted, that clover 
ſeed is in its natute a ſmall tithe; that the tithe of no 
ſeed was ever looked on as a preat tithe ; and as to what 
was faid that the ftalk and ſeed ſhould go together, it is 
frequent that the feed or fruit of trees goes to the vicar, 
wheh the tree goes to the parſon: wood is always rec- 
koned a great tithe, and goes to the rector, unleſs the vi- 
car be ſpecially endowed with it; but acorns, as well as 
the fruits of all other trees, were always held as ſmall 
tithes. Lord chief baron Comyns delivered the reſolu- 
tion of the court: That by the' canon law, as long as: 
the diſtinction hath been made. between great and ſmall 
tithes, which is as ancient as appropriations to the reli- 
gious houſes, who uſually engroſſed the great tithes, but 
left the ſmall tithes to the curate, all ſeeds have been rec- 
koned as ſmall tithes.” The common law ſeems to fol- 
low the canon law in this point. And all the refolutions 
relating to tithes which proceed from things newly in- 
froduced into England, have held them to be ſmall tithes; 
as ſaffron, woad, flax, hops, tobacco. As to clover 
ſeed, there doth not appear to have been any expreſs de- 
termination in this point: But it is a ſeed, and all ſeeds 
are mentioned as ſmall tithes, It is true, that clover 
graſs made into hay is of the nature of all other graſs 
made into hay, and conſequently muſt belong to the par- 
ſon, or other who is intitled to tithe hay ; but it does not 
follow, when it ſtands for ſeed, and is not made into 
hay, that the ſeed may not be ſmall tithes. Rape ſeed, 
caraway feed, turnip ſeed, muſtard ſeed are ſmall tithes ; 
but if the herb be growing with other graſs and made 
into hay, it would be great tithe. And all the barons 
agreed in opinion, that the plaintiff's bill ſnould be diſ- 
miſſed. Baron Parker ſeemed to doubt, as it partook of 
the nature of the ſtalk, from whence it was taken. Comyns 


33. 3 | 

And it hath been decreed, fince this caſe, that the 
ted of clover is a ſmall tithe. Bunb. 344. 

A modus may extend to clover, altho' of late only 
drought into England; if the modus be fuch as covers 
al tithes of hay. Bunb. 20. | 

5. Rape feed, is a ſmall tithe. It has not been ſown 
many years in large quantities in this country, And L 

Vor. III. E e do 
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do not find or know of any judicial determination con- 
cerning this particular ſpecies of tithe, The method of 
cultivation of rape ſeed is this: It is ſown in Auguſt or 


September; and ſuffered to grow till the ſeed is quite 


ripe; and then it is cut down, with the greateſt care, 


and if poſſible in calm weather, with ſickles, leſt any of 


the ſeed ſhould drop from the pods, and be loft upon the 


Woad, 


round. - And for the ſame reaſon it is never bound up 
in ſheaves, or made into hattocks: but, as ſoon as may 
be, it is gathered upon a large cloth, brought into the 
field for the purpoſe: and upon ſuch cloth is threſhed 
and dreſſed; and then the ſeed is removed out of the field 
in ſacks or bags. The ripeneſs of the ſeed when proper 
for cutting, and the ſmallneſs of it, renders this method 
of; cultivation abſolutely neceſſary; for if it was to be 
bound up in ſheaves, or gathered into heaps, and then 
removed in carriages or otherwiſe aut of the field to be 
threſhed and dreſſed, a great part of the ſeed would be 
ſhaken and loſt, which would not only be a damage to 
the owner, but alſo to the land, for the ſhaken ſeed 
would grow again, and ſpoil the future crop of grain. 

It is uſual for the occupier of the land to agree with the 
owner of the tithe, for the tithe of rape ſeed at ſo much 
an acre. 

It never has been determined, in-what manner the tithe 
of rape ſeed ſhall be ſet out by the occupier of the land, 
where he does not agree to pay a compoſition for it. But 
the better opinion ſeems to be, that it ſhould be ſet out 
by meaſure in the field, after it is threſhed and dreſſed; 
as, from the manner of its cultivation, the owner of the 
tithe cannot ſooner remove it from the land; and as he 
has no right to enter upon the land for any other purpoſe 
than to take away his tithe, which in this caſe is not 


capable of being taken away before it is threſhed and 


dreſſed, 3 | 

6. Woad growing in the nature of an herb, the tithe 
thereof is a ſmall tithe : as was agreed by all the juſ- 
tices, in the caſe of Udal and Tindal, H. 1 Car. Cro. 
Car. 28. | 

7. No tithes ſhall be paid of fearn. 2 Infl. 652. 

8. It is ſaid, that for heath, furze, and broom, tithe 
ſhall be paid; unleſs the party ſet forth a preſcription or 
ſpecial cuſtom, that time out of mind there hath been 

id milk, calves, or other tithes, for the cattle that have 

een kept upon the fame lands; in which caſe they ſhall 
not pay tithes, . God, 413. Gibſ. 680. | 


Alſo 
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- Alſo if they be burned m the owner's houfe kept for 
f huſbandry within the pariſh, they may be difcharged. 
Ir Mud b. 2. c. 2. Boh. 53. But otherwiſe if fold. Boh. 


, me in the cafe of Roffe and Harding, M. 12 Az. It 
of was admitted, that no tithes are due for furze ſpent upon 


e the premiſſes z but for furze cut into faggots and ſold, 

p it was decreed by the lord chancellor Harcourt, that 

y tithes ſhould be paid. Yin. Diſmes. Z. 31. 

ie | | 

7 II. Agiſtment or paſiurage. 

er | 1. Agiſtment is the feeding of cattle upon paſture lands, Atiſtment, 
od which pay no other tithes; and is ſo called from the what, 

be french geyſer, giſler, [ jacere] to lie; becauſe the beaſts are 

* levant and couchant, that is, lying and rifing. So agi/ter 

be in a foreſt, in an old verfion of the charta de foreſta is 

be called gy/f-taker. 4 Inſt. 293. Ken. Par. Ant. G1 /. 

br 2. Titheof agiſtment of cattle is due of common right; Agitment due 


becauſe the graſs which is eaten is de jure tithable, and de jure. 
muſt have paid tithe if cut when full grown. L. Raym. 
137. 2 Salk. 655. 2 Inſt. 651. 

3 Ts which, the general rule is, that it is to po Shat cattle, 
be paid for beaſts agiſted for hire; or for dry or barren 
cattle, that do otherwiſe yield no profit to the parſon: and 
not for cattle which are nouriſhed for the pfough or pail, 
and ſo employed in the ſame pariſh ; | becauſe the parſon 
hath tithe for them in another kind. 2 %. 652. Deg. 
þ. 2. c. 5. 

But 1 forefgner that lives in another pariſh depaſtures 
ground with cattle bred for the plough and pail, to be em- 
ployed in a foreign pariſh; he ſhall pay tithe for the agiſt- 
ment of ſuch cattle. Deg. p. 2. c. 5. IL. Raym. 129. 

Alſo if the ſame cattle are turned off to be fatted, and 
are grazed, there tithes of agiſtment ſhall be paid; ſince 
they are no way beneficial to the parſon in any other tithes, 
And ſo of cows after they are become barren, and are 
fatted for ſale, Gihſ. 676. 

The like is to be ſaid of horſes; that while they are 
kept for the uſe of huſbandry, no tithe ſhall be paid : but 
if horſes be kept for ſale, or to carry coals, or for the like 
ofices which are profitable to the owner, and not pro- 
4 to the parſon, tithe ſhall be paid for them. Ci,. 

7 a 


But ſzddle horſes ſhall pay no tithes, no more than cat- 
te for the plough and pail, or cattle killed for the uſe of 
| 222 a man's 
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a man's own family; in reſpect of the profit that other. 


wiſe accrues to the parſon from theſe. Bunb. 3. 1 Roll; 
Abr. 641. M IB OE Te OT | 

But if they be horſes of travellers or others taken in az 
gueſt horſes ; it is agreed by all, that tithe of agiſtment is 
due, becauſe no profit otherwiſe accrues to the parſon from 
them. Gzb/. 682. ; t | 

In the caſe of Thorp and Bendlowss, in the exchequer, 
T. 1762. Thorp, as rector of Houghtop in the county 
of Durham, filed his bill againſt Bendlowes (amongſt 
other things) for the tithe agiſtment of his, coach horſes, 
ſuggeſting that the horſes were not kept for pleaſure only, 
but that the defendant made a profit of them, by employ- 
ing them to fetch his coals at ten miles diſtance out of the 
pariſh, and in leading manure, bricks, and wood from the 
pariſh of Houghton to the defendant's lands in the pariſh 
of Darlington, which is the next ajoining pariſh; Which 
fact was proved in the cauſe. The defendant by his an- 
ſwer inſiſted, that the horſes were kept for his coach, and 
for pleaſure only, and were not liable to pay any tithe for 
agiſtment as barren and unprofitable cattle. The court 
were unanimouſly of opinion, that coach horſes were liable 
to pay tithe of agiſtment, and decreed the defendant to ac- 
count for the ſame, and to pay the plaintiff his coſts. 


tot two tithes in 4+. If a man pay tithes in kind to the parſon, for his 


he lame year. 


lambs, fleeces, and other things, going and ariſing upon 
his paſtures, waſtes, or other lands; it is ſaid, | that he 
all not afterwards in the ſame year pay tithes of agiſt- 
ment for the fame paſtures, waſtes, or other lands. 1 Rolls 
Abr. 641. | INT 


But in the caſe of Coleman and Barker, E. 1726; where 
the ſuit was for the tithe of agiſtment of ſheep which were 


depaſtured on turnips remaining on the ground unſevered, 


it appeared that the defendant had paid tithe wool; and af- 
ter ſhearing time fed his ſhcep with turnips, by which they 


were bettered five ſhillings a ſheep; and: tithes were de- 


By whom to be 
paid. 


creed for the depaſturing of thoſe ſheep. Gilb. 231. 
And the like was decreed in the caſe of Swinfen and 
Digby, H. 1731. Bunb. 314. For in ſuch caſe, the ſheep 
being turned off to be fatted, ceaſe to be profitable tothe 
parſon in any other way. 


5. Thetithes for depaſturing unprofitable cattle ought to 
be paid by the occupier of the ground, and not by the 
owner of the cattle. 'Punb. 3. | 

| For if the occupier of the ground were not in ſuch caſe 
made liable, it would be greatly inconvenient for the 2 
ä on 
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ſon to ſue every owner of the beaſts; and perhaps it would 
be hard to be known, and infinite. 1 Rell's Abr. 656. 
De P. 2. C. 5· | 

Bur if it is a common that is depaſtured, the owner of 
the cattle (if known) muſt pay the tithes, and not the 
owner of the ſoil ; becauſe the owner of the ſoil hath no 
profit by it. Bunb. 3. | ; 

6. As to the manner of paying tithe for agiſtment, In what manner 

where no ſpecial cuſtom is, if it be paid for gueſt cattle to be pala. 

taken in, it is ſaid, that the tenth part of the money re- 

ceived is payable for agiſtment ; if for the owner's cattle, 

then the tithe ſhall. be according to the value of the land, 

after the, rate of two ſhillings in the pound : for that they 

cannot otherwiſe be valued, or accounted for, becauſe the 

profits. of the lands for which they are paid, are received 

dy the mouths of the beaſts. 7arſ. c. 50. 

But this way of eſtimation, according to the value, is 

only for convenience; for the tenth part of the produce, 

and not a ſum of money, is undoubtedly due de jure. 

But hy cuſtom, or preſcription, ſuch tithes may be paid 

in other ,manner, as by the acre, and for all manner of 
. cattle together, or the like. Matf. c. 5o. Bunb. 1. 

Where profitable and unprofitable cattle feed together, 
tithe ſhall be paid in kind for the profitable, and agiſtment 
for the unprofitable. Gib. 677. 
7. In the caſe, of Smith and RNoocliſf, H. 1717; they, 

barons were of opinion, that a modus of one ſhilling in the 

pound for paſture, according to the value of the land, was 

a void modus; as is alſo a modus of one ſhilling in the 


ere pound, according to the value of the rent. Bunb. 20. 
ere And the like was adjudged in the caſe of Harriſan and 
ed, Sharp, T. 1724. The ſame being no other than payment 
* of a part for the whole. Id. 174. 
ey IM oj 
_ | IV. Weed. 
ind 1. In the caſe of Hicks and Woodſon, H. 8 & 9 V. it Whether it is 
eep is-faid, that wood is not de jure tithable, becauſe it doth *thablede que. 
the not renew annually; and that therefore inlibels in the ſpi- ä 
ritual court for wood, they alledge a cuſtom. Altho' it 
t to was ſaid, that the practice of the ſpiritual court at this day 
the is otherwiſe: but the court did not regard chat; for Holt 
chief juſtice ſaid, that they made ſtones, gravel, and all 
aſe things tithable. L. Raym. 137. 2 Salk. 656. | 
ar- And preſcriptions of non decimando for tithe wood have 
ſon often been allowed; particularly in the wilds of Kent ny 
; e 3 © 
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of Suſſex: which ſeemeth to ſuppoſe that it is not due of 
common right, but only by cuſtom. Grbſ. 686. 

But in the caſe of Jerda againſt Colley and others, I. 
1720: On a bill by the rector for tithe wood in the pariſh 
of Little Wenlocke in the county of Salop, as it had been 
time out of mind paid in that pariſh, againſt the defend- 
ants, as vendees of Sir William Forreſter ; the defendants 
in their anſwer ſay, that no tithe hath been paid for this 
coppice wood called Holebrook coppice, when felled be. 
fore, and that they never heard that any tithe or modus 
had been paid for wood in that pariſh, It was inſiſted 
-upon for the defendants, that tithe wood was not due of 
common right, and therefore that the proof lay upon the 
plaintiff, and that it was only founded upon a canon in 
diſhtp Stratford's time, and therefore that the defendants 
need not alledge any preſcription or cuſtom by way of ex- 
emption: But it was anſwered for the plaintiff, that occu- 
Piers muſt always ſet forth an exemption. And by the 
court, The defendants ought to have ſhewn ſome exemp- 
tion; and there is no inſtance, that a pariſh can preſcribe 
in non decimando for tithe wood; wilds and hundreds are 
upon another conſideration. — But note, ſays the reporter, 
-altho' the court decreed againſt the defendants, yet it doth 


not ſeem to have been yet certainly determined, that tithe 


wood is due of common right. Bunb. 61. 

But in the caſe of Boulton and Hurſler, T. 2 G. 2. The 
Plaintiff having libelled in the ſpiritual court for the tithe 
of /ykva cædua, the defendant moved the court of king's 
bench for a prohibition: And the ſuggeſtion was, that they 
were timber trees, and of twenty years growth. It was 
urged further, that the court eight grant a prohibition 
even upon the face of the libel, becauſe the demand is ſet 
forth generally, and therefore muft be intended that this 
tithe is due of common right; whereas the right of tithe 
wood is only by cuſtom. And that was the reaſon given 
in the caſe of Hicks and Woodſon, why a hundred may pre- 
ſcribe in a non decimando of tithe wood ; for as by cuſtom 
it grows due, by cuſtom i may be made not due, But 


the court ſaid, that this reaſon indeed was laid down by the 


Judges of this court in that caſe ; but they ſaid, this has 
never been allowed for law by any of the other judges cf 
Weſtminſter hall. And it certainly is not law: for tithe 


is as much due of fylva cedua by the law of England, 2s 
any other tithe whatfoever. And judge Reynolds faid, 


this may evidently be ſhewn not to be the reaſon of this 


law in relation to hundreds; for if it was, — 


E 


7 
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ſon would prove that every private man may preſeribe in a 
non decimando of this nature. And for this reaſon, and 
alſo becauſe the defendant in the ſpiritual court had not 


alledgod in his plea there that the trees were of twenty 
years growth, a prohibition was denied, 1 Barnard. 71. 


2. That wood is a pradial tithe is pin ; but whether Wh-ther it is 
great or ſmall, hath been a queſtion between the parſons ob. imall 


and vicars; and it hath been reſolved, that if a vicar be* 
only endowed with the ſmall tithes, and have by reaſon 
thereof always had tithe wood, in ſuch caſe it ſhall be ac- 
counted a ſmall tithe, otherwiſe it is to be accounted 
amongſt the great tithes, Deg. p. 2. c. 1. — But this doth 
not alter the quality of the tithe: and the vicar's having 
received it, may be evidence of a grant thereof having 
been made ſubſequent to the endowment, altho' ſuch ori- 
ginal grant is now loſt ; but is not evidence that wood in 


it ſelf is a ſmall tithe. 
3. By a conſtitution of archbiſhop WVincbelſea; Tithes Tithe of ſylva 

ſhall be paid of trees, if they be fold: Which Lindwood ann Þy the 

explains of large trees, which bear no fruit, and being 1 


cut down are not fit for timber, but are uſed for fuel. 


Lind. 200. a 

And by a conſtitution of archbiſhop Stratford: Foraſ- 
much as divers perſons do refuſe to pay tithes, which are 
notoriouſly due, of their ſylva cædua, and of the wood 
thereof being felled, which things do not require fo much 
labour as the fruits of the ground ; and thiak that they 
lawfully refuſe the ſame, becauſe they have not paid tithes 
thereof in times paſt; and withal do render it doubtful 
what ſhall be deemed ſylva cædua: We do therefore de- 
clare that ſylva cædua is that, which of whatſoever kind 
of trees it is, is kept on purpoſe and is mature and fit to 
be cut down, and which being cut down ſprings again 
from the ſtump or rcots ; and that the tithe ought to be 
paid thereof as a real and prædial tithe ; and that the poſ- 
ſeſſors of ſuch woods ſhall by all manner of eccleſiaſtical 
cenſures be compelled to pay the tithe thereof when cut 
down, as of hay and corn. Lind. 190. 


4. But by the ſtatute of the 45 Ed. 3. c. 3. it is enacted — Ws atute 


as followeth : At the complaint of the great men and the 
commons, ſhewing by their petition, that whereas they 


ſell their great wood of the age of twenty years, or of 


greater age, to merchants to their own profit, or in aid of 
the king in his wars, parſons and vicars of holy church do 
implead and draw the ſaid merchants in the ſpiritual court 
for the tithes of the ſaid wood in the name of this word 
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Na tithe of wood 
for timber, 


x 


2 


called ſylua 3 . — cannot ſell their woods 


to the very value, to the great damage of them and of 
the realm; it is ordained and eſtabliſhed, that a prohibi- 


tion in this caſe ſhall be granted, and upo 
attachment, as it hath been uſed before this time. 


5. The wood intended in this ſtatute, is ſuch as is fit 


on the ſame an 


for building of houſes and ſhips ; and therefore without 
doubt it comprehends oak, elm, and aſh; but it hath al- 
ſo been adjudged to * e 83 as n in Buck- 
inghamſhire and ſome other counties, where better timber 


is not to be had, or is very ſcarce, 


And thoſe trees are 


free, not only as to the trunk of timber, but alſo as to 
the bark, root, and germias that grew upon the ancient 
ſtack ; and it is not material, how oft or how ſeldom 
the branches thereof are lopped, becauſe being once free 


they are always free. 


4 
And it hath been alſo reſolved, 1 * oak under 20 years, 
being fit for timber in time to come, ſhall not pay tithe; 
and that tho' it ſtands till it is rotten, and unfit not only 
for timber, but for all manner of uſes, except the fire, 
it ſhall be privileged, upon this general maxim, that 


once diſcharged and always diſcharged. 


640. 


But in the caſe of Buckle and Fanecrs, 1792. 


1 Rolls Abr, 


Upon a 


bill for tithe wood in Erith in Kent, above 20 years 
growth, part uſed for timber, and part made into billets 
and faggots; it was reſolved, that the laſt ſhall pay 


tithes : 


for the trees being above 20 years growth alone 


| will not privilege them, but the uſe. And the fame re- 


| ſolution was in the caſe of A#on and Smith, which was 
reheard and reviewed; and of Franklin. and Janes, | in the 


Pas 1694; and alſo in the caſe of Cawper and Layfeld. 


unb. 


9. 
And in the caſe of Greenaway and the earl of Kent, H. 


1704; timber trees above twenty years growth, cut and 


corded for fuel, 


and the bark ſtripped from the ſame, 


were adjudged to pay tithes, as well as underwood ; but 
that no tithe was due for ſuch wood above twenty years 
* nor of the bark thereof, which was not corded. 


unb. 98. 


But, finally, in the caſe of Maltun and lady Mary Try- 


on, Dec. 15. 1751. 


The plaintiff brought his bill as 


rector of Micham in Surry, for the tithe of the tops and 
lops of old pollard oaks, aſhes, and elms ; and of the 


. 


19 and bodies of che Wilbraham ar- 


gued 
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gued for the plaintiff: The tithe of wood is certainly | 
payable ; and the law as to this is now pretty certain. 

The 45 Ed. 3. is an explanatory law; and all lops and 
tops are tithable if the tree be under 20 years growth. 
Before the ſtatute of ſylva cedua, all were tithable ; but 
t by that law it is declared that all timber trees ſhould be 
t exempt: And the reaſon is plain; for timber trees yield 
- but one profit, and that but once in a century; and 
. therefore as it was ſo long before the owner had a profit, 


% my 


r that wood was exempt. But even by this act it was not 
meant that the whole tree was exempt; the body only, 
) not the tops and lops were ſo. Since this act, the counts 
have gone ſo far, as to exempt all parts of the tree: and| 
] even germins from theſe trees have alſo been determined | 
to be exempt. After this, the courts endeavoured to 
bring it to ſome rule; and the buyers were always to 
; pay the tithes. Afterwards, the courts held, that trees 
; not converted to the uſe of timber were tithable ; and on 
' this fome caſes have been determined. As the caſe of 
| Man and Somerton, 1 Brownl. 94. So the caſe of Hawes 
and Cornwal, 1 Lev. 189. where it is ſaid, that wood 
for firewood, tho' of 25 years growth, ſhall pay tithe 
when felled. So in the caſe of Rapley and Lloyd, all wood 
| for burning was held tithable. In the caſe of Briggs and 
Martin, T..6 W. a bill was brought by the plaintiff, as 
| leſſee of the rectory of Bromley in Kent, for tithe wood 
made into bavings : The defendants by their anſwer in- 
ited, that old pollards and dotards paid no tithe'; but not- 
| withſtanding this, the court decreed an account and ſa- 
tisfaction to the plaintiff for them. The courts ſeem to 
| bave gone a ſtep further. They have had regard to the 
ule made of the wood, and not to the age of the pollard : 
namely, what was uſed for timber, and what for fire- 
wood ; the former was held to be exempt, the latter to 
pay tithes. And agreeable to this was the caſe of Green- 
avay-and the earl of Kent, before the lord chief baron 
Ward. The bill was brought by the plaintiff as vicar of 
Walford in Herefordſhire. The defendant inſiſted, that 
no tithes were due of ſuch wood as was above twenty 
years growth. A croſs bill was brought. And on hear- 
ing the court declared, that the plaintiff was intitled to 
the tithe of all wood above 20 years growth as well as 
under, which was corded, but not otherwiſe. But it 
may be objeQed, ſhall tithes be ſo uncertain, as to be 
&termined by the uſe of them? I anſwer, that in many 
cles tithes muſt depend upon the uſe of them. _ 
| wood, 
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wood, if it is made into bavings ſor firing, it is titha. 
ble; if to make fences, it is not ſo. 80 if one fats 
cattle on land, agiſtment is due for them; ſo if he keep: 
cattle as barren, tithes are paid: but cattle kept-for the 
plough are exempt, and even thoſe reared for the plough 
are exempt. Theſe are all eſtabliſhed caſes, and do not 
want any confirmation. The caſe of Brook and Rogers, 
Moor 908. is very expreſs, that if timber is lopped before 
20 years growth, tithes ſhall be paid of the loppings, 
And if theſe trees in queſtion have been conſtantly cut, 


and tithes have been paid of them without any contra- 


diction (as is now in proof), why is not this an evidence 
that theſe trees were cut before 20 years growth, and ſo 
out of the ſtatute of ſylva cædua? And this preſumption 
may more naturally ariſe in this caſe, for the falls here 
happen but once in 16 or 20 years; and one of the 
plaintiff's witneſſes ſpeaks to tithes being paid of theſe 
trees 45 years ago without any moleſtation whatſoever ; 
and there is not one witneſs produced for the defendant, 
who will venture to ſwear, that ever one load of timber 
was cut without paying tithes : And if that be the caſe, 
the natural preſumption is, that this wood is tithable; 
for it has paid tithes, as long as memory can go back, 
As to the beech; if it be timber, as inſiſted upon by the 
defendant, then it comes within the ſtatute of ſylva cz- 
dua: And this matter muſt be tried, if the parties think 
it worth their while to diſpute it ——By Mr Sollicitor 
General for the defendant : The queſtion now put is, 
Whether the tops and lops cut from trees above 20 years 
growth are liable to pay tithe if cut in order to be uſed 
as fuel, And this is a queſtion of a very extraordinary 
nature indeed, and contrary to both old and modern law, 
For no point was ever laid down more clearly, from the 
time of Edward the third to the preſent time, than this, 
that tops and lops of trees above 20 years growth are 
always exempt: And the reaſon is, when once it is pri- 
vileged, it always remains ſo. The caſe in Moor gcb. 
Cited for the plaintiff, is expreſsly for the defendant ; for 
that particularly ſtates, that if not cut within the 20 
years, then it is exempt. And fo have been abundance 
of other caſes. And how can the right of the parſon 
ariſe from the uſe of the thing? How is it poſſible for the 
parſon to know the owner's intent? The right therefore 
ought to commence from the time it is cut and ſevered. 
The earl of Kent's caſe does not prove the preſent diftinc- 
tion, For that proves, that the trees themſelves were in 

0 | queſtion 3 
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u- queſtion ; and nothing at all was ſaid of the lops and 
ats tops. Beſides they were not pollards or dotards, but 
eps young oaks. This proves that all trees cut down and 
the uſed for fire would be liable to tithes. But this proves 


gh too much. But there is a note on the back of Mr 
not Browne's brief in that cauſe (which I have), that ſettles 
ert, what this caſe was: He ſays, there was poſitive evidence, 


ore that the trees corded had grown from ſtems of old wood, 


gs. and was formerly coppice wood; and this will alter the 


ut, caſe greatly. The caſe of Layfield and Cowper, T. 1698, 
ra- was on a bill for tithes of lops and tops of timber trees; 
nce the defendant inſiſted, that they were the product of 
l fo deech and aſh trees; he admitted, he did convert them 


ion to fuel and cordwood; but, in regard that they were 
gere above 20 years growth, inſiſted, that they were exempt: 
the By the decree, an account was directed for wood in ge- 
heſe neral; and exceptions were taken to the remembrancet's 
er; report, that he had taken no notice that theſe beeches 
ant, were ſome 30, ſome 50 years growth, and were timber, 
nber and therefore exempt ; and of that opinion was the court. 
aſe, In the caſe of Bibey and Huxley, H. 1724, the bill was 
* | for tithe of coppice and other wood : The defendant inſiſted, 
ac 


that he had felled ſeveral timber trees of twenty years 


the and upwards, and had dug up ſeveral roots, and made 
cx. them into ſtacks, and made the tops into faggots; ſome 
hink were uſed for repairs, others for fuel; and as theſe were 
citor 


all above the age of 20 years, the body with all the reſt are 
exempt from - =» Lorry by law: And it was decreed, 
that the plaintiff ſhould have an account of the tithe 
wood ; except for the tithe of oak, aſh, and maiden trees 


ina +f beech proceeding from ſtools above 20 years growth : 
law, The application therefore to fuel, does not make the dif- 
n the ference, But it is objected, that it muſt be preſumed 


theſe trees now in queſtion were cut before 20 years 
growth ; -and therefore never had the privilege: But as 
that is not charged by the bill, it cannot be preſumed, 


8. As to the beech, if infiſted on, it muſt be tried. — By 
for the lord chancellor Hardwicke : the tithes demanded by 
e 20 


the bill are of two ſorts; firſt, tops and lops of old pol- 


dance lard oaks, aſhes, and elms; ſecondly, beech trees, both 
arſon body and branches, The principal queſtion arifes on the 
or the tops and lops of old pollard oaks, and the reſt. There 
refore is no difference in point of fact. It is admitted on both 
_ ſides, that there is no coppice wood in this ground; that 
ſtinc- 


that they are ancient pollards ; and as to the beeches, 
taat they are of 20 years growth and upwards and the 


greateſt 
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Tithes. 
eateſt part of them was cut and made into billets 
oh ld for fire, except a ſmall part of them 90 — 
uſed. for poſts and rails. The plaintiff has proved, that 
at two former falls, tithes were ſet qut and taken of this 
wood, the one in 1712, the other in +728. On the o- 
ther hand, the defendant has not proved any fall when 
tithe was not paid; but has proved, that in theſe tuo 
falls the family lived in Northamptonſhixe, and knew no- 
thing of their being ſet out and taken, and that no other 
wood in the pariſh does pay tithe, or ever had paid. 
The plaintiff has founded his right on this; namely, the 
aſe and application of the things of which tithe is de- 
-manded : But tho' this be the general right ſet forth in 
the bill; yet if any other right apears, the plaintiff will be 
intitled to an account. This is a queſtion of very great 
conſequence, both to the owners of wood, and to the 


clergy alſo; and has been argued both from reaſon and 


authorities. And upon the reaſon of the thing, it has 
been ſaid, that there is no more reaſon, why tithes ſhould 
not be paid of wood, than of any ocher product of the 
earth, for it annuatim renovat : But this proves too much; 
for according to this reaſoning, all wood in general 
would be liable; and tho' this does annuatim creſcre, yet 


jt does not annuatim renovare; at common law coppice 


wood is ſubject to tithes, tho” it does not annuatim reni- 
vare; yet in its nature it ought to pay; for it is cut 
under a certain courſe of years, and is looked upon as 
an ordinary ſtated renewal, like the caſe of ſaffron; but 
of timber trees the ſtated rule is otherwiſe, there the law 
does not wait for a ſtated courſe of felling. It was fur- 
ther reaſoned for the plaintiff, that the lops and tops of 
pollards are tenancy profits: But this is no rule of tithes; 
and varies in different counties; and would make the af- 
fair of tithes very uncertain; and in many places, the 
lops of ſpiral trees are allowed to tenants for fire wood, 
and yet ſuch lops are not tithable. It was further ſaid io 
be reaſonable, that the z ſe and application ſhould deter- 
mine whether the thing was tithable or not; that as 2 
coppice is liable, ſo it is reaſonable that any other wood, 


not timber, but uſed for fuel, ſhould be ſo too: But this 


goes to the queſtion put in iſſue by the bill, and I am a- 
fraid would be a very dangerous innovation; the 
Aubſequent uſe of the thing, as it does not alter the na- 
ture, cannot give a tithable quality which it had not be- 


* — if it could, why not vice verſa, that is to lay, if 


wood not timber ſhould be applied to the uſe of ande 
| : Why 
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why ſhould not ſuch. uſe exempt. it from the payment/ 


of tithes? | This K heard of, yet it is e- 
qually reaſonable... It is ſaid, there are certain caſes, 
where the uſe and application of the thing ſhall make 
it tithable; and there will appear no greater uncertainty 
in one caſe than in the other; as for inſtance, wood cut 
to be burned in the houſe of a pariſhioner, this was ſaid 
to be not tithable 3 but that is not true, unleſs by cuſ- 
tom; for it was otherwiſe determined in the caſe of 
Norton and Fermer, Cro. Cha. 113. It was ſaid alſo, that 
cattle for the plough and pail are not tithable; ſo there 
the uſe determines: But this is not a prædial, but a mixt 
tithe, which the pariſhioner is not obliged to ſet out at 
a particular place or time; and the parſon receives it in 
another manner, by taking the tenth part of the prokits. 
In many eaſes. it js impoſſible to ſay, to what ufes the 
wood may be applied: the owner may ſell it ſtanding, 
the buyer to cut it; and if ſo, how is the intention to 
be known? and in many counties where timber is very 
entiful, there it is often cut down and uſed as fuel; 
and if the uſe and application was to prevail, it would 
make two different common laws of tithe, and this with- 
out any cuſtom, Ihe law for tithes of wood is a poſi- 
tive law; to wit, that of all timber trees of 20 years 
growth or upwards, whether timber by law or 2 
zo tithe is to be paid, either of bodies, lops, or taps. . It 
bas been much controverted, whether the ſtatute of ſyl- 
va cædua is a new law or only declaratory of the com- 
mon law : the latter is now the ſettled opinion; for the 
words of the ſtatute are, it has been ufed of old. In the 
tute the wood is particularly mentioned, and its age 
and growth; but not one word is ſaid of the uſe: and 
the opinion of all the courts..upon the conſtruction of 
this ſtatute has been, that where the tree is timber, by 
law or cuſtom, of 20 years growth or upwards, it is ex- 
empt. And in 2 {n/t. 642, 643. the rules are very par- 
ticularly laid down. Theſe rules have not been contra- 
dicted, except in the caſe of germins that came from old 
ſtools, and which is the caſe of moſt coppices in Eng- 
land. But it is aſked, what difference is there, if ger- 
mins grow from trees intirely cut down, or from trees 
that have been lopped? I anſwer, that the difference is 
great; for in the caſe of germins that come from ſtools, 
no tree remains from whence the privilege is — 4 
but in the caſe of lops and tops the tree remains, and ſo 
does the privilege, I come now to conſider the caſes 
| cited 
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eited againſt this doctrine by the counſel for the plaintiff, 


The caſe of Man and Somerton, 1 Brownl. 94. is not 
applicable to the preſent caſe. The caſe of Hawes and 
Cornwall, 1 Lev. 189. is this: Wood cut for firing, 
« tho' above 20 years growth, ſhall pay tithes ; and ſo 
& pollards, if above 50 years“: But this is very ſhort 
and imperfectly ſtated, and is not ſupported by law at all; 
and by report of the ſame caſe in 1 Sid. it is ſaid, that 


the wood was coppice wood; and by the determination, 


moſt probably it was ſo, and therefore proves nothing for 
the plaintiff. But it is ſaid, there is no difference be- 
tween pollards and underwood, for pollards are not tim- 
ber : but I anſwer, that pollards having gained this pri- 
vilege, always retain it ; and the bodies of pollards may 
ſerve to many uſes as timber doth ; and if dotard trees 
are privileged, much more ought pollards, The next 
cafe cited was that of Brigs and Martin, which was on 
a bill for lops and tops of old pollard and dotard trees; 
and. an account was accordingly directed: But on what 
this was founded, does not appear, nor whether theſe 
pollards were under the time of privilege or not; and 
what makes this caſe the more extraordinary is, the de- 
cree in the caſe of Northley and Colbe in the very next 
term, and it is directly contrary ; and the only way of 
reconciling theſe two caſes is, that in the firſt caſe it muſt 
have appeared that the pollards were cut before 20 years 
growth. Greenaway and the earl of Kent, was the next 
caſe, and moſt principally relied on ; and the ground of this 
decree was, that all wood, even above 20 years, that 
was cut and corded, ſhould be tithable; and goes further 


than any caſe before or ſince : but the lord chief baron 


Ward in that caſe was of a quite different opinion, and 


made a learned argument againſt the decree ; but the o- 


ther three barons differed from him; therefore, I obſerve 


this was not a uniform authority; and I think the chief 
baron Ward's was the beſt opinion: baron Price's rea- 


ſons in that cauſe do not ſatisfy me at all; when he was 


conſidering the ſtatute of ſylva cædua, he ſaid, that an- 


cient ſtatutes muſt be conſtrued according to the intent, 


and not literally; and that great wood does not in its 


ſtrict ſenſe mean trees of this ſort, but ſuch wood as is 
applicable to large buildings; which is in effect to ſay, 


that a tree which in its nature is timber, yet if it is not 


large, and is applied to firing, ſhall be tithable : another 


ground that he went upon was, the ſtatutes relating to 
the 
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the rules of felling of wood, but theſe are rules laid 
down only for the preſervation of timber, and cannot be 
applicable to tithes that are demanded of them: and up- 
on the whole, this determination is directly contrary to 
all the other authorities; for there is a tempus conſlitutum, 
and that cannot be departed from; and I will ſay further 
that there has been no precedent ſince to follow it; for 
as to that caſe of Bibey and Huxley, that is rather againſt it. 
If theſe trees now in queſtion, were lopped and made pol- 
lards before 20 years growth, and ſo have continued to 


be Jopped, then they will be liable to tithes : But this is 


2 queſtion of fact proper to be tried, being too much 
for me to determine upon the evidence now laid before 
the court: I am rather inclined to think that they were 
not, for the plaintiff himſelf in his bill has ſtated them 
to be ancient pollards and large. The ſecond queſtion re- 
lates to the tithe of beeches, both bodies and branches? 
And it is not diſputed, but that this wood is above 20 


years growth: And then the matter of fact muſt be -7 
tried, whether it is timber by the cuſtom of the coun- * 


try: And if ſo, it will be exempt ; otherwiſe it muſt 
pay tithes. OR 

[After all, it muſt needs be difficult oftentimes preciſe- 
ly to determine the age of oaks, aſhes, and other trees; 
which ſpring frequently from ſeeds ſhed upon the ground, 
of which no account is, or can be, kept by the owner or 
any other. In many places, where wood is plentiful and 
grows freely, it is the cuſtom to eſtimate the ſame by 
meaſuring round the middle part of the tree : and if it is 
24 inches in circumference, it is deemed of 20 years 
growth; if under that meaſure, it is accounted under- 
wood, ] 

6. For of wood not fit for timber, tithes ſhall be paid. 
As of hazel, birch, willow, whitethorn, holly, alder, ma- 


inferior nature, and. unfit for building; of theſe tithes 
ſhall be paid, tho' they be above 20 years growth. x 
Rolls Abr. 640. . 
Yet the ſcarcity of other timber (as hath been ſaid) 
and cuſtom of the country to put ſuch trees to the 
uſes of good timber, may free them, being of twenty 
years growth or under, from payment of tithes ; as hath 
particularly been adjudged of aſp, cherry tree, and other 


like trees in Buckinghamſhire: ſo of willows in the 


county of Southampton, 


7. And 
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Bat only of wood 
not fit for time 
ple, aſp, hornbeam, and ſuch other like trees of baſe and ber. 
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432 Tithes. 
No tithe of the 7. And if a man eut down a coppice wood, and thereof 
roots of trees. pay his tithes, and afterwards before any new branches 
fpring out, he grubbeth up the roots and ſtubbs of the 
wood, he ſhalt not pay tithes thereof, for that they are 
cel of the frank tenement, and not annually renewing, 
1 Rolls Abr. 637. 
Nor of wood for © 8. Alſo trees Eut only for mounds, plough gear, hedg. 
buſbandry or ing, fencing, fuel, maintenance of the plough or pail, are 
_ not tithable. 2 Inf. 655. e 28 1 
But this is to be alledged, not abſolutely, that by the 
law of the land wood fo applied ſhall not pay tithe ; but 
modo, that is, that the parſon hath ſome conſideration 
for it, or at leaſt that the houſe is for maintenance of huſ- 
bandry, by reaſon of which the parſon hath more plentiful 
fithes. By which rule, if a man hath an houſe of huſ- 
bandry with lands, and demiſing the lands, reſerveth the 
houſe, tithe of firewood is payable. G3. 686. 
Nor for hurdles . 9: For oſiers employed in hurdles for ſheep, no tithe 
of ſheep. mall be paid. G:b/. 684. | 
oe fer hop 10. If wood be cut to make hop poles, and ſo employ- 


— ed, no tithes are due, where the parſon or vicar hath tithe 

hops. Bunb. 20. 3 ä | 
For making 1. If a man cut down wood, and burneth it to make 
brick: brick for the reparation of his houſe within the pariſh, for 


the habitation of himſelf and his family; no tithes ſhall be 
id for this, inaſmuch as the parfort hath the benefit of 
labour of his family. 1 RolPs Abr. 645. 

But if a man cut down wood, and burn it to make 

*. bricks for the enlargement of his houſe within the pariſh, 

more than is neceſſary for his family, as for his pleaſure 

and delight, he ſhall pay tithes for this. Accordingly, 

where the plaintiff in prohibition had affirmed, that he 

| burned it for the reparation and enlargement of his houſe, 

nerally, without ſaying for the neceſſary habitation of 

his family, a conſultation was awarded; for the court 

faid, that by this ſurmiſe he might build a caſtle, and yet 
pay no tithes. 1 Rolls Abr. 645. 

Fruit trees. 12. If a man pay tithes for the fruits of trees, and af- 
terwards cut down the ſame trees, and maketh them into 
billets or faggots, and ſelleth them; he ſhall not pay tithes 
for the billets or faggots, for that this is not a new in- 
creaſe. 2 Inſt. 621. 1 RolPs Abr. 641. ; 

Nurſeries, 13. Concerning nurſeries, or trees tranſplanted, it 
hath been reſolved, that where the owner dug them up, 


and made profit of them, and ſold them in another pariſh, 


tithe ſhould be paid thereof: and if the owner ſells ** 
; - * 


\ | | 
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and pulls them up himſelf, the owner ſhall pay the tithes; 
but if he ſell them particularly to another, the vendee 
ſhall pay the tithes. Gihſ. 683, 684. God. 431. 
14. When wood is titheable, it is ſet out while ſtand- In what man- 


ing, by the tenth acre, pole, or percli; or when cut 2 52.3 paid. 
down, 2 tenth faggot, or billet, ac che cuſtom hath 2 * 
been. Mood b. 2. c. 2. Or, if there be no cuſtom, then 


. 


— 


the general rule ſeemeth to be, ſo ſoon as the tenth can e AF 


be ſevered from the nine parte. — 
Where a wood is cut, conſiſting of the loppings 5 2. 
t trees and of underwood, and the proportion on one gt l 
fide or the other ſide is fo ſmall, as not to quit the charge b 
of ſeparating; it is ſaid, that the whole ſhall pay tithe or 
de diſcharged, according as the greateſt part is tithable or 
not titheable. G:bſ 667. 3 

But this can only be an argument of convenience; and 
cannot in any reſpect alter the nature of the tithe, ' 

15, Of underwoods fold ſtanding, the tithe ſhall be By whom to be 
paid, not by the ſeller, but by the buyer. God. 45 5. Paid. 
1 

But if a man ſell wood to another, and the vendee 
burneth it in his houſe; in this caſe, it is ſaid, that the 
vendor ſhall be charged for the tithes, and not the ven- 
dee; for that no tithes are due for wood burned in one's 
houſe. By the civil law, it is ſaid, that the parſon hath 
election to ſue either of them; but this is againſt the com- 
mon law. I. RblPs Abr. 650. 

In ſhort, the matter ſeemeth to be plainly this: That 
he ſhall pay tithe, to whom the other nine parts belong 
when the tithe becomes due. ] 

16. A preſcription by one, to pay but three farthings Modus. 
for the tithe of all willows cut down by him in ſuch a 
pariſh, was declared to be ill ; becauſe if he cut down all 
the willows of other men too, only three farthings ſhould 
be paid for all: but to have preſcribed for all willows cut 
"vx upon his own land, would have been good. Godb. 

0, | g dont tine 

lt is a cuſtom in ſome places, to give an hearth penny 

for eſtovers burnt ; by which they are free from the tithe «. 
of wood burnt for fuel. Boh. 57. | 


V. Flax and bemp. 


| Flax hath been adjudged to be a ſmall tithe; and fo to 
continue, notwithſtanding its being ſown in large fields. 


eib. 680, a 


01. III. A Concerning 
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| Whereas the manner of tithing 
difficult, * thereby chargeable and vexatious bs 


Concerning which, by the 11 ( 12 JF, 6. 16. it i 
enacted 28 followeth ; Whereas the ſowing of hemp and 
flax is and would be exceeding beneficial to England, b by 
reaſon of the multitude of people that are and would be 
employed in the manufacturing of thoſe two materials, 
and therefore da juſtly — reat encquragement ; and 

— and flax is exceeding 


and animoſities, between parſons vicars im ropriators and 
their pariſhioners for remedying whereof, it is enacted, 
that every perſon who, ſhall ſow any hemp or flax, ſhall 
pay to the parſon vicar or eee 25 the ſum of 
Rve ſhillings and no more, for eact of hemp and flax 
ſo ſown, before the ſame be carcied . the ground, and lg 
proportionably for more or leſs ground {q ſown : for the 


recovery of which ſum or ſums, the parſon vicar or im- 


propriator ſhall have t 
ed of by the laws of thi 

Provided, that this. ſhall not extend to. charge any lands 
diſcharged by any modus decimandi, ancient compoſition, 
or otherwiſe dicharged of tithes by law. 4 3 


VI. Madder. 


By the Goo rule, that the tithe which. proceeds from 
things newly introduced ir © England Lach n adjudged 
to be a ſmall tithe, the tithe of madder may be deemed 
alſo a ſmall tithe, | 

Concerning which, it it enacted by the 31 C. 2. c 12, 
(which is in force for fourteen y $). as. followetb ; 
Whereas madder is an ingredient elem ally neceſſary in 
dying and in callicge printing, bath of; great conſequence 
to the trade and —.— of thi kingdom, and may 
he raiſed therein equal in goodneſs, if — 4 to any 
foreign madder; therefore, for the encoyragement of the 
growth thereof, it is enacted, that every perſon who ſhall 
plant grow raiſe or cultivate any madder, Tall pay to the 
parſon vicar curate of impropriator.of the pariſh or place, 
the ſum of five ſhillings an acre 15 more, apd ſo pro- 
portionably, in lieu of all manner, of tithe. of madder ; 
for the recovery whereof, the parſon vicar or impropria- 
tor ſhall have the common and uſual. remedy allowed of 
by the laws of this realm. f. 1. 


Provided, that no madder ſhall he carried off the ground 


common and uſual remedy allow - 
land. ſ. 1. 


on which it grows, bef ITS Pay Enden of the ſaid ſum here- 


in directed in lieu of ti 
Provided 


Tithes. 
Provided alſo, that this ſhall not extend to charge any 
hands diſcharged by any modus deeimandi, ancient com- 
poſition, or other diſcharge of tithes by law. ſ. 3. 


VII. Habs. 


Hops pay a prædial tithe ; and regularly are accounted 
among ſmall tithes. God. 414. + 

Thus in the caſe of Franklyn and the maſter and bre- 
d, thren of St Croſs, T. 1721; the vicar being endowed of 
(wall tithes, it was decreed, that he was thereby intitled 


S S Ru S K Re 


of to hops, being a ſmall tithe, tho' of growth ſince the en- ; 


* dowment. Bunh. 79. | 
0 Tithes of hops are not to be paid till after they are 
he picked, and before they are dried ; every tenth meaſure, 
4 Bub. 20. | : 
* In a late caſe, Mr Chandler, planter at Maidſtone in 
Kent, having ſet forth the tithe of his hops by the tenth 
pole 9 1 Mr Bliſs the impropriator brought this 
matter before the court of exchequer ; where after long 
debate of counſel on both ſides, and reading three former 
deerees, the court again declared this method of ſetting 
forth to be illegal. | 

And, finally, in the caſe of Walton and Tyers, May 
, 1753- Mr Tyers, having planted a conſiderable 
number of acres with hops in the pariſhes of Mickleham 
aid Darking in Surrey, of both which pariſhes Mr Wal- 
jon was incumbent, offered to pay to him after the rate 


* of 201, an acre for the tithe thereof; which Mr Walton 
* refuſed. Whereupon Mr Tyers gave him notice, that 
* on ſuch a day he would begin to gather his hops, and 
— vould regularly ſet out every tenth hill thro' all his hop 


plantations as the tithe thereof, by ſevering the bind of 
the hops from the ſoil, and leaving the ſame on the poles ; 
and that he would in the ſame manner daily ſet out the 
the of his hops, in order that Mr Walton's agent might 
be preſent at the reſpeRive times of ſetting out the tithe, 
and might carry away the ſame in due time, Mr Wal- 
ton faid, that this method of tithing was new and contra- 
fy to law, and that he would not take the tithe in that 
manner ; but that he expected the whole crop ſhould be 
gthered, and afterwards meaſured in baſkets, and that 
very tenth baſket of hops, after being ſo meaſured, ſhould 
be ſet out for the tithe thereof. This Mr Tyers refuſed 
ts do, and proceeded according to his notice to ſet out 
de tithe in the manner + ama leaving eve 

| f 2 ten 


j 


EIS -- 


„ 
LY 
N r 
e, 
= 
"Y 6 
1 
: 
& 
* 
. My N 
9 
£ 
| * 
ve 1 
I * 
_ 
\ 8 
= 
I 
*. 
A 1 
S. 
1 
7 5 
Fl 
. 
N 
2 
f 


Tithes. 
tenth hill ungathered, having cut or ſevered from the ſoll 
the binds or {tems on which the hops on every ſuch tenth 
hill grew; and renewed his notice daily whilſt his hop 
gathering continued, Mr Walton did not meddle with 
the tithe ſo ſet out; and after the hops had continued for 
ſome months upon the poles on every tenth hill as afore. 
faid ungathered, and ſo became ſpoiled and rotted, Mr 
Tyers brought an action for damages againſt Mr Walton, 
foraſmuch as he was thereby hindred from drefling and 
cultivating his hop plantations.” ” Upon this, Mr Walton 
filed his bill in the exchequer againſt Mr Tyers, thereby 
inſiſting, that the manner in which Mr Tyers had ſet 
out the tithe of his hops, by leaving the hops. on every 
tenth hill, and ſevering the binds from the ſoil, was not 
a proper method for ſetting out ſuch tithes ;5 but that the 
tithe of hops ought by law to be ſet out after the ſame are 
picked from the bind or ſtem. And, on hearing, the 
court declared, that the method of tithing hops inſiſted } 
on by the defendant in his anſwer, is not a good ſetting 
out of the tithe of hops; but that hops ought to be pick- 
ed and gathered from the binds, before they are titheable. 
Mr Tyers appealed to the houſe of lords ; ſetting forth, 
that the manner of ſetting out the tithes by the admea- 
ſurement of the hops in baſkets, would be very preju- 
dicial and inconvenient to both parties, as the hops by that 
means would be neceſſarily bruiſed, the flower and condi- 
tion thereof hurt, and the hops thereby very much da- 
maged ; that it hath been uſual of late years, for hop 
planters to direct their gatherers to pick or aſſort their 
hops into different pokes, according to their different de- 
grees of fineneſs and colour, to wit, the fine and the 
brown ; and ſuch aſſortment is the moſt material and ex- 
penſive part of the manufacturing of hops, thrice as 
much time and expence being required in picking and 
aſſorting hops into two different parcels, as is neceſſary in 
picking them into one poke when firſt gathered; and 
that it is unreaſonable, that perſons claiming tithes ſhould 
have the benefit of this part of the manufacture of hops, 
which coſts about 51 an acre, without making any al- 
lowance, or contributing any ſhare to the expence and 
praying relief, for theſe (amongſt other reaſons) : Firlt, 
There is no poſitive law, to regulate the manner of tith- 
ing hops; neither is it fixed by immemorial uſage or cuſ 
tom; the determinations of courts relating thereto have 
been various; and therefore that manner of tithing ſeem 
moſt juſt and equitable, which is both the leaſt prejudi 
, 2 c 
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cial to the owner, and moſt beneficial to the parſon or 
impropriator. Secondly, The manner inſiſted on by the 
reſpondent,” by picking and then ſetting out the tithes by 
admeaſurment in baskets, is ſo very detrimental to the 
planter, that it muſt inevitably be the ruin of the plan- 
tation of hops, the cultivation whereof is of extenſive 
benefit to this kingdom: The method inſiſted on by the 
appellant is undeniably fair and equitable, not liable to 
any fraud whatſoever ; whereas the method inſiſted on by 
the reſpondent is avowedly oppreflive and injurious, in no 
wiſe productive of any benefit, or preventive of any 
fraud. Mr Walton, the reſpondent, hoped the de- 
cree would be affirmed, (amongſt other reaſons) for theſe 
following : Firſt, the ſetting out the tithe- of hops by 
meaſure, after they are picked from the bind or ſtem, is 
the faireſt and — equal method, and liable to the leaſt 
inconvenience; whereas the method of tithing contend- 
ed for by the appellant, by every tenth hill, would be 
liable to great fraud, inaſmuch as the planter of hops 
would have a right to ſet out for tithe every tenth hill to 
be computed from the place he began at, and he might 
any year determine before he manured his hop ground 
where he would begin to ſet out the tithe, and thereb 

would certainly know every tenth hill thro' the whole 
plantation, and might neglect to manure cr improve them 
ſo much as the other hills, which would be unjuſt and 
unreaſonable, Secondly, The method of tithing con- 
tended for by the appellant, would give occaſion to ma- 
ny diſputes and controverſies; as the hops growing on 
one hill are apt naturally to intermix with the hops grow- 
ing on the hills adjoining, ſo that it is ſcarce poſſible to 
ſever the one from the other intire; and the owner of 
tithes, or his agents, or ſervants, exerciſing the right of 
entring into the hop grounds, and pulling up the planter's 
poles, moſt frequently furniſh matter for ſuits and vexa- 
tions; which would be inconvenient both to the owner 
of the tithes and the pariſhioners. "Thirdly, The appel- 
lant hath not made the leaſt proof, that the tithe of hops 
was ever ſet out before they were picked from the bind 
or ſtem, or that they were tithed by the tenth hill (which 
is the method of tithing he contends for); but on the 
contrary, in many inſtances, where the method of ſetting 
out the tithe hops has been diſputed or brought in queſ- 
tion, it has been uniformly determined and adjudged, af- 
ter ſolemn argument, that the tithe of hops by law ought 
to be ſet out by meaſure, after they are picked from 
1 43 the 
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proveth the land, ſo that the plaintiff had thereby better 


Tithes. 


the bind or tem, ——-And the dearec was affirmed by 
the lords. 157 851 5 

There can be no modus for tithe hops, becauſe the 
court will take notice, that hops have not been ancient 
but uſed in beer of late times only, being firſt introduced 
into England about the year 1524. Yet a preſcription 
to pay ſo much in lieu of all ſmall tithes, may include 


hops and other ſuch ſmall things which have come in 
uſe of late years. Watſ. c. 49. Bunb. 20 


VIII. Roots and garden berbs and ſeeds; as tur- 
nips, parſley, cabbage, ſaffron, and ſuch like. 


Out of gardens is paid tithe of all garden herbs and 
plants; as parſley, ſage, cabbage, turnips, ſaffron, and 
the like : Which are ſmall tithes, and may be demanded 
in kind. Bunb. 10. | | 

So potatoes are a ſmall tithe; and conſequently due 
to the vicar, where he is endowed of the ſmall tithes : and 
when gathered, the tenth part muſt be ſet out. 

So alſo turnips; which, when pulled, ought to pay 
tithes, tho' never ſo often ſowed, and tho? upon the ſame 
land. As in the caſe of Benſon impropriator of Bromley 
St Leonard, Middleſex, againſt Watkins and others, H. 
3 G. The court declared the tithe of turnips to be 
due toties quoties, tho' ſevered never fo often in the ſame 
6 M. 6 G. Crow tenant under the church of Rocheſter 
of the tithes in the hamlet of Modingham in the pariſh 
of Chippinghurſt in Kent, againſt Stoddart. The coutt 
declared the tithe of turnips ſowed #fter corn, and eaten 


by unprofitable cattle, to be due; tho' it was urged to 


be an improvement of the land, and that the parſon has 
the benefit of it the next year. 

T. 9 G. Harwod vicar of Erith in Kent, againſt 
Railſion. The court declared tithe to be due of turnips 


ſowed after corn in the ſame year, and fed upon on the 


land by barren cattle, 

So in the caſe of Swinfen and Digby, H. 1731; it was 
declared by the court, that where land is ſown with tur- 
nips after the corn is cleared, and fed with ſheep and 
barren cattle, tithes ſhall be paid of ſuch turnips ; altho' 
in this caſe it was inſiſted upon for the defendant, 


that the ſoil in that county, to wit, in Staffordſhire, is 


dry and Sandy, and that this method of huſbandry im- 


tithes 
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tithes of corn, and had before received the tithes of 
lambs and wool of the ſheep ſo fed: But the court over- 
ruled this defence; and ſaid it amounted to a non deci- 
mando as to turmips: © Bab. 314. | 

That is to ſay, if the cattle are fed upon the turnips 
unſevered froin the ground, an agiſtment tithe ſhall be 
paid for ſuch cattle: But if the turnips are ſevered from 
the ground, then the tithe in Kind of fuch turnips fhall 
be due from the ſeverance. | | | 

If toabaces be planted here, the tithes thereof are ſmall 
tithes. Godb, 366. 8 | R | 

Saffron alſo is tithable, tho' gathered but once in three 

rs: Word b. 2. C. 2. | 

And it is a prædial ſmall tithe: for where the parſon 
had the great tithes, and the vicar the ſmall, and a land 
which had been ſown with corn was ſowtt with ſaffron, 
the tithe was adjudged to the vicar as a fmall tithe, not- 
withſtanding the ſtatute of the 2 Ed. 6. c. 13. that tithes 
ſhall be paid in ſach manner as they tave been for forty 
years paſt. Gib/. 68 5. 

Moſt commonly, a certain conſideration in money is 
paid in lieu of the tithes of gardens, either by cuſtom, or 
by agreement with the patſon. If the cuftom be a paro- 
chial cuſtom, or extending to gardens throughout the pa- 
riſh; the enlargement of a garden doth not make tithe due 
in ſpecie: but otherwiſe, if it is a ſpecial preſcription for 
this or that garden. And the ſame thing is to be ſaid of 
orchards, Accordingly, in the forementioned caſe of 
Franklyn and the maſter and brethren of 87 Croſs, it was 
decreed by the court, that a penny for gardens and 
Fury a can only be for ancient gardens and orchards. 


* 


IX. Fruits of trees, as apples, pears, acorns. 


439 


1. Fruit of trees, as apples, pears, plums, cherries, Fruits of o- 
and the like, are prædial tithes, to be paid in kind when chards. 


they are gathered ; unleſs there is ſome modus or rate tithe 
paid im heu thereof. God. 408. * 
Which fruits if they are ſtolen, and not gathered b 
the owner, the parfort as well as the owner ſhalt bear t! 
loſs :- But if the owner doth ſuffer à ftranger to pull or 
take his fruits; the tithe ſhall be anſwered. | 
— 35525 2808 302299 epIEe 
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If the ſoil of an orchard be ſown with any kind of 


grain, the parſon ſhall have the tithe of the fruit trees 


and of the grain, as alſo of the graſs or bay ; for they are 


of ſeveral and diſtin kinds. 1 Rolls Abr. 642, Det 


pP. 2. c. 3. God, 412. 070 

2. Dr Godolphin ſays, maſt of oak or beech, if ſold, 
the tenth penny is payable for the tithe thereof; but if 
eaten by ſwine, then the tenth of the value or worth 


thereof. God. 417. 
And ſo Lindwood faith, if the ſaid fruits ſhall be (old, 
there ſhall be paid the tenth penny : and if they be not 
ſold, but the hogs do feed thereupon, then the owner of 
the hogs ſhall pay the tithe according to the yalue of ſuch 
fruits. Lindw. 200. 
And there is a writ of conſultation in the regiſter for the 
tithes of pannage. And lord Coke ſays, for acorns tithes 
| ſhall be paid, becauſe they renew yearly. And in Rey- 


_ nold5's caſe, T. 2 Ja. it was ſaid, that of acorns ſevered 
| tithes are payable, Gzbſ. 676, Mb. 762. 


But where the caſe was, that the acorns dropt from the 
trees, and the hogs eat them, a diſtinction was made, 
that they ſhall not be tithable, unleſs gathered and ſold, 


Het. 27. Litt. 40. Gif. 676. 


In ſhort, the caſe of acorns ſeemeth not different from 
that of other things tithable; if gathered, they ſhall pay 


tithes in kind; and the tenth penny, or aſn in the pound, 


in all ſuch like caſes, is not to be conſidered as excluſive 
of the tithes to be paid in kind, but only as a reaſonable 
ſatisfaction when the pariſhioner diſpoſeth of his whole 
produce unſevered. And where the acorns are not ga- 
thered by the owner, but ſuffered to be fed upon as they 
drop; the caſe ſeemeth to fall under the ſame equity, 2s 


where turnips are fed upon by unprofitable cattle, fot 
which an agiſtment tithe ſhall be paid, 


X. Calves, colts, kids, Pigs, 


The tenth calf is due to the parſon of common right, to be 
taken when it is weaned, and not before: and it is recover- 


able in the ſpiritual court, as appears from a writ of con- 


ſultation in the regiſter, And in. caſe there are fewer than 


ten, it hath been adjudged a good cuſtom (which evidently 


did ſpring from the canon law), that if there are ſeven, 


the parſon ſhall have one calf; if under ſeven, then 
an halfpeny, or what cuſtom ſhall direct for each calt. 


But 
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But in moſt places, as it ſeemeth, at this day, the cuſ- 


tom hath obtained (which is the proper rule in all ſuch 


caſes, and is equitable in it ſelf), that if there are five, 
the parſon ſhall have the value of half a calf, lamb, or 
other ſuch like; if there are ſix, he ſhall have one intire; 
and ſhall receive or pay out reſpectively a proportionable 
ſum, for each number under five or above ſix. | 

The canon law leaves it to the choice of the parſon, 


when they are under the full number, whether he will 


proceed in the like manner, or let them run on till one 
becomes due in the enſuing year; but the common law 
will not allow of this, becauſe tithe muſt be paid annually 
1 Roll's Abr. 648. 

Thus in the caſe of Egerton and Still, T. 1725. it was 
decreed, that where there are above ten calves, lambs, 
pigs, or the like; the tithe of the odd number above ten 


ſhall be paid according to the value, and not be carried 


over to the next year. Bunb. 198. 

Colts are tithable in the ſame manner as calves. Gf. 

678. | 
Allo tithe of pigs is to be paid in the ſame manner as 

tithe of calves. . Gilſ. 684. | 

And generally, the time of payment of the tithe of 
calves, colts, kids, pigs, and ſuch like young of cattle, 
is when they are ſo old that they may be weaned, and live 
without the dam upon the ſame food that the dam eateth ; 
unleſs the cuſtom of the place confine the payment to any 
certain time or age. Deg. þ. 2. c. 6. 

In the caſe of Heaton impropriator of Garnthorp in 
Lincolnſhire, againft Regal: The defendant inſiſted on a 
cuſtom in that pariſh, to ſet forth tithe lambs on the firſt 
of May. But the court diſallowed of it, for that they 
were not fit to live without their dams, as appeared by the 
depolitions in the caſe. And it was referred to three neigh- 
bouring juſtices of the peace, to inquire what was a fit 
time for ſetting forth tithe lambs in that country; who 
certified the firſt of Auguſt in their judgment to be a pro- 
per time. And the court approved of it. 

So in the caſe of Crofts, rector of Upper Clatford in 
Hampſhire. The defendant inſiſted on a cuſtom in that 
pariſh, to ſet forth tithe lambs at St Mark's day. The 
court declared it to be a void cuſtom, and that the time for 
ſetting forth tithe lambs is, when they are fit to live with- 
out their dams, and thrive on the ſame food that their dam 
lives on, aud when the owner weans his own. | 


T. 9 G. 
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A mixt ſmall 


reaſon. 
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T. 9. g. Reynolds rector of Stoke Charitie in Hampſhire, 


againſt Vincent. The defendant inſiſted on the ſame cu. 


tom with that before inſiſted on at Upper Clatford. 


Which, on _ the two former decrees, and hearing 
d 


counſel on both ſides, was again ſet aſide for the ſame 

Upon the whole, one preciſe determinate day cannot 
be equally applicable to all places and ſeaſons. This muſt 
depend in ſome meaſure upon the ſituation of the country, 


the time of putting their ewes to the ram, and the for- 


wardneſs or backwardneſs of the ſeaſon in general. What 


cometh neareſt to the matter, where there is no ſpecial 


cuſtom concerning the ſame, ſeemeth to be, what was de- 
clared by the court in the caſe of Upper Clatford above. 
mentioned ; namely, that the propereſt time for the par. 
ſon to take the tithe is, when the owner weaneth the reſt: 


ſor it is not ſuppoſable, that the owner will wean his 


lambs ſooner, or keep them with the ewes longer, than 
they are fit to be weaned ; the former being a prejudice to 
the lamb, and the latter to the ewe. 

And as the parſon is to have the tithes of the young and 
increaſe of the cattle, ſo he on his part is to obſerve the 


euſtom of the place, for the better propagation of their in- 


creaſe; otherwiſe any pariſhioner grieved may have an 
action on the caſe againſt him. As in the caſe of Yielding 
and Fay, T. 39 Elix. An action upon the caſe was 
brought againſt the defendant as parſon of Quarbey in the 
county of Southampton, declaring that within the pariſh 
there is a cuſtom, that the parſon at all times of the year 
had uſed to keep a common bull and a boar, for the com- 
mon uſe of the kine and ſows of the pariſhioners, for the 


increaſe of calves and pigs within the pariſh ; and that the 


defendant - being parſon there, had neglected to keep 
them; by reaſon whereof, the plaintiff being an inhabi- 


- tant had loſt the increaſe of his cattle. And the court 


was of opinion, that this was a reaſonable cuſtom; and 
that every inhabitant, prejudiced by the not keeping the 
bull and boar might maintain the action. Cro. El.. 


9. 5 | 
1 the like was decreed in the caſe of Philips and 
Symes, J. 1724. Bunb. 177. 


XI, Wool and lamb. 


1. Wool and lamb are generally reckoned mixt ſmall 
2. 11 


— 
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2. Tithe of wool de jure is due at the time when it is At what time 
clipped ; but by preſcription it may be ſet out all together * 
at another time. Matſ. c. 50. 
Regularly, the time of payment of the tithe of lambs 
(as was obſerved more particularly under the laft head) is, 
when they are weaned, and can live without the dam; 
unleſs the cuſtom of the place be otherwiſe. God. 416. 
Bunb. 133- £4 | 
3. In the caſe of Vilſen and the biſhop of Carliſie, T. In what manner 
13 Ja. Wilſon brought a prohibition againſt the biſhop, do be tithed, 
who held the living of Grayſtock in commendam; and 
ſaid, that there was within the pariſh of Grayſtock this 
cuſtom for tithing of wool, that if any inhabitant have 
five fleeces of wool or above, he ſhall after the ſhearing 
and binding up of the ſame, without fraud or deceit, pay 
to the rector (after notice given) the tenth part thereof, at 
the door of the manſion houſe of ſuch perſon inhabiting 
within the faid pariſh, without ſight or touch of the nine 
parts by the rector or his agent; and that the parſons have 
ſo accepted it. To this the biſhop demurred in law. 
And it was adjudged for the biſhop with one conſent. 
For the ſubſtance of the preſcription is laid, that the very 
true tenth is and ought to be paid without fraud ; which 
is not preſcriptible, for it is common right. Then the 
ſole point preſcriptible is, that this is without view or 
touch of the nine parts; which is, in effect, repugnant to 
the other: for when you have laid the truth in the for- 
mer part, you lay the way to fraud in the latter. For it 
is againſt common reaſon, that any man judge or divide 
for himfelf, and then take choice of his own diviſion, 
avainſt the rule of partition laid down by Littleton ; for 
the truth of the tenth depends upon the proportion it holds 
with the nine parts; and therefore for the pariſhioner to ſet 
out a part for the tenth, which he only affirms to be juſt, 
is to give him merely power to tithe as he liſts ; — the 
preſcription were as reaſonable as to ſay plainly, that they 
might ſet out what tithe they pleaſed. And it is a weak 
anſwer to ſay, that if it be not a juſt tenth, he may refuſe | 
it, and ſue for his due. For he hath no means to be aſ- 
ſured whether it be true or not; ſo his ſuit may be cauſe- 
leſs: Sure he may be, it will be fruitleſs. But the law | 
was provided, not to cauſe, but to prevent ſuits; and 
therefore provides, that things be done by indifferent 
means and perſons, that there be no juſt ſuſpicion of in- 
direct dealing. Hob. 107. | 


80 
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So in the caſe of Chriſtian againſt Wien and others, 17 


1732.3 on a bill by the vicar of Croſthwaite in the coun 
umberland for tithes, the defendants inſiſted on a cufto- 
mary manner of payment of tithe wool of the elder ſheey, 
by weighing the wool, and delivering the tenth part with- 
out fraud to the vicar, without his ſeeing or touching it; 


but this was over-ruled, on the authority of the aforeſaid 


caſe in Hobart. Bunb. 301. | 
In the ſame caſe, the pariſhioners inſiſted, that th 


_ ought to pay no tithe of hog wool (that is, of the wool of 


ſheep of a year old); alledging that to tithe thereof had 
ever been paid; that the tenth lamb having been paid (or 
2 compoſition for the ſame), the other nine ſhould not 
pay tithe of their wool that ſame year; and inſiſting fur- 
ther, that a modus being paid for the tithe lambs, the 
faid modus included alſo the tithe of the hog wool. But 
the evidence not coming up to the proof of its being in- 
cluded within the modus, and the other allegations being 
plainly ſetting up a non decimando; it was decreed, 


that the tithes of the hog wool ſhould be paid as well as of 
all the other wool. (For it is clearly a new increaſe.) 


By a conſtitution of archbiſhop Minchelſea, it is ordained 


as follows: Of the young of animals, as of lambs, we do 


ordain, that for fix lambs and under, fix half pence be 
given for the tithe; but if there be ſeven lambs in number, 
the ſeventh lamb ſhall be given to the rector for tithe; yet 


fo, that the rector of the church who taketh the ſeventh 


Jamb, ſhall pay to the pariſhioner of whom he taketh the 
tithe three half pence in recompence; he that taketh the 


eighth lamb ſhall give a penny; he that taketh the ninth 


ſhall give an halfpenny to the pariſhioner : or the rector 
(if he pleaſeth) ſhall ſtay till the next year, until he may 


take a full tenth lamb; and he who ſo ſtayeth, ſhall take 
always the ſecond beſt lamb, or the third at leaſt, of the 
lambs of the ſecond year; and this, for his ſtaying the 
"firſt year. And ſo it is to be underſtood of the tithe of 
wool. Lind. 191, þ 662 


And theſe ſums, according ta the value of money at 


- that time, were computed as a reaſonable equivalent, 


But where it is ſaid that the rector ſhall have his elec- 
tion to take his tithe in that manner, or to let them run 


on till a lamb or fleece be due in the enſuing year, that is 
not allowed by the common law ; for tithes muſt be paid 
- annually, Deg. p. 2. c. 6. 


Alſo (as was obſerved before) cuſtom, which is a part 
of the common law, ſcemeth to have eftablithed in moſt 


82 places, 
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places, that the parſon ſhall/have half the value of a lamb at 


five, and a lamb intire at fix, and ſhall receive or pay out 
proportionably for the numbers under five and above fix. 

If the cuſtom be to pay the tithe of wool by the pound, 
and there be under ten pounds of wool; in ſuch caſe a rea- 
ſonable conſideration ſhall be paid; becauſe being due de 
jure, a modus in non decimando cannot be allowed in * 
caſe. 1 Ralls Abr. 648. 
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4. By a conſtitution of archbiſhop Vi nchelſaa 3 lambs, How tobe pros 
* other tithable young, ſhall be tithed proportionably, Fort po in C 


| having regard to the different places, where they are be- 


gotten, brought forth, and nouriſhed, and to the times which 
they have continued therein. Lind, 197. 

And by another conſtitution of the fame archbiſhop ; if 
the ſheep be kept in one pariſh in winter, and in another 
pariſh in the ſummer, the tithe ſhall be divided proportion- 
ably, according to the time that they ſhall continue in 
each pariſh. Lind. 194. 

But no ſpace leſs than that of thirty days, ſhall be "65 
ed in the computation; that is to ſay, of thirty Gays to- 
gether, and not by intermiſſion. Lind. 198. 

Whereupon Dr Wood obſerveth, that if lende are 
yeaned in another pariſh, and do not tarry there thirty 
days or more; no tithe is due for them to the parſon of 
that place. Mood b. 2. c. 2. 

And Dr Godolphin ſays, If ſheep ſtray out of one pa- 
fiſh into another, and there yean, no tithe is payable for 
this to the parſon of that place; but if they go there for 
thirty days or more, for this a rate tithe is payable to that 
place; for, for ſheep removed from one pariſh to another, 
each parſon muſt have tithe pro rata: but under thirty 
days no rate tithe is to be paid. God. 438. 

Again, by one of .the aforeſaid — If ſheep 
do couch in one pariſh, and feed in another, the tithe 
ſhall be divided between the two churches: Yet (ſaith 
Lindwood) not equally, but proportionably ; for the far 


greater part ought to be aſſigned to that church, within. 
the pariſh whereof they fed for the time, than to that 


where they only couched. Lind. 198. 

And further ; by the ſaid conſtitution it is eine, 
that if foreign ſheep ſhal] be ſhorn in any pariſh, the tithe 
ſhall be there delivered to the rector of the church, unleſs 
he can be ſufficiently informed, that ſatisfaction hath been 
made for the tithe elſewhere, ſo as lawfully to kinder 


the payment thereof in ſuch pariſh where they are ſhorn. 


b 


Ling. 197. God. 438. 
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"I" In like manner, If a —. 5n ſhall buy or fell any f 
and it is certain from what pariſh the 8 do 2 
tithe thereof ſhall be proportionably divided between the 
two parifhes : but if it be uncertain; that church ſhall 
have the whole tithe, within the limits whereof they are 
found at the time of ſhearing. Lind. 194. 

But Mr Bunbury feemeth to be of opinion, that the 
tithe of lambs whe? 0 paid where they fall, and is not a f 
diviſible thing, as wool is. Bunb. 139. | 0 

And ie is now clearly held, that the tithe both of wool | 
and lamb ſhall be paid where the ſheep or lamb are ſhorn. 

Indeed, if the ſheep be earried away unneceſſarily, and 
but a little before ſhearing or lambing time; this is frau- 
dulent: and the tithes ſhall be paid, in ſuch caſe, in that 
pariſh from whenee they were fraudulently removed. 
| But if they ſhall be removed without fraud; it is held 5 
in equity, that no part of the tithe of wool or lamb will 
be payable in that pariſh from whence they were removed, 
but an agiſtment tithe muſt be paid for them, as for cattle 
yielding no profit to the incumbent there; and that theſe 
tithes are in no eaſe to be divided, but the whole to be 
paid where they lamb or are horn, and an agiſtment tithe 
for them as unprofitable cattle in every other pariſh where 
they have been depaſtured. e 1 

And no regard is had to the diſtinétion, whether 
they hare continued for leſs than a month; for there is the ; 
fame equity, that tithes fhall be paid for one day as for 


Sheep removes F. In the caſe of Boys and Ellis, M. 1123; in a bill 

to avoid the pay- for tithes, a queſtion aroſe, whether there was fraud in 

— de titbing lambs, on this eaſe: The ewes were kept by the 

defendant in the pariſh of Driffield in the county of York | 

(where the demand lay), all the year until Chriſtmaſs, | 

when they were ready to drop their lambs, and then were | 
removed into the pariſh of Skern (where there was a ſmall 
modus only for lambs), and there kept till lady day, for 
_ convenience of forage (as inſiſted upon by the defendant) ; 
and at lady day were brought back to Driffield : Note, the 
land in Skern was the defendant's own land. By the 
court; Here is not a ſufficient proof of fraud: and the 
plaintiff's bill was diſmiſſed. But Page and Gilbert ba- 
rons thought, at firſt, it might be proper to ſend it to an 
iſſue, to try whether fraud or not fraud, and whether this 
had been the uſual method of the defendant's courſe of 
huſbandry; but afterwards they concurred with baron Price, 


Bunb. 13929. | x 
* N 6. There 
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b. There is no doubt, but thoomeed is tithable de jure; Sheep dying or ny 
ep, and therefore it bath been adjudged, that however for the killed. = 
the pelts or fells of ſheep killed a ſpenx in the houſe, no '1 
the tithe ſhall pe paid, yet the wool ſhall pay tithe : and ow 
all theſe, as well as for ſheep which die, a — is 
* provided in the regiſter, x Rolls Abr. 646. God, 4295 


[ 
6 Deg. p. ES b. gs | 
1 * others have holden, that if ſheep be ſhorn, and tis K 


4 of the rot or other diſeaſe before the next ſhearing time, 

the wool is not PR. unleſs the parſon can preſcribe to 
ol have it. Watſ. c. 
. In the caſe of Brinklow and —_— M. 1731; an KY 
0 halfpeny payable on the ſhearing da ry for the wool of 1 
8 each ſheep dying between Candlemaſs and ſhearing day, 1 
was admitted and eſtabliſhed as a good modus. Bub. Nl 


0 3 
a _ 7. If a man pay tithe lamb at Mark's tide, and aſter ä BY 
pr ay at Midſummer he ſheareth the reſidue of the lambs, 11 
1 to wit, the nine parts; he ought to pay tithe of the wool 1 
9 thereof, altho' there are only two months between the Ml 
6 time of payment of the tithe of the lambs unſhorn, and of 


the ſhearing of the reſidue, for this is a new increaſe. | 
1 Rolls Abr. 642. | 4 
So in the caſe of Baker and Sweet, M, 1721, it ſeemed 
to be admitted, that the wool of lambs ſhall pay tithes, | 
altho' the lambs had paid tithes two months before. 1 
Bunb. i 
And in the caſe of Carthew and Edwards, T. 1749. 
The plaintiff brought his bill, amongſt other things, for 
the tithe of the wool of lambs. The defendant anfwered, 
that he apprehended no tithe of lambs wool to be due, bf 
the plaintiff having received the full tithe of the lambs in 1 
their wool. But by the court it was declared, that the 3 
tithe of the wool of lambs was due to the plaintiff, and de- 1 
creed accordingly. # 
So where a modus is paid for a tithe lamb, and the , 
ether nine lambs are ſhorn; tithes ſhall be paid of the \ 
wool thereof : for wool and lamb are different ſpecies of : 
tithes, and therefore a modus for lambs is no ſatisfaction } 
for the tithe of wool, 1 N | 
8. By a conſtitution of archbiſhop elſea; tithes Sheep agittee 
of mY ſhall be paid to the — cw dune pariſh * 


1 ee eee 


the ſheep have remained conſtantly from the time of ſhear- 
ing till Martiumaſs, tho' they be afterwards removed; 
aud if they be removed within the ſaid time from pariſh 
io pariſh, each incumbent in a pariſh they ſhall re- 

1 main 


„ 


Lecks of wool. . 
that they were caſually loſt; but otherwiſe, if by con- 
trivance and fraud. 2 J. 652. Ged. 462. 
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main at leaſt thirty days ſhall have his proportion of the 


wool; but if they be removed from pariſh to pariſh 


after the ſaid time (that is, from Martinmaſs to the 
time of ſhearing), a reaſonable agiſtment ſhall be paid by 
the owners for the time they ſtay. Lind. 197. 


But this ſeemeth not to be law at this day: but the | 


tithe in kind of wool-ſhall be paid only in the pariſh 
where the ſheep are ſhorn; and an agiſtment tithe in the 
other pariſhes where they have been depaſtured. Other- 
wiſe it might be very inconvenient to proportion and di- 
vide the wool ; eſpecially where the pariſhes ſhall be (as 


it may happen) at a very great diſtance. 


And in a caſe where the owner of the ſheep had de- 
paſtured them in the pariſh, from Michaelmaſs to lady 


day, and then ſold them; upon ſuit in the ſpiritual court 


for a tenth of the bargain, the owner to obtain a prohi- 


bition ſurmiſed that he could pay a tenth of the wool, ac- 


cording the cuſtom of the pariſh :' But a prohibition was 
denied, becauſe the parſon was defrauded of all, if he had 
not the tenth of the bargain ; inaſmuch as the ſheep were 
gone out of the pariſh, and he could not have any wool, 
becauſe it was not the time of ſhearing. Poph. 197. 


Upon the whole, it is obſervable, that the meaſure 
of right in the (eccleſiaſtical courts by the canons, and in 
the courts of equity-by the- rules. of equity (without much 
regard to the canons), is very different; which may 
caufe confuſion in theſe reſpects. In the former caſe, the 
laſt reſort is to the delegates; in the latter, to the houſe 
of lords. v1 Ae 2 | 

9. No tithe ſhall be paid of locks of wool, if it appear 


Where the cuſtem is, to ſhear the necks of ſheep about 
Michaelmaſs, to prevent the tearing off of the iame by 
thorns and briars-in the winter; if this be done without 
fraud; and not to deceive the parſon, then no tithe ſhall 


bed paid for the ſame; 1 Rolls Aby. 645. 


So if a pariſhioner cut of the dirty locks of his ſheep 
for their better preſervation from vermin, before the time 


of ſhearing, and this without fraud; no tithes ſhall be 


paid thereof. 1 Ros, Abr. 646. 

10. If ſeveral mens ſheep depaſture together in one 
flock, or under one ſhepherd ; yet this ſhall not make 
them to be tithed together, but every owner ſha!) pay his 
"tithe of them by himſelf ; but if the head of a family 155 
gr fn d is 
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his lock mixed with his childrens ſheep which are under 


his tuition, and he takes the profit of them to his own uſe, 
in that caſe they ſhall be tithed together. Lind. 193. 


Deg. P. 2. c. 6. 


II. It hath been held, that if a man preſeribe to pay Modus, 


an halfpeny for every lamb that he ſhall ſel] before the firſt 
day of May, and (to deceive the parſon) ſhall fell all his 
lambs the day before May day ; this is fraudulent, and the 
cuſtom ſhall be no diſcharge. 1 Rall's Abr. 652. 

It is not a good modus, to pay every tenth pound of 
wool for the tithe of wool, if he doth not ſhew that he 
hath paid ſomething if his wool do not amount to ten 
pounds; for otherwiſe this is in non decimando if it be 
under ten pounds; for the tenth part thereof is due, x 
Rolls Abr. 648. 


If a preſcription be, that if the owner hath under the 


number of ten fleeces of wool, he ſhall pay one penny to 
the parſon for the tithe of each of them; and if he hath 
more, that then he ſhall deliver to the parſon the tenth 


part of his wool upon his conſcience without fraud or co- 


vin, without the parſon's ſeeing or touching the nine 
parts; this is not a good modus, for that it is unreaſon- 
able, and is in effect to give to the parſon no more than 
the pariſhioner pleaſed. 1 Rolls Abr. 648. 

A cuſtom to pay tithes in kind for ſheep, if they con- 
tinue in the pariſh all the year, and if they be ſold before 
ſhearing time, but a halfpeny for every one ſo ſold, hath 
been held an unreaſonable cuſtom. Bob. 94. | 

A modus to pay the tenth part of the wool of all the 
ſheep which he had before lady day, in ſatisfaction of all 
the wool of ſuch ſheep as ſhould by him be brought into 
the pariſh after lady day, hath been allowed to be good, 
1 RolPs Abr. 649. — 

So alſo a modus to be diſcharged of tithe of thoſe he 
ſhould ſell but two days before the ſhearing, in conſidera- 
tion that time out of mind he hath paid tithe wool of thoſe 
which he bought but two days before the ſhearing, hath 
been allowed to be good. 1 Rolls Abr. 649. 


MI. Milk and cheeſe. 


1. Milk is a mixt tithe. G15, 713. E 

2. Where tithe milk is paid in kind, no tithe cheeſe is 2 
due; and where tithe cheeſe is paid in kind,, no tithe milk .,,..;« both. 
is due: In which caſe, as in all other like caſes, the cuſ- 


Vol. III, 9 tom 
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tom of the place is to be obſerved. Deg. p. 2. c. 6. 
God. 32. 60 N 
payment thereof 3. And by a conſtitution of archbiſhop Winchelſea; 
by canon. The tithe of milk ſhall be paid, from the time of its firſt re- 
as as well in the month of Auguſt as in other months, 
ind. 199. | 

— 2 pretence the people pleaded exemption from 
paying tithe of milk in Auguſt, Lindwood doth not in- 
form us: probably it was, becauſe this was the principal 
harveſt month; and they thought it too much to pay 
tithe of milk while they were paying tithe of corn, and feg 
their harveſt people with the milk. John. Winch, 

Lind wood explains the milk here ſpoken of, to ſignify 
either that of cows, or ſheep, or goats, or other cattle 
which are milked. Lind. 200. 

But the tithe of the milk of ewes ſeemeth only to be due 
by cuſtom: for a man may preſcribe that by the cuſtom of 
the country where he is ſued for tithes of the milk of ewes, 
no tithes of the milk of ewes have been paid for time 
whereof the memory of man is not to the contrary; and 
in ſuch-caſe a prohibition will be granted. 1 Rolls Ar. 


654. 
3 Difſetent pa- = By a conſtitution of archbiſhop Winchelſea : Th: 
, "hes, titbe of the milk and cheeſe of cows and goats ſhall be paid where 
„„ feed and couch. Otherwiſe, if they couch in one pariſo, 
75: = feed in another, the tithe ſhall be divided between the reclori. 
ind. 199. | 


| But it may. be doubted perhaps, as the law ſeemeth 
11 now to ſtand, whether they ſhall not pay tithe in kind 
only in the pariſh where they are milked, and an agiſt- 


ws 420 7 ment tithe in the gther pariſh, ,-. Le 47445 
g , . 8 IA . 7Lowther . /2/ 
Hof the pariſh of Swillington; and Scoles ji in BO 
Arr hens At or the next adjoining pariſh, and occupied a large parcel o 
3 ae arable ary Kippax, and had alſo forty —— of mea- 
. dou and paſture in Swillington, and four acres of arable 
land. Lowther libelled in the ſpiritual court of York 
e againft Scoles, for tithes of the cattle depaſtured in 
Le Swillington, Scoles, upon a ſuggeſtion that cattle kept 
for the pail for the uſe of the houſe ought not by the law 

TW ad to pay tithes, and that this cattle for the tithes whereof 
Die Ao, Lowther now libels is ſuch, moved for a prohibition. 
And it was granted to him, unleſs cauſe ſhewn. And 
now, upon affidavit that Scoles carried the milk of this 
cattle to his houſe in Kippax, and uſed it there, it was 


moved that the rule might be diſcharged, And it was 
1 reſolved 
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reſolved by the whole court, that the defendant Lowther 


ſhould have the tithes of this milk. L. Raym. 129. 


Andas to the tithe of the milk of ſheep, it is ordained 
by the ſaid conſtitution, that in the pariſhes where the ſheep 
continually feed from the time of Hearing to the feaſt of St 
Martin in the winter, the tithe of their milk and cheeſe ſhall 
be fully paid to the churches there, altho they ſhall be afterwards 
removed from that pariſh and be porn elſewhere, And if 
within the aforeſaid time, they be removed to paſture in divers 
pariſhes ; every: church, according to a proportionable part of 
the time fhall receive the tithe thereof; but no ſpace leſs than 
that of thirty days ſhall be reckoned in the computation, But'if 
after the feaſt of St Martin, they be carried to paſtures elſe- 
where, and be fed even until the time of ſhearing in one or in 
divers pariſhes, in the paſtures of their owner or of any other ; 
the paſtures ſhall be valued having reſpect to the number 4 


ſheep, and according to ſuch valuation of the paſtures the 


tithes ſhall be demanded of the owners of ſuch paſtures, 
Lind. 197. | | 

And | bs is, becauſe after the feaſt of St Martin 
ſheep are not uſually milked. And therefore this conſti- 
tution . requireth, that the tithe be paid according to the 
value of the paſture for ſo many ſheep there depaſtured. 
Otherwiſe if. they ſhould lie there, and in the mean 
time give milk, and cheeſe ſhould be made thereof, 
then the tithe of milk and of cheeſe ſhould be paid as 
they ſhould fall out. Lind. 198. | 
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5. By another conſtitution of the ſame archbiſhop, the Yn no 
tithe of milk Mall be paid in cheeſe, whilſt the pariſhioner ma- ä 


teth cheeſe ; but in the autumn and winter it ſhall be paid in 
tind; unleſs the pariſhioners will for the ſame make a competent 
redemption, to the value of the tithe and the benefit of the 
church, Lind. 194. bie | 
But the canon in this, as in other inſtances, is generally 
overruled by the cuſtom of the place; for in many places 
they pay the milk in kind all the year; in ſome places 
they pay only cheeſe; and in ſome neither cheeſe nor 
milk, but ſome ſmall rate for it: and the cuſtom of the 
place in this, as in all other tithing, is to be obſerved, 
notwithſtanding the canon. Deg. p. 2. c. 6. | 


6. When milch cows are become dry, and are depaſ- Agitment of 
tured as dry cattle, tho' but for a month; an agiſtment ®lk cattle, 


uthe ſhall be paid for them: and ſo it is, if they are fatted 
and ſold. Boh. 96. | 


Gg2 7. The 
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7. The tithe of milk is to be paid, not by the tenth 
part of every meal, but by every tenth meal intire. 


Bunb. 20. 


Im the aforeſaid caſe of Scoles and Lowther, it was ſaid by 


the court, that of common right tithe milk is payable 


at the parſonage or vicarage houſe; in which particulat 
this tithe differs from all others, which muſt be fetched by 
the receiver: but by cuſtom the payment may be made in 
the chureh porch, whither it ſhall be brought by the pa- 
Tiſhioners. L. Raym. 129. Wood b. 2. c. 2. 

Butꝭ in the caſe of Dodſon and Oliver, E. 1721; it was 
decreed, that if there be any cuſtom in a pariſh for the 
manner of tithing milk, as to carry it to the church porch, 
or parſonage houſe, that muſt be obſerved by the pariſhi- 
oner; but if there be no particular cuſtom or uſage, the 


pariſhioner is obliged de jure to pay every tenth meal, to 


milk the cows at the uſual place of milking into his own 
pails, and the parſon is obliged to fetch at away from the 
milking place in his own pails in a reaſonable time; and if 
te doth not fetch it before the next milking time, the pari- 
-ſhioner may juſtify pouring the milk upon the ground, be- 
cauſe he hath occaſion for his own pails. And it was de- 
termined by the whole court of exchequer in this caſe, that 
the milk ought not to be carried either to the church 


-porch, or to-the parſon's houſe, and that it'ought to be 


fetched by the parſon. Bund. 7 3 | 
So in the caſe of Carthew and Edwards, T. 1749. Ed- 
ward Carthew, clerk, rector of St Mewan in Cornwall, 


Prougght his bill in the exchequer (amongſt other particu- 
Lars) for the tithe of milk. The defendant Edwards in 


his anſwer ſet forth, that the plaintiff having declared he 


Would not ſend for or fetch the tithe milk, he did order 


every tenth meal of his cows to be turned upon the 
ground; it not being uſual or «cuſtomary for the pariſhi- 
oners of the ſaid pariſh, to carry their tithe milk home to 
the rector. The court, upon hearing the cauſe, and or- 
dering two decrees in the ſaid court to be read, wherein 
Dodſon was plaintiff and Oliver defendant, did declare, 
that the-defendant ought to have milked the tenth meal 
of his cows, in veſſels of his own, at the place and in the 
manner he milked the other nine meals, and that the 
plaintiff ought to have fetched it away in his own vel- 
ſels. 

8. It hath been adjudged a good modus, in conſidera- 
tion of the payment of the tenth cheeſe made from the firſt 
of May until the laſt of Auguſt, to be diſcharged _ 

| | , 
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ſoon, as to deprive the parſon of the tithe milk for a great 
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the tithes of milk; for this is not tithe in kiad of part in | 
diſcharge of the whole, for no tithe in kind is due of 
cheeſe, but only of milk, and fo this is a good conſidera- 
tion. 1 Nall's Abr. 651. | 
A cuſtom that every inhabitant in the pariſh, who kept 
cows there, had uſed time out of mind to ſet out the whole 
meal of milk upon the ninth day of May at night, and up- 
on the tenth day of May in the morning, and ſo upon 
every ninth day then next following, until one lamb (to be 
yeanedin the year following) ſhould be heard to bleat there, 
hath been adjudged an unreaſonable cuſtom ; becauſe in 
ſuch caſe it might be contrived that lambs ſhall come ſo 


part of the year. L. Raym. 358. 

M. 1731. Brinklow and Edmonds. A bill was exhi- 
bited to eſtabliſh ſeveral modus's in the pariſh of Newton 
Longville in the county of Buckingham: One of which 
was, that tithe milk ought to be paid by every tenth even- 
ing and morning's meal in kind, from Hoe monday to 
the ſecond day of November, to commence upon the even- 
ing of Hoe monday (that is, the monday fortnight after 
eaſter day), and the morning following, to be taken by 
the rector at the place of milking, and no tithe milk to 
be paid for the reſidue of the year. But by the court, 
this is void upon the face of it, being only a payment of 
part for the whole. Bunb. 307. 


XIII. Deer and conies. 


1. Deer, being feræ naturæ, are not tithable without p 


ſpecial cuſtom. a Begg e, {| 
But if tithe thereof be due by cuſtom, it muſt be Ly E. J. 
pid. fe. 


2. Conies alſo, being feræ naturæ, are not tithableg, ;,, 
of common right. 1 Rolls Abr. 635. 

But tithes in kind, or a modus for them, may be by 
cuſtom. | 

In the caſe of 7/alton and Tyan, M. 1751. A bill 
was brought by the plaintiff (amongſt other thiugs) for the 
tithe of rabbits, in a warren called Aſhurſt's warren. And 
he proved by the former incumbent's book, that the fame 
had been compounded for, by payment of 20 ſh in money 
and four couple of rabbits. For the plaintiff it was ar- 
gued, that it is a great queſt ion, whether this be a prædial, 
mixt, or perſonal tithe. Cuſtomary tithes are generally 
deemed perſonal tithes; a nd if fo, then a payment in lieu 
ok tithes will be good. Rabbits are of that nature, that 
Gg 3 they 
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they are difficult for the parſon to get them, the times of 


taking them uncertain, and therefore a ſmall compoſition 
probably was taken for them. Suppoſe a compoſition was 
made for hay, originally at 51; and afterwards a new 


agreement was made for 41 and one load of hay: this 


would be good, and an aſſumpſit would lie. The parſon's 
book proves, that ſeveral couples were paid, and money 
alſo ; and that book is always held to be good evidence. 
For the defendant, it was anſwered, that this tithe can 
only depend on a cuſtomary immemorial right; and ſo 
ought to be laid in the bill, Here it is laid, to the tenth 
of the rabbits in kind; and the plaintiff demands it as 
ſuch. But his evidence is directly contrary. For by that 
he proves a compoſition in lieu of tithes for them. There- 
fore, as his evidence contradicts his manner of laying his 
preſcription, he muſt fail in his ſuit. As to the reiors 
book in this caſe, it is very modern; for it goes no further 
back than the year 1728. T his indeed may be evidence 
of payment ; but it can never be admitted as an evidence 
to ſupport the right. By the lord chancellor Hard- 
wicke ; The plaintiff by his bill demands tithes in kind, 
But there is no evidence of that. The evidence offered is, 


that four couple of rabbits have always been ſent and de- 


livered at the parſon's houſe by the warrener, and 20 fn 
a year paid; and ſo proved by the former incumbent's 
book. And the argument by the plaintiff from this evi- 
dence is, that this is a compoſition for tithes in kind ; and 


- rightly argued, for the modus would be too rank. But 


the great thing with me is, this 20ſh a year, For the 
four couple of rabbits can neither be modus nor compoſi- 
tion. Indeed payment of part of a thing in money, and 
part in kind, has bcen held to be good. But J can deter- 


mine nothing on this queſtion: but it muſt go to be tried 
as to the cuſtom. 


XIV. Feel, 


1. Of fowls which are domeſtick, and not feræ naturz, 
tithes are to be paid; as geeſe, hens, ducks: and the 
manner of tithing them is, either by paying the tenth egg, 
or the tenth of their young, according to the cuſtom of 
the place, but not both ; for where tithe of eggs is paid, 


there is no tithe of the young; and where the tithe of 
voung is paid, there ſhall be no tithe of eggs. Cod. 405. 
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2. It is ſaid that ſwans alſo, as being tame fow!, ſhall Swans, 
pay tithe. Deg. p. 2. c. 11. ; 

3. In the caſe of Haughton and Prince, it was affirmed, Turkles. 
that tutkies are to be ranked amongſt things that are feræ 
naturæ; and conſequently not tithable. Its. 599. | 

But in the cafe of Carleton and Brightwell, T. 1728; 
where tithes were demanded of turkies, and it was object- 
ed that turkies were things feræ naturæ, and not tithable 
any mote than partridges, and that turkies were not 
brought hither from beyond fea before the time of queen 
Elizabeth ; it was declared by the court, that it doth not 
appear but that turkies are birds as tame as hens, or other 
poultry, and therefore muſt pay tithes. 2 P. Will. 462, 

6 


4. It is ſaid, that of pigeons fold tithes ought to bep;,.,,,, 
paid ; but not if they be ſpent in the houſe. 1 RolPs Abr. 
635: 

But by cuſtom pigeons ſpent in the houſe may be titha- 
ble; tho' not of common right. 1 Nall's Abr. 642. 

5. If a man hath, pheaſants or partridges, and keepeth p. tridges and 
them in a place incloſed, and clips their wings, and from pheaſaata. 
their eggs hatcheth and bringeth up young pheaſants or 
partridges; no tithes ſhall be paid of theſe eggs or young, 

becauſe they are not reclaimed, but cont.nue feræ naturæ, 
and would fly out of the incloſure, if their wings were not 
1 clipped. 1 Lale Abr. 630. 
d 6. It hath been adjudged, that the paying of thirty eggs xc02ue, 
in lent, is a good modus for all tithes of eggs: which 
ſeemeth to croſs the rule of the law, that every modus 
5 ought to be ſomewhat, as to kind, different from the thing 
4 that is due. bf. 679. | 
1 


But it is to be conſidered, that this cuſtom doth bind 
the pariſhioner to the payment of ſo many eggs, whether 
be hath hens or not; ſo that he may be obliged to buy 
eggs, to pay the preſcription ; and this is what makes it a 
good cuſtom : but if the cuſtom had been, that he ſhould 

ay thirty eggs of his own hens; the cuſtom would have 
null, L. Raym. 358. 


. 


XV. Bees. 


Bees are reckoned amongſt the things that are feræ na- 
turæ, and by conſequence tithe free; and it hath been 
adjudged, that they ſhall not be paid in kind by the tent! 
ſwarm, Gibſ. 677. 
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But of the wax and honey of bees tithes ſhall be paid in 
kind de jurE. 1 RelPs Abr. 635. 

And that is, by the ' tenth meaſure of honey, and the 
tenth weight of wax. God. 389. Deg. p. 2. c. 7. 

And there is a conſultation provided in the regiſter, ſor 


me tithe of honey and of the wax of bees. 


XVI. Mills, fiſhings, and other perſonal tithes. 


1. By the books of common law it appeareth, that ſome 


tithe or other is due for a mill. 2 nfl. 621. 


The canoniſts hold, that this is a prædial tithe, and 


that the tenth toll diſh ought to be paid for the ſame, 


without deduction of expences: but this doth not agree 
with the common law, and therefpre is not binding. Deg, 
iy 8 HE 
In the caſe of Dodſon and Oliver, E. 1721, in the ex- 
chequer; Price and Mountague barons were of opinion, 
that an ancient corn mill ought to pay the tenth toll diſh, 


which being a tenth part of the thing it ſelf, was a præ- 


dial tithe, and due of common right: But the chief ba- 
ron Bury and baron Page, that it is a perſonal tithe, and 
not due of common right; and the mill not having paid, 
is now exempt by the ſtatute of the 2 Ed. 6. So the 


court being divided, the plaintiff had no decree. Bun. 


— 


. n 

; But before this, in the caſe of Newte and Chamberlain, 
in the year 1706, it was decreed in the houſe of lords, on 
an appeal from the court of exchequer, that the tithes of 
a mill are perſonal tithes, contrary to ſeveral ſeeming 
authorities; and that in conſequence of their being per- 
ſonal tithes, not the tenth of the toll, or the tenth diſh of 
the corn ground belongs to the parſon, but the tenth part 
of the clear profits, after the charges of erecting the mill, 


and the other charges of ſervants, horſes, and other ex- 


pences are deducted. Vin. Diſmes. M. a. 

And in the caſe of Carleton and Brightwell, T. 1728; a 
demand being made by the bill of the tithe of a corn mill, 
it was inſiſted, that every tenth toll diſh was due. But it 
was replied, that this matter was determined in the afore- 
ſaid caſe of Newte and Chamberlain, in the houſe of lords, 
where a bill was brought for the tithes of a malt mill in 
Tiverton in Devonſhire, and where the lords determined 
with the aſſiſtance of eight judges (whereof Holt _—_ 
tice was one) that mills-were tithable, but that the ſame 


was 
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was a perſonal tithe, and ſo ought to be paid out of the 
elear gain after all manner of charges and expences de- 
ducted: Upon which authority, the maſter of the rolls 
decreed the mill in queſtion to pay tithes, but that they 
ſhould be paid only as a perſonal tithe. 2 P. Will. 463. 
Vin. Diſmes. M. a. | 


By the ſtatute of the g Ed. 2. ff. 1. c. 5. F any do eretf? 
in his ground a mill of new, and afterwards the parſon of the 
ſame place demandeth tithe for the ſame, the king's prohibition 
ſhall not lie. | | 


A mill ] This is only meant of a corn mill: for it hath 
been reſolved, that fulling mills, tin mills, lead mills, 
plate mills, and the like, are not within this ſtatute, nor 
is tithe due of ſuch otherwiſe than by cuſtom. Gi2/. 
666. : 

Of new] Therefore all corn mills, not erected before 
this ſtatute are tithable. But becauſe many mills ſince 
erected may be to us ancient, and their firſt erection not 
known, the rule of their diſcharge ſeemeth to be, that all 
ſuch mills whoſe firſt erection was before time of memo 
and is not otherwiſe known by matter of record, and have 
not been ſubje& to the payment of tithes, ſhall be intend- 


eld to be erected before the ſtatute, and ſo to be tithe free. 


But as to mills for which tithes have been paid, and new 
mills; tithes muſt be paid for them. Boh. 127. | 
Therefore when prohibitions are moved for to ſtay ſuits 


for tithes in the eccleſiaſtical courts for ancient mills, it 


muſt not only be ſuggeſted that the mill is an ancient mill, 
but alſo that it hath never paid tithes ; and the courts of 
common law do generally require an affidavit to be made 
of the truth of ſuch ſuggeſtion, to wit, that the mill is 
ancient, and hath not within memory paid any any tithes. 
Bab. 127. | 
. The king's prohibition ſhall not lie] T. 15 Ja. A prohibi- 
tion was prayed to the ſpiritual court, upon a ſuggeſtion, 
that the parſon libelled for tithes of a mill which was 
erected upon land diſcharged of tithes by the ſtatute of mo- 
naſteries 31 H. 8. c. 13. And denied by the whole court: 
for of a mill erected of new, a prohibition lieth not. 
Cre. Fa. 429. | 

If there is a modus in lieu of all tithes iſſuing out of a 
meſſuage and an ancient water mill for corn, and a new 
water mill for corn is erected within the ſaid meſſuage; 
or if the ſtream on which an ancient mill ſtood is diverted 


by 
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by the owner (and not by the act of god), and a new mil 
erected upon the new ſtream; they ſhall not be diſcharged 

by virtue of any former modus. 1 Nall's Abr. 641. 
But if there hath been an ancient corn mill for which ; 
modus hath been paid for time immemorial, and after. 
| wards by continuance of time the mill ſtream changeth it, 
courſe, and goeth-in a place a little diſtant from the anci. 
ent ſtream, and thereupon the owner of the mill pulleth it 
down, and rebuildeth it in the new place where the ſtream 
now runneth ; this ſhall be diſcharged of tithes by force 

of the ancient modus, for this cometh by the act of god, 

and not by the act of the party. 1 Rolls Abr. 641. ; 
So, the addition of a pair of ſtones to an ancient mill, 
doth not deſtroy the modus. Carth. 215. 
But if the ſurmiſe be of a certain rate or modus for all 
mills erected and to be erected, and a mill there appears | 
| 
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to be new; the modus cannot extend to it, by reaſon of 
| the ſtatute aforeſaid. 3 Bull, 212. 

Fiſhings, 2. It doth not ſeem to be agreed, whether or how far 
if in ponds or private fiſheries are liable to pay tithes; and 
therefore the ſame muſt be referred to the cuſtoms of par- 

. ticular places, 

But it ſeems that of theſe no tithe can be due, where , 

no profit is made thereof, and where they are kept only | 

for pleaſure, or to be ſpent in the houſe or family; as fin 

kept in a pond generally are, Bob. 135. ; 

Alſo fiſh taken in common rivers are tithable only by ] 

cuſtom. Gd. 406. Weed b. 2. c. 2. a 

And in this caſe Lindwood ſays it is only a perſonal ; 
tithe, and ſhall be paid to that church where he who 

taketh them heareth divine ſervice and receiveth the ſacra- 

ments. Lindw. 195. | 

Where fiſh are taken in the ſea, tho' they are feræ na- ; 

turæ, and conſequently not tithable of common right, , 

) 


yet by the cuſtom of the realm they are tithable as a per- 

ſonal tithe, that is, not by the tenth fiſh, or in kind, but 

by ſome ſmall ſum of money in conſideration of the pro- 

fits made thereby after coſts deducted, 1 Rolls Abr. 

636. | 
0 „ which foundation, it is ſaid, that if the owners | 
of a ſhip do lend it to mariners to go to an iſland for | 
Nh, and are in conſideration of ſuch loan to have a cer- 
ain quantity of fiſh when they come back ; no tithe ſhall 

be paid by the mariners for what is given to the owners, 
becauſe they are only to pay for the clear gain. Gib . 8 
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3. By à conſtitution of archbiſhop Winchelſea, it is Other perſonal 
ordained, that perſonal tithes ſhall be paid of artificers and tithes, 


merchandizers, that is, of the gain of their commerce; as alſo of 
carpenters, ſmiths, maſons, weavers, inn-keepers, and all other 
workmen and hirelings, that they pay tithes of their wages ; 
unleſs ſuch hirelings ſhall give ſomething in certain to the uſe or 
for the lights of the church, if the rector ſhall ſo think proper: 
That is to ſay, they ſhall pay the tenth part of the profit, 
deducting firſt all neceſſary and reaſonable expences. 
Lind. 195. - : 

And = the ſtatute of the 2 & 3 Ed. 6. c. 13. Every 
perſon exerciſing merchandizes, bargaining and ſelling, clothing, 
handicraft, or other art or faculty by ſuch kind of perſons, and 
in ſuch places as heretofore within theſe forty years have accuſ- 
temably uſed to pay ſuch perſonal tithes, or of right ought to pay 
(other than ſuch as be common day labourers ), ſhall yearly at or 
before the feaſt of Eaſter, pay for his perſonal tithes the tenth 
part of bis clear gains; his charges and expences, according to 


his eflate condition or degree, to be therein abated alluued and © 


dedufied. ſ. 7. 

Provided, that in all ſuch places where handicrafiſinen have 
uſed to pay their tithes within theſe forty years, the ſame cuſtom 
of payment of tithes to be obſerved and continue. ſ. 8. 

And if any perſon refuſe to pay his perſonal tithes in form 
aforeſaid, it ſhall be lawful to the ordinary of the dioceſe where 
the party is dwelling, to call the ſame party before him, and by 
his diſcretion to examine him by all lawful and reaſonable means, 
other than by the party's own corporal oath, concerning the true 
payment of the ſaid perſonal tithes. ſ. . 

Provided, that nothing in this act ſhall extend to any pariſh 
which flands upon and towards-the ſea coaſts, the commodities 
and occupying whereof con ſiſteth chiefly in fiſhing, and have by 
reaſon thereof uſed to ſatisfy their tithes by fiſh; but that all 
ſuch pariſhes ſhall pay their tithes according to the laudable cuſ- 
toms, as they have heretofore of ancient time within theſe forty 
years uſed and accuſtomed, and ſhall pay their offerings as is 
aforeſaid, ſ. 11. | 

Provided alſo, that nothing in this act (hall extend in any 


wiſe to the inhabitants of the cities of London and Canterbury, 


and the ſuburbs of the ſame, nor to any other town or place that 
hath uſed to pay their tithes by their houſes, otherwiſe than 
they ought or ſhould have done before the making of this act. 

12. l 
This act reſtrains the canon law in three things: Firſt, 
where the canon law was general, that all perſons in all 
places ſhould pay their perſonal tithes, the act reſtraineth 
it 
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* it to ſuch'Find of perſons only, as have accuſtomably uſed i 
to pay the ſame within forty years before the making of 5 
the act. Secondly, whereas by the eccleſiaſtical laws 
they might before this act have examined the party upon 
his oath concerning his gain; this act reſtrains that courſe, ſt 
ſo that the party cannot be examined upon oath. Thirdly, p 
by this act the day labourer is freed from the payment of 1 
his perſonal tithes. Deg. p. 2. c. 22 {; 
It cannot be intended upon this act, that if ſuch tithes ir 
have been ſometimes paid within forty years, they are t 
therefore due; but they muſt have been accuſſomably, that d 
is, conſtantly paid for forty years next before the act. 0 
_ P. 2. c. 22. 5 | * 
f it be demanded how ſuch payment muſt now be h 
proved forty years before the making of the act; the an- 
ſwer is, as in other like caſes, a peſteriori; by what has 
been done all the time of memory ſince the act. Dyg. fi 
p. 2. c. 22. 8 8 1 
Sir Simon Degge ſays, the only caſe that he could find 
for above a hundred years before his time, where the tithes 
of the profits of ſuch trades were ſued for by any clergy- 6 
man, was that of Dolley and Davis, M. 11 Ja. which 9 
was thus: The parſon of a pariſh in Briſtol libelled in | 
the ſpiritual court againſt an innkeeper, to have tithes of ſ 
the profits of his kitchen, ſtable, and wine cellar, and 
did ſet forth in his libel, that he made great gain in ſelling 1 
of his beer, having bought it for 500 l, and ſold it for | 
1000 l, of which gain he ought to hace tithe by the com- 0 
mon law of the realm. Upon which occaſion, the clerk } 
of the papers informed the court, that when one had li- ; 
belled for tithes of the gain of 101 for 1001 put out, 2 
prohibiton was granted: and the ſame was alſo granted F 
in this caſe. 2 Bulſt. 141. ; 
And perſonal tithes are now ſcarce any where paid in ' 
England, unleſs for mills, or fiſh caught at ſea ; and then 
payable where the party hears divine ſervice, and receives 
the ſacraments. Mood b. 2. c. 22. 8 0 
1 | | 
% 7. Ar; VI. Of the ſetting out, and the manner of ta- 
_—- king and carrying away of lithes | 
EZ 4, 710 88 POS SVAE b | 
r. By a conſtitution of archbiſhop Winchelſea, it is 
General manner ordained as follows: Becauſe by reaſon of divers cuſtoms in 
er erung out. 


the taking of tithes throughout divers churches, quarrels conte. 


tions ſeandals and very great hatreds between the rectors & f 4 
churches 


Tithes. 


churches and their pariſhioners do oftentimes ariſe; we will and 


vrdain, that in all the churches eftabliſhed throughout the pro- 
vince Canterbury, there be one uniform taking of tithes and 
profits of the churches. Lind. 192. my 


Between the reftors of churches] Which is to be under- 
ſtood alſo of vicars, where the tithes belong to their 
portion. Lind. 192. x 5 1 
Throughout the province] Per provigeiam : Lindwood 
ſays, in ſome copies it was archtepiſcopatum (as alſo it was 
in archbiſhop Grey's conſtitutions, from whence this was 
taken); but in a provincial council held. at London un- 
der archbiſhop Chicheley the word archicpiſcapatum by 
conſent of the prelates and the whole clergy was taken 
away, and / provinctam inſerted in its place; Lindwood 
himſelf being then prolocutor. Lind. 192 


And profits of the churches] That is, which do not con- 
ſiſt in tithes: as, oblations, mortuaries, and ſuch like. 
Lind. 192. f 


But notwithſtanding the canon, the manner or form 
of ſetting out or payment of tithes, is for the moſt part 
governed by the cuſtom of the place. | 


2. If the owner will not cut his crop before it beNot before the 


ſpoiled, the parſon is without remedy. God. 394. crop is cut. 


3. The parſon, vicar, impropriator, or farmer, can-Parfon may not 


not come himſelf and ſet forth his tithes, without the ſſet it out. 


licence and conſent of the owner; for if he ſhall of his 
own head tithe the corn or hay of any landholder within 
his pariſh, and . it away, he is a treſpaſſer, and an 
action will lie againſt him for it. Deg. p. 2. c. 14. 


4. But every perſon is bound of common right, to cut Vet he may ſee 


down, and ſet out the tithes of his own lands. And that!“ ſet out. 


it may be done faithfully and without fraud, the laws of 
the church intitle the parſon to have notice given him; 
but by the declarations of the common law, ſuch notice is 
not neceſſary. Vet neyertheleſs, the common law de- 
clared a — a of tithing without view to be an abſurd 
cuſtom: And by the ſtatute of the 2 & 3 Ed. 6. c. 13. 
it is enacted, that at all times whenſoever, and as often 
as any prædial tithes ſhall be due at the tithing of the 
ſame, it ſhall be lawful to every party to whom any of 
the ſaid tithes ought to be paid, or his deputy or ſervant, 
to view and ſee their ſaid tithes to be juſtly and truly ſet 
forth and ſevered from the nine parts, 
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; May ſpread and 
dry it upon the 
ground, 


And carry it 
away. 
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5. The care of the tithes, as to waſte or ſpoiling, af. 
ter ſeverance, 'reſts upon the parſon, and not upon the 
owner of the land. For it ſeemeth, that the parſon is at 
his peril to take notice of the tithes being ſet out; and ſo 


it hath been declared, that altho' the pariſhioner ought 


de jure to reap the corn, yet he is not bound to guard the 
tithes of the parſon. Gib. 689, | | 
6. But after the tithes are ſet forth, he may of common 
right come himſelf, or his ſervants, and ſpread abroad, 
dry and ſtack his corn, hay or the like, in any convenient 
place or places-upon the ground where the ſame grew, till 
it be ſufficiently weathered and fit to be carried into the 
barn. But he muſt not take a longer time for the doing 
thereof, than what is convenient and neceſſary; and what 


' ſhall be deemed a convenient and neceſſary time, the 


law doth not nor can define; for the quantity of the corn 
or hay, and the weather, in this caſe are to be conſidered ; 
and what ſhall in this and all other caſes of like nature be 
ſaid to be a reaſonable and convenient time, is to be deter- 
mined by the jury, if the point come in iſſue triable by a 
jury; but if it come to be determined upon a demurrer, or 
other matter of law,the judges of the court where the cauſe 
depends are to reſolve the ſame. Deg. p. 2. c. 14. Str. 245, 

7. And it ſhall lawful quietly to take and carry the 
ſame away. And if any perſon carry away his corn or 
hay, or his other prædial tithes, before the tithe thereof 
be ſet forth ; or willingly withdraw his tithes of the ſame 
or of ſuch other things whereof prædial tithes ought to 


de paid; and if any perſon do ſtop or let the parſon, vi- 


car, proprietor, owner, or other their deputies or farmers, 
to view, take, and carry away their tithes as is aboveſaid; 
he ſhall forfeit double value, with cofts ; to be recovered 
in the eccleſiaſtical court. 2 & 3 Ed. 6. c. 13. J 2. 

And he may carry his tithes from the ground where 
they grew, either by the common way, or any ſuch way 
as the owner of the land uſeth to carry away his nine 
parts. But if there are more-ways than one, and the 
queſtion is, which is the right way; this is cogniſable in 
the temporal court. Deg. p. 2. c. 14. 

And if the owner of the ſoil, after he hath duly ſet 


forth his tithes, will ſtop up the ways, and not ſufter the 


parſon to carry away his tithes, or to ſpread, dry, and 
ſtack them upon the land; this is no good fetting forth 
of his tithes without fraud within the ſtatute : but the par- 
ſon may have an aCtion upon the ſaid ftatute, and may 
recover the treble value; or may have an action _ 
| the 
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the caſe for ſuch diſturbance, as it ſeemeth; or he may, 
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if he will break open the gate or fence which hinders him, 
and carry away his tithes. Deg. p. 2. c. 14. | 
8. But in this he muſt be cautious, that he commit no But muſt not do 
riot, nor break any gate, rails, lock, or hedges more wilfel damage. 
than neceſſarily he muſt for his paſſage, Deg. p. 2. 
c. 14. | | 
And when he comes with his carts, teams, or other 
carriages, to carry away his tithes ; he muſt not ſuffer his 
horſes or oxen to eat and depaſture the graſs growing in 
the grounds where the tithes ariſe, much leſs the corn 
there growing or cut: but if his cattle (as cannot be 
avoided) do in their paſſage, againft the will of the dri- 
vers, here and there ſnatch ſome of the graſs, this is 
excuſable. Deg. p. 2. c. 14. | 
9. It ſeems, that if tithes ſet forth remain too long up- Peralty on noe 
on the land, the owner of the ſoil may take them damage cin it awap, 
feaſant; but then, if he be ſued for them, in order to 
juſtify he muſt ſet forth how long they had remained before 
he took them; and when they ſhall be ſaid to remain too 
long is triable by the jury. Watſ. c. 54+ | 
Or an action upon the caſe will lie againft the parſon 
for his negligence in this behalf: But no action in ſuch 
caſe will lie, unleſs the pariſhioner hath duly ſet forth his 
tithes, and hath alſo given notice to the parſon that they 
are ſo ſet forth. Deg. p. 2. c. 14. IL. Raym. 187. 
But the occupier en cannot put in his cattle, 
and deſtroy the corn other tithe; for that is to make 
himſelf a judge, what ſhall be deemed a convenient time 
for taking it away: but the court and jury, upon an action 
brought, are to determine of the reaſonableneſs of the 
time, and of the recompence to be made for the injury 
ſultained. L. Raym. 189. | T 
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VII. Tithes how to be recovered. 


1. That tithes may not be loſt to the ſucceſſors, it is Ineumbent 
injoined by a conſtitution of archbiſhog /inchelſea, that compelled to 
the rectors and vicars of churches, who reſpeQing the. 
fear or favour of men more than the fear of god, ſhall 
not demand their tithes with effect, ſhall be ſuſpended, 
until they pay half a mark of ſilver to the archdeacon for 
their diſobedience. Lind. 191. 


2. The 
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Who to be ſued, 


To whom to be 
paid, where the 
ariſh is not 
n. 


a rate tithe; the ſeller, and not the buyer, muſt pay the 
tithe for them. Bob. 158. 


not the buyer, muſt anſwer for the tithes. Bob. 159. 


mon, to the parſon, vicar, proprietor, portionary, owner, 
or 


Tithes. 


2. The general rule is, that the the owner of the nine 


parts is to be ſued for the tenth. But this rule admits of 
divers exceptions : ' As, es 1 

Firſt, If a pariſhioner let his ground or herbage, it is 
ſaid, that the parſon may ſue either the owner of the 
ground, or the owner of the cattle, at his election, for 
the tithe ; if the cuſtom be not againſt it. God, 413. 

But in the caſe of Fiſher and Lemen, where cattle were 
depaſtured occaſionally in another man's ground; it was 
agreed by the whole court of exchequer, that the owner 
of the land, and not the owner of the cattle, was to pay 
the tithes: And baron Page ſaid, that as to what had 


been ſaid, that the demand might be either againſt occu- 
pier or agiſter, that could not be; for the ſame duty 


could not ariſe in two different perſons at the ſame time. 
Viner. Diſmes. L. a. | | 
So, If hay be put into ricks'on the ground, and after 


' fold ; the buyer cannot be ſued for the tithe, but the ſeller 


may, in caſe the tithe thereof was not paid before. G4 
0 412. ; . 


But if one ſells underwood ſtanding, or corn or graſs 
on the ground; the buyer, and not the ſeller, ſnall pay 
the tithes. Bob. 158. | | 

But if any part thereof be cut before the ſale, the ſeller 
muſt anſwer the tithe thereof. Boh. 159. 
So where one ſells ſheep, whereof the parſon is to have 


So if one that is owner of a coppice or wood, do cut it 
down, and ſell it all together; in this caſe the ſeller, and 


If cattle or other goods tithable be pawned or pledged; 
it is ſaid, that he to whom they are pledged muſt pay tithe 
of them, Boh. 159. 

But if a man deliver cattle or goods to one, to be re- 
delivered to him; he himſelf, and not the perſon to whom 
they are delivered, muſt pay the tithe for them. Bih. 


159. | 

it a pariſhioner die before he pay his tithes ; his exe- 
cutor, if he hath aſſets, muſt pay them. Bob. 159. 

3. By the 2 & 3 Ed. 6. c. 13. Every perſon who ſhall 
have any beaſts or other cattle tithable, going feeding or 
depaſturing in any waſte or common ground, whereof 
the pariſh is not certainly known, ſhall pay tithes for the 
increaſe of the ſaid cattle ſo going in the ſaid waſt or com- 
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or other their farmers or deputies, of the pariſh, hamlet, | 
own, or other place, where the owner of the ſaid cattle 
inhabiteth or dwelleth, /. 3. 

4. In the ſaxon times, tithes were recoverable in the ,.,, ,.co. 
county court, where the biſhop or his deputy, and the verable in the 
ſheriff, did fit as co-ordinate judges, there being at that ©%%®ty court. 
time no ſeparate court of ordinary eccleſiaſtical juriſdic- 
tion. 2 Inſt. 66 1. | 

5. By a conſtitution of archbiſhop Winchelſea : Forgf- Recoverable in 
much as many are found, who are not willing freely to pay _ ye” 
their tithes ; we do ordain, that the pariſhioners be admoniſhed canon lau, and 
once, twice, and thrice to pay their tithes to god and the church, by divers ſta- 
And if they do not amend, they ſhall firſt be ſuſpended from © 
the entrance of the church, and ſo at laſt be compelled to pay 
their tithes by cenſures eccleſiaſtical, if it ſhall be neceſſary. 

And if they ſhall deſire a relaxation or abſolution of the ſaid 
ſuſpenſion, they ſhall be remitted to the ordinary of the place to 
be abſolved and puniſhed in due manner. Lind. 191. 
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By the ſtatute of circumſpecte agatis, 13 Ed. 1. ſt. 4. 
The king to his judges ſendeth greeting: Uſe your ſelves cir- 
cumſpectly in all matters concerning the clergy, not puniſhing 
them if they hold plea in court chriſtian, in the caſe where à 


—_—— 
* 


 parſon doth demand of his pariſhioners oblations or tithes due and 


accuſtomed : In which caſe, the ſpiritual judge ſhall have 
power to take knowledge, notwith/tanding the king's prohi- 
bition, | 
Due and accuſtomed} Debitas vel conſuetas : By this act, 
lord Coke ſays, modus decimandi and real compoſition 
are eſtabliſhed [perhaps he had better have ſaid, diſtinguiſbed; 
for both of them were eſtabliſhed long enough before this 
aft :] for hereby tithes are divided into two parts, viz. 
tithes due, which is the tenth part; and tithes accuſtomed, 
which is a duty perſonal due by cuſtom and uſage to the 
parſon in ſatisfaction of tithes, as a yearly ſum of money, 
or other duty. And theſe are here called tithes accuſtomed z 
and for this modus decimandi the parſon may ſue in court 
chriſtian, and is warranted by this act. 2 14ſt. 490. 


By the ſtatute of articuli cleri, 9 Ed. 2. ſt. 1. c. 1. 
Whereas laymen do purchaſe prohibitions generally upon tithes, 
ventions, oblations, mortuaries ; the king doth anſwer to this 
article, that in tithes, oblations, obventions, mertuaries (when 
they are propounded under theſe names) the king's provubitten 
ſhall hold no place, alths' for the long withbelding of the ſame 

Vor, III, Hh the 
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Tithes. 
the money may be gſteemed at a ſum certain. But if a clerk, 
or a religious man, do ſell his tithes being gathered in his burn, 
or otherwiſe, to any man for money, if the money be demanded 
= a 72 judge, the king's prohibition Mall lie; for ly 
the ſale, the ſpiritual geods are made temporal, and the tithe 
turned into chattels. | 


By the 18 Ed. 3. ſt. 3. c. 7. Mpereas writs of ſcire ſacias 
have been granted to warn prelatel, religious, and other clerks, 


to anſwer diſmes in our chancery, and to ſhew if they have any 


thing, or can any thing ſay; wherefore ſuch diſmes ought not to 
be reſlored io the ſaid demandanis, and to anſwer as well to ns 
as to the party to ſuch diſmes ; 2 writs from henceforth ſhall 
not be granted, and the praceſs hanging upon ſuch writs ſhall be 
annulled and repealed, and the parties diſmiſſed from the ſecular 
judges of ſuch manner of pleas. 


Writs of ſcire facias] This is a writ, where one hath 
recovered debts or damages in the king's courts, and ſueth 
not for execution within a year and a day; after which 
he ſhall have this writ, to warn the party ; who coming 
not, or ſaying nothing to ſtay execution, a writ of fir: 
facias goes, commanding the ſheriff to levy the debts or 
damages, of his goods, Terms of the law. 


To warn prelates, religious, and other clerks] This 2 
facias was not brought againſt the poſſeſſors of the land 
for ſubtraction of tithes, but againſt the prelates or other 
clerks, which took the tithes after they were ſevered, 
Commiſſions out of the chancery were directed to certain 
perſons, giving them authority to inquire, whether ſuch 
a ſpiritual perſon ought to have tithes of ſuch lands ; 
whereupon inquiſitions were taken and returned: and if 
it were found for the ſpiritual perſon, upon this record 
he might have a ſcire facias againſt any prelate, religious, 
or other clerk, that took them after ſeverance. 2 1. 


640, 


By the 1 R. 2. c. 13. The 2 clergy of this realm 
do greatly complain them, for that the people of holy church, 


- 


' purſuing in the ſpiritual court for their tithes and their ather 


things, which of right ought and of old times were wont to per- 
tain to the ſame ſpiritual court; and that the judges of holy 
church, having cognizance in ſuch cauſes, and other perſons 
thereof meddling according to the law, be maliciouſly and un- 
duly for this cauſe indifted, impriſoned, and by ſecular power 


horribly oppreſſed, and alſo inforced with violence by oaths and 


griews; 
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grievous obligations and many other means unduly compelled to 
defiſt and ceaſe utterly of the things aforeſaid, againſt the liber- 
ties and franchiſes of holy church: Wherefore it is aſſnted, 
that all ſuch obligations made or to be made by dureſs or violence 


ſhall be of nb value. And as to thoſe that by malice do procure 
ſuch i aments, and to be the ſame indiclors, after the ſame 


indictees be ſo acquit ; ſuch procurers ſhall ſuffer a year's impri- 


ſinment, and reſtore to the parties their damages, and ſhall ne- 


vertheleſs make a grievous fine unto the king. And the juſlices 
of aſſize, or other juſtices, before whom ſuch indictees ſhall bs 


acguit, ſhall have power to inquire of ſuch procurers and in- 


diters, and duly to puniſh them according to their deſert. 


By the 1 R. 2. c. 14. At what time that any perſon of 


the holy church be drawn in plea in the ſecular court, for his 


nun tithes taken by the name of goods taken away ; and he which 


is ſo drawn in plea maketh an exception, or alledgeth, that the 


ſubſance and ſuit of the buſineſs is only upon tithes due of right 
and of poſſeſſun to his church or other his benefice : in ſuch caſe 


the general averment ſhall not be taken, without ſhewing ſpecially 
how the ſame was his lay chattel, 


By the 27 H. 8. c. 20. when by the noiſe of the diſſo- 
lution of monaſteries in this parliament, laymen took oc- 
caſion upon trifling pretences to withdraw their tithes, it 
was enated as followeth : Foraſmuch as divers evil diſpoſed 
perſons, inhabited in ſundry counties cities tewns and places of this 
realm, having no reſpect to their duties to almighty god, but againſt 
right and good conſcience having attempted to ſubtract and with- 
hold in ſome places the whole and in ſome places great part of 
their tithes and oblations, as well perſonal as predial, due unta 
gad and holy church ; and purſuing ſuch their deteflable enor- 
nities and injuries, have attempted in late time paſt to diſobey 
and contemn the proceſs laws and decrees of the ecclefiaſtical courts 
ef this realm, in more temerarious and large manner than be- 
fore this time hath been ſeen : for reformation of which ſaid 
injuries, and for unity and peace to be i ads among /i the 


ling's hs ov of this realm, our ſovereign lord the king, being ; 


ſupreme head on earth (under god) of the church of England, 
willing the ſpiritual rights and duties of that church to be pre- 
ſerved, continued and maintained, hath ordained and enatted by 
authority of this preſent parliament, That every of his ſubjetts 
ef this realm, according to the eccleſiaſtical laws and ordinances 
if his church of England, and after the laudable uſes and cuſ- 
toms of the pariſh or other place where he dwelleth or occupieth, 
Hall yield and pay his tithes - offerings and other. duties 0 35 
8 h 2 * ch; 


467 


Tithes. 


church; and that for ſuch ſubtractions of any the ſaid tithes and 
offerings or other duties, the parſon vicar curate or otber party in 
that behalf grieued, may by due proceſs of the king s eccleſiaſtical 
Taws of the church of England, convent the perſon offending, be- 
fore his ordinary or other competent judge of this realm having au- 


 thority to hear and determine the right of tithes, as alſo to compel 


the ſame perſon offending to do and yield his duty in that behalf: 
And in caſe the ordinary of the dioceſe or his commiſſary, or the 
archdeocon or his official, or any other competent judge aforeſaid, 
For any contempt contumacy diſcbedience or other miſdemeanor of the 
party defendant, ſhall make information and, requeſt to any ef 
the king's moſt honourable council, or to the juſtices of the peace 
of the ſhire where ſuch offender dwelleth, to aſſiſt and aid th: 
ſame ordinary commiſſary archdeacon official or judge, 1 
order or © inp any ſuch perſon in any cauſe before rehearſ- 
ed; that then he of the king's ſaid honourable council, or 
ſuch two juſtices of the peace (whereof one to be of the quorum), 
to Whom ſuch information or requeſt ſhall be made, ſhall have 
power to attach or cauſe to be attached the perſon againſt whim 
ſuch information or requeſt ſhall be made, and to commit him to 
ward, there to remain without bail or mainprixe, until he 
ſhall have found Fon ſurety to be bound by recognizance or 
otherwiſe before the king's ſaid counſellor or Juſtice of the peace, 
or any other like counſellor or juſtice of the peace, to the uſe of 
our ſaid lord the king, to give due obedience to the proceſs pro- 
Leedings .decrees and ſentences of the 1 0 0 court of this 
realm wherein ſuch ſuit or matter for the premiſſes ſhall de- 
pend or be; and that every of the king's - ſaid counſellors, or 
two juſtices of the peace whereof the one to be 7 the quorum 
as is aforeſaid, ſhall have power to take and record ſuch recogni- 
ances and obligations, ſ. 1. A 
' Provided, that this ſhall not extend to any inhabitant of the 
city of London, concerning any tithe offering or other eccleſi- 
aftical duty, grown and due to be paid within the ſaid city; be- 
cauſe there is another order made for the payment of tithes and 
other duties within the ſaid city. ſ. 2. | 
Provided alſo, that all perſons, being parties to any fuch 
Juit, may have their lawful action demand or proſecution, ap- 
peals, probibitions, and all other their lawful defences and 
remedies in every ſuch ſuit, according to the ſaid eccleſiaſtical 
laws,” and laws and flatutes 7 this realm, in as ample man- 
V as they might have had if this act had not been made 
* PE 


. 
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| Shall have owe to attach] In the caſe of X. and Sau- 
chee, H. 9 MV. when ſeveral quakers had been committed 


upon 


- - — 


n this ſtatute, it was alledged, that the juriſdiction 
of the ſpiritual court was taken away by the act of par- 
liament which gives the parſon a remedy to recover ſuch 
tithes by diſtreſs, by warrant of a juſtice of the peace : 
But by the court, the ſaid act ſeems only to be an accu- 
mulative remedy, and not to repeal the former act of the 


27 H. 8. L. Raym. 323. 
By the 32 H. 8. c. 7; (which was alſo made upon oc- 


caſion of the diſſolution of monaſteries, and which was 
chiefly intended to enable laymen, that by the diſſolution 
had eſtates. or intereſts in parſonages, or vicarages impro- 
priate, or otherwiſe in tithes, to ſue for ſubtraction of 
tithes in the eccleſiaſtical courts,) it is enacted as follow- 
eth: Where divers perſons inhabiting in ſundry countries and 
plates of this realm, not regarding their duties to almighty god 
and to the king our ſovereign lord, but in few years paſt more 
contemptuouſly and commonly preſuming to offend and infringe 
the good and wholeſome laws of this realm and gracious com- 
mandments 4 our ſovereign lord, than in times paſt hath been ſeen 
or knnwn, have not letted to ſubtract and withdraw the lawful 
and accuſtomed tithes of corn hay paſturages and other ſort of 
tithes and oblations, commonly due to the owners proprietaries 
and poſſeſſors of the par ſonages vicarages and other eccleſiaſtical 


places twithin this realm; being the more encouraged thereto, 


fir that divers of the king's ſubjefts, being lay perſons, hav- 


ing parſonages vicarages and tithes to them, and their heirs, or 
tn the heirs of their bodies, or 35 term of 5 or years, cannot 
by the order and courſe of the eccleſiaſtical laws of this realm 
ſue in any eccleſiaſtical court for the wrongful withholding and de- 
taining of the ſaid tithes or other duties, nor can by the order of 
the common laws of this realm have any due remedy again/t any 
perſon, his heirs or aſſigns, that wrong fully detaineth or with- 
holdeth the ſame ; by occaſion wheresf much controverſy ſuit and 


variance is like to enſue among the king's ſubjetts, to the great 


damage and decay of many of them, if convenient and ſpeedy 
remedy be not provided: It is therefore enatted, that all perſons 
f this realm, robot .eftate degree or condition ſoever they 
be, ſhall fully truly and effeftually divide ſet-out yield or pay, 
all and ſingular tithes and offerings aforeſaid, according to the 
lawful cuſtoms and uſages of pariſhes and places, where ſuch 
tithes or duties ſhall ariſe or become due; and if any perſon, 


of bis ungodly and perverſe will, ſpall detain and withhild any 


of the ſaid tithes or offerings or any part thereof, then the 
perſon or perſons, being eccleſiaſtical or lay, having cauſe ta 
demand the faid tithes or offerings, being thereby wronged or 
| | h 3 grieved, 
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grieved, ſhall and may convent the perſon ſo offending, before 
the ordinary, his commiſſary, or other competent miniſter or 
lawful judge of the place where ſuch wrong Hall be done, ac- 
cording to the eccleſiaſtical laws , and in every ſuch cauſe or 
matter of ſuit, the ſame ordinary or <_ judge, having the 
parties or their lawful procurators before him, ſhall proceed io 
the examination hearing and determination. of every ſuch cauſe 
or matter, ordinarily or ſummarily, according to the courſe and 
proceſs of the ſaid eccleſiaſtical laws, and thereupon. give ſen- 
tence accordingly. . 1, 2. 

And if any of the parties ſhall appeal from the ſentence, 
order, and definitive judgment of the ſaid ordinary or other 
eompetent judge as aforeſaid ; then the judge ſhall, upon 
ſuch appellation made, adjudge to the other party the reaſonable 
coſts of his ſuit therein before expended ; and ſhall. compel the 
me party appellant to ſatisfy and pay the ſame coſts ſo ad- 
Judged, by compulſory proceſs and cenſures of the ſaid laws 
eccleſiaſtical; taking ſurety of the other party to whom ſuch 
cofts ſhall be adjudged and paid, to reflore the ſame cofts to the 
party appellant, if afterwards the principal cauſe of that ſuit 
of appeal ſhall be adjudged againſt the ſame party to whom the 
ame coſts ſhall be yielded: And ſo, every ordinary or other 
competent judge eccleſiaflical ſhall adjudge cofts to the other party, 
upon every appeal to be made in any ſuit or cauſe of ſubtraftion 
or detention of any tithes or offerings, or in any other ſuit to 
be made concerning the duty of ſuch tithes or offerings. 1. 3. 
And if any perſon, after ſuch ſentence definitive gi 
againſt him, ſhall obſlinately and wilfully K to pay bis 
tithes or duties, or ſuch ſums of money fo adjudged, wherein be 
ſhall be condemned for the ſame ; it ſhall be lawful for two 
Joftices of the peace for the ſame ſhire, whereof one to be of 
e quorum, upon information certificate or complaint to them 
made in writing by the ſaid eccleſiaſtical judge that gave the 
fame ſentence, to cauſe the ſame party ſo refuſing to be attached 
and committed to the next gaol, and there to remain without 


bail or mainpriſe, till he ſhall have found ſufficient ſureties to 


be bound by recognizance or otherwiſe, before the ſame juſtices, 
to the uſe of our lord the king, to perform the ſaid definitive 
ſentence and judgment. ſ. 4. 

Provided, that no perſon ſhall be ſued or otherwiſe compelled 
to pay any tithes, for any manors lands tenements or other bere- 
ditaments, which by the laws or flatutes of this realm are diſ- 
charged or not chargeable with the payment of any ſuch tithes, 
ſ | 


5 
Provided alſo, that this ſhall not in any wiſe bind the inba- 
titants of the city of London and ſuburbs of the ſame, 10 P2 
| | their 
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or other writs original, as the caſe ſhall require, to 


Tithes. 


their tithes and offerings within the ſame city and ſuburbs, 


otherwiſe than they ought to have done before. ſ. 6. 
And in all caſes where any perſon ſhall have any eflate of 
inheritance, freehold, term, right, or intereſt in any parſon- 


age, Vicarage, portion, penſion, tithes, oblations, or other 
ecclſiaſtical or F. gs profit, which ſhall be made temporal 


or admitted to be in temporal hands and lay uſes and profits 
by the laws or flatutes of this realm, ſhall be diſſeiſed deforced 
wronged or otherwiſe kept or put from their lawful inheritance, 
eflate, ſeiſin, poſſeſſion, occupation, term, right, or intereſt 

ein, by any other perſon claiming to have intereſt in or title 
to the fame; the perſon ſo difſeiſed deforced or wrongfully kept 
or put out, his hetrs, his wife, and ſuch other to whom ſuch 
injury and wrong ſhall be done, may have their remedy in the 


king's temporal courts, or other temporal courts, as the caſe 
Hall require, for the recovery or obtaining of the ſame, by 


writs original of præcipe quod* reddat, afſize of novel 
diſſeiſin, mortdanceſtor, quod ei deforceat, writs . dotber, 
e deviſed 

and granted in the king's court of chancery, in lite manner 
and form as they. might have had for lands tenements or other 
hereditaments in ſuch manner to be demanded : and writs 
of covenant and other writs for fines to be levied, and all other 
aſſurances to be had of the ſame, ſhall be granted in the ſaid 
chancery, according as hath been uſed for fines to be levied and 
aſſurance to be had of lands tenements or other hereditaments. 
rovided, that this ſhall not give any remedy, cauſe of action or 


ſuit, in the courts temporal, againſt any perſon who ſhall refuſe 


to ſet out his tithes, or ſhall withhold or refuſe to pay his tithes 
or offerings ; but that in all ſuch caſes the party, being eccleſi- 
eftical or lay, having cauſe to demand or have the ſaid tithes or 
offerings, and thereby wronged or grieved, ſhall have his re- 
medy for the ſame in the ſpiritual courts, according to the or- 
&inace in the firſt part of this aft mentioned, and not otherwiſe. 
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6. By the 2& 3 Ed. 6. c. 13. the aforeſaid acts of Recovery of tre- 


the 27 H. 8. c. 20. and the 32 H. 8. c. 7. ſhall ſtand bie value io the 


temporal courts, 


in full force: And moreover, it is further enacted as h, the a &; 
followeth; viz. All perſons ſhall truly and juſtly, without £4. 6. 


fraud or guile, drvide ſet out yield and pay all manner of the 
predial tithes, in their proper kind, as they riſe and happen, 
in fuch manner and form” as hath been of right yielded and 
paid within forty years next before the making of this act, or 
of right or cuſtom ought to have been paid; and no perſon ſhall 
take or. carry away any ſuch or like tithes, which have been 
Feelded or paid within the = forty. years, or of right ought 
Es k 4 
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to have been paid, in the place or places tithable of the ſam:, 
before be hath juſtly divided or ſet forth for the tithe theresf 


the tenth part of the ſame, or otherwiſe agreed for the ſan, 
tithes with the parſon, vicar, or other owner propriz. 


tary, or farmer of the ſame tithes; under the pain of forfei. 


ture of treble value of the tithes ſo taken or carried auoh. 
ſ. 1. 


| Truly and juſtly, without fraud or guile] In the caſe of 


Heale and Sprat, T. 44 Elix. In a prohibition : The 
.caſe was, Heale did ſet out his prædial tithes, and divided 


them juſtly from the nine parts, and ſoon after carried 
the ſame away. Sprat ſued for a ſubtraction of the ſame 
in the eccleſiaſtical court. Heale pleaded that he had ſet 
them out, as above. Whereunto Sprat ſaid, that pre- 


ſently after his ſetting out, he carried the ſame away, to 
the defrauding of the ſtatute. And it was adjudged, that 
this was fraud and guile within this act, albeit he did juſtly 


divide the ſame within the letter of this law. It was 
further reſolved, that if the owner of the corn before 
ſeverance grant the ſame to another, of intent that the 
grantee ſhould take away the ſame, to the end to defraud 
the parſon of his tithe ; this is fraud and guile within this 
ſtatute. 2 Inſt. 649. x 


Prædial tithes] This branch extends only to prædial 
tithes. Thus in the caſe of Booth and Southraie, E. 17a. 
In debt upon this ſtatute by the parſon of the church, 
for not ſetting forth of the tithes of cheeſe, calves, 
lambs, cherries, and peats, to have the treble value; 
the defendant pleaded nihil debet, and it was found 
againſt him. And it was moved in arreſt of judgment, 
that the ſaid tithes of cheefe, or calves, and lambs were 
not prædial tithes, and therefore not within this branch 
of the ſtatute; and this act is penal, and ſhall not be 
taken by equity. Which. was allowed by the whole 
court. 2 ut. 649 = 

Within ferty years next before the making of this ac] This 
time of forty years is here ſet down, becauſe forty years in 


the eccleſiaſtical court about tithes make a preſcription. 


2 inſt 649. 1 Ought. 263. 
Or of right or cuſlom ought to have been paid] The ſenſe of 
theſe words F right ought to have been paid, is of tithes to 
be yielded in ſpecie within forty years; and the ſenſe of 
the words of right or cuftom, is, by rightful cuſtom de 
modo decimandi. 2 nfl. 660, | * 
/ +4 nder 
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Uudler the pain of | forfeiture of treble value of the tithes fo 
taken or — nr % T rk doth 8 the Lis 
feiture to any perſon in certain; and therefore it was pre- 
tended, that the forfeiture ſhould be given to the king : 
And thereupon, the attorney general, H. 29 Elia. did ex- 
hibit an information in the exchequer, againſt one Mood a 
pariſhioner of Iclington in the county of Cambridge, for 
this treble forfeiture, for 3 away his tithes before 
they were juſtly divided. he defendant pleaded not 
guilty; and by a jury at the bar he was found guilty ; and 
in arreſt of judgment it was moved, that in this caſe the 
forfeiture was not given to the king, for that the words of 
the act be, under the pain of forfeiture of treble value of the 
tithes ſo taten away : and whenſoever a forfeiture is given 
againſt him that doth diſpoſſeſs the owner of his property, 
as here he doth of his tithes, there the forfeiture is given 
to the party grieved or diſpoſſeſſed; and the rather for that 
this is an additional law, and made for the benefit of the 
proprietor of the tithes. And ſo it was adjudged by 
Manwood and the whole court of exchequer. And this 
was the firſt leading caſe that was adjudged upon this 
point; and ever ſince, it hath been received for law, that 
the party intereſted in the tithes ſhall in an action of debt 
recover the treble value. 1 1. 159. 2 Inſt. 650. 

And it is to be obſerved, that the treble value only, and 
not the tithes themſelves, nor any ſatisfaction for them, 


may be recovered in the temporal court: that being out of 


the juriſdiction of thoſe courts, and wholly in the ſpiritual 
court, Which is the reaſon why in all ſuits upon this ſta- 
tute, the action is not laid for ſubtraction of tithes but for 


a a contempt of the ſtatute in not ſetting them out. And 


being a contempt, the action dies with him who committed 
the contempt ; and doth not lie againſt his executor. Gibſ. 
697. 1 Vern. 60. | 

And it hath been held, that an action grounded on this 
ſtatute, for not ſetting forth of tithes, is not within the 
ſtatute of limitations ; that ſtatute not extending to ac- 
tions grounded on acts of parliament : therefore the plain- 
tiff is not by law confined to fix years, or to any other 
time certain, within which to bring his action. Matſ. 
1. 58, | 
Thus, in the cafe of Marſton and Cleypole, E. 1726; 
on a bill by a lay impropriator for tithes in the court of 
exchequer, for about twenty four years ; the defendant, 
to ſuch part of the bill as prayed diſcovery and relief 
for any time before within fix years next before filing -— 

; | | A bi 
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bill or ſerving the ſubpoena, pleaded the ſtatute of limi. 
| tations, and that he did not promiſe to make fatisfac. 


tion for any-tithes before the ſaid fix years; but it wa 
_ over-ruled 7 the court ; becauſe the defendant, as to 


| tithes, is only in the nature of a receiver or bailiff for 
the plaintiff; in which caſe the ſtatute of limitations doth 
not operate, Bunb. 213. 
I a jury give a verdict for the plaintiff, they muſt find 
the real value of the tithes, which ſhall be trebled by the 
court; as if the jury find the real and _ value to be 
twenty pounds, they ought to give the plaintiff only ſo 
much, and the court ſhall treble it, and make that ſum 

given by the jury to be ſixty pounds, which is the treble 
value. But if the iſſue be upon the cuſtom of tithing, 
or any other collateral point, the jury then need not to 
find any value of the tithes; for that in ſuch caſe the de- 
fendant ſhall pay the value expreſſed by the plaintiff in his 
declaration: becauſe by the collateral matter pleaded in 
bar, the value of the tithes ſet forth in the declaration is 
confeſſed. Therefore in all actions brought upon this ſta- 
tute, if the defendant plead any collateral matter in bar 
of the action, he muſt take the value of the tithes men- 
tioned in the declaration by proteſtation; that is, he muſt 

dy the form of a proteſtation aver, that the tithes were 
not of that value as is declared; otherwiſe he will be 
charged with the value the plaintiff hath by his declara- 
tion ſet upon them. And the ſame law is ſaid to be, if 
judgment be given for the plaintiff by nihil dicit, non ſun 
informatus, or upon demurrer. Matſi c. 58. 

And neither damages nor coſts can be recovered with 
the treble value; becauſe the ſtatute hath not expreſsly 
given them: except that by the ſtatute of the 8 & g V 
c. 11. it js enacted, that in all actians of debt upon the flatute 
for not ſetting forth of tithes, wherein the fingle value or da- 
mage found by the jury ſhall not exteed the ſum of twenty 
nobles ; the plaintiff obtaining judgment, or any award of ex- 
ecution after plea pleaded or demurrer jained therein, ſhall re- 
cover his coſts ſuit; and if the 2 ſhall become non- 
ſuit, or ſuffer a diſcontinuance, or a verdift ſhall paſs againſt 
him, the defendant ſhall recover his cofts. ſ. 3. 

Recovery of 7. By the aforeſaid ſtatute of the 2 & 3 Ed. 6. c. 13. 
_ be At all times uhenſoever, and as often as any prædial tithes ſhall 
_ ke fame be due at the tithing of the ſame ; it ſhall be lawful to every 
Hatute, party to whom any of the ſaid tithes ought to be paid, or his 
deputy or ſervant, to view and ſee their ſaid tithes to be juſt 

and truly ſet forth and ſevered from the nine parts; * the 
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ietiy to take and carry away : and if any perſon 
jon oo corn or hay, or his other prædia Reg 
tithe thereof be ſet forth; or willingly withdraw his tithes of 
the ſame, or of ſuch other things whereef bradial tithes oug 
to be paid; or do flop or let the parſm, vicar, proprietor, 
owner, or other their deputies or farmers, to view, take, and 
carry away their tithes as is aboveſaid ;, by reaſon whereof the 


. -T7 v7 


F ſaid tithe or tenth is loft, impaired or hurt : then upon due proof 
. thereof made. before the ſpiritual judge, or any other judge to 
K whom heretofore he might have made complaint; the party ſa 
g carrying away, withdrawing, letting, or flopping, ſhall pay | 
. the double value of the tenth or ti = taken, loſt, withdrawn, 1 
or carried away, over and beſides the cofts charges and expences |} 
, the ſuit in the ſame : The ſame to be recovered before the 1 
4 eccleſraſtical judge, according to the king's eccleſraſtical laws. ſ. 2. 4 
1 rovided, that no perſon ſhall be ſued or otherwiſe com- 3 
4 felled to yield give-or- pay. any manner of tithes, for any, ma- | 
n nors, lands, tenements, or hereditaments, which by the laws 1 
g and flatutes of this realm, or by any privilege or preſcription, | 
is are not chargeable with the payment of any ſuch tithes, or that 5 
r be diſcharged by any compoſition real. ſ. 4. | 
* Shall pay the double value] The reaſon why the double 4 
0 value is by this branch to be recovered in the eccleſiaſtical $ 
c court, where by the former branch the parſon at the com- 
0 mon law ſhall recover the treble, is, for that in the eccle- 
2 ſiaſtical court he ſhall recover the tithes themſelves ; and 
if therefore the value recovered in the eccleſiaſtical court is 
n equivalent with the treble forfeiture at the common law. 

2 Inſt. 650. 
h And the double value, together with the ſtatute, ought 
y to be expreſsly mentioned in the libel : but 2 the libel 
4 muſt be ſo ordered, as not to.be grounded directly upon 
te the ſtatute for more than double value; for if the ſingle 
j- damages, that is, the value of the tithes, be alſo ground- 
'y ed upon it, this will be interpreted a ſuing in the ſpiritual 
1 court for treble value; and a prohibition will lie. Godb. 
— 245. Gibf. 697. |; 
j- Over and beſides the coſts, charges, and expences] So as the 
fl ſuit in the eccleſiaſtical court is more advantagious, than 

the ſuit for the treble forfeiture at the common law. For at 
z. the common he ſhall recover no coſts ; but he ſhall recover 
ll in the eccleſiaſtical court his coſts, charges, and expences, 

. 
Is | 8. And if any perſon do ſubtrac or withdraw any manner of Manner of fuing 
ly tithes, obventions, profits, c mmodities, or other duties (before- —_ — in the 
be mentioned), or any part of them, contrary to the true meaning Ferns * 


nn. 
Tithes. 

of this act, or of any other act heretofore made ; the party ſo 
ſubtracting or withdrawing the ſame may be convented and ſued 
in the king's eccleſiaſtical court, by the party from whom the ſame 
ſhall be ſultracted or withdrawn, to the intent the king's ecclefe. 
aſtical judge may hear and determine the ſame, according to th; 
king's ecclefraſtical laws : And it ſhall not be lawful to the parſon, 
vicar, preprietor, owner, or other their farmers or deputies, 
contrary to this aft, to convent or ſue ſuch withholder of . tithes, 


obventions, and other duties aforeſaid,' before any other Judge than 
 ecclefraftical. 2 & 3 Ed. 6. c. 13. f. 13. | 
And if any archbiſhop, biſbop, chancellor, or other judge ec. 
cleſiaſtical, give any ſentence in the foreſaid cauſes of tithes, 
obventions, profits, emoluments, and other duties aforeſaid, o- 
in any of them (and no appeal or prohibition hanging), and 
the party condemned do not obey the faid ſentence ; it ſhall be 
lawful to every ſuch judge eccleſiaſtical, to excommunicate the 
ſaid party fo as aforeſaid condemned and diſobeying : In which 
ſentence of excommunication, if the ſaid party excommunicate 
wilfully ſland and endure fill excommunicate by the ſpace of 
forty days next after, upon denunciation and publication theresf 
in the pariſh church or the place or pariſh where the party ſn ex- 
communicate is dwelling or maſt abiding ; the ſaid judge eccleſi- 
aſtical may then at his pleaſure ſignify to the king in his court of 
chancery, of the ſlate and condition of the 1 party ſo excom- 
municate, and thereupon require proceſs de excommunicato 
capiendo to be awarded againſt every ſuch perſon as hath been 
fo excommunicate. ſ. 17. | | 
And if the party in ſuch caſe ſhall ſue for a prohibition ; he 
ſhall, before any prohibition granted, deliver to {ore of the juf- 
tices or judge f the court where he demandeth prohibitim, a 
true copy of the libel, ſubſcribed by his hand; and under the 
copy of the ſaid libel ſhall be written the ſuggeſtion whereſore be 
demandeth the prohibition : And in 2 the ſaid ſuggeſtion, by 
two honeſt and ſufficient witneſſes at leaſt, be not proved true in 
the court where the ſaid prohibition ſhall be fo. granted, within 
fix months next following after the ſaid prohibition ſhall be þ 
granted and awarded; then the party that is letted or hindred 
of his ſuit in the eccleſiaſtical court by ſuch prohibition, ſhall 
upon his requeſt and ſuit, without delay, have a conſultaticn 
granted by the ſame court; and ſhall alſo recover double cots and 
damages, againſt the party that ſo purſued the prohibition, to be 
' aſſigned or aſſeſſed by the ſame court, for which eofts and damages 
the party may have an action of debt. ſ. I4. 
Provided, that nothing herein ſhall extend to give any mimt- 
ſter or judge eccleſigſtical, any juriſdiction to hold plea of any 
matter cauſe or thing,' contrary to t Natute of Weſtminſter 
* | 2. c. 5. 
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1. e. 5. the flatutes of articuli cleri, - cireumſpecte agatis, 
ſylva cædua, the treatiſe de regia prohibitione, nor againſt 
| the flatute of 1 Ed. 3. c. 10; nor to hold plea in any matter, 
whereof the king's court of right cught to have juriſdiction. 
. 186. | 
85 13. May be convented] In the caſe of Machin and 
| Malton, E. 11 V. It was moved for the diſcharge of a 
| rule by which a prohibition was granted unleſs cauſe 
| ſhewed, to the conſiſtory court of the archbiſhop of 
; Vork; where Molton, rector of the church of South 
Collingham in the dioceſe of York, preferred a libel againſt f 
Machin for ſubtraction of tithes. And the motion for the |. 
prohibition was grounded upon a ſuggeſtion, that Machin 
: lived within the dioceſe of Lincoln, and therefore ought 
l not to be cited out of the dioceſe where he lived, by the | 
. 23 H. 8. c. 9. And the cauſe which was ſhewed to the 1 
e court to diſcharge the rule was, becauſe Machin had lands. 
h within the dioceſe-of York, namely, in the pariſh of South 
e Collingham ; for the tithes of corn growing upon which 
f lands, Molton libelled in the conſiſtory court of Vork; 
f 


and when the citation was ſerved, Machin was there, tho” 1 
he lived generally within the dioceſe of Lincoln. And by 
- Holt chief juſtice; if a man lives within the dioceſe of 


f A, and occupies lands in the dioceſe of B, if he ſubtracts 
j- tithes in B, he may be cited and ſued there; and it is not 
0 within the ſaid ſtatute : for when he occupies lands in B, 
n that makes him an inhabitant there, and out of the intent 

of the ſtatute; and by the ſtatute of the 32 H. 8. c. 7. f. 
he 2. the ſuit for withholding of tithes in expreſs words is ap- 
2 pointed to be, before the ordinary of the place where the 
a wrong was done. L. Rayn. 452, 534. | 
he Or. the place or pariſh] It ſeemeth that the words ſhould 
he be, of the place or pariſh, * 


S. 14. By two honeſt and ſufficient witneſſes at leaſt] This 
clauſe was made in favour of the clergy, for proof to be 
made by witneſſes ; which they had not at the common law. 
But if the ſuggeſtion be in the negative, as if the propri- 
etary of a parſonage impropriate ſue for tithes, and the 
cauſe of the ſuggeſtion be, that the parſonage is not im- 
propriate ; or if a parſon ſue for tithes of lands in his pa- 
riſh, and the party ſue for a prohibition for that the land 
lieth not in that pariſh, or that the parſon that ſueth for 
tithes was not inducted, or any the like cauſe in the nega- 
tive of any matter of fact; he ſhall not produce any wit- 
neſſes by force of this branch, becauſe a negative cannot 
de proved: and therefore a prohibition upon cauſes in the 


negative 
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negative remains as it was at the common law, 2 J.. 
662. a | 

Proved true] It is ſufficient in this caſe that enough is 
proved, upon which to ground a prohibition, tho? the 
ſuggeſtion be not ſhewn to be ſtrictly and wholly true. 
So where the ſuggeſtion was for twenty acres of paſture 
and as many acres of wood in lieu of tithes, and proof 
was only made of the wood ; or where the ſuggeſtion was 
for wool and lamb, and the witneſſes only proved as to 
the lamb ; or for a hundred acres, when there were only 
ſixty ; or for twenty ſhillings by way of modus, where 
the ſum was forty ſhillings : in theſe caſes, the proofs 
were adjudged to be ſufficient, becauſe enough was proved 
to ſhew, that the court chriſtian ought not to hold plea 
thereof. But if proof is neither made of the modus laid, 
nor of any other modus ; then the ſuggeſtion is not 
proved. Gib/. 699. 


As to the clearneſs of the evidence, it is ſufficient in 


this caſe, if the witneſſes do declare as to the matter of 


the ſuggeſtion, that they believe it, or have known it ſo, 
or have heard it, or that there is a common fame of it, 
Gibſ. 699. 

* Within fix months] If there is no certainty in the firſt 
proof, it cannot be ſupplied by good proof after the ſix 
months; but if good proof is made within the time, it 
may be certified after the time. Gibſ. 700. | 

ix months] That is, fix kalendar moriths ; and not to 

be reckoned by twenty eight days to the month. 2 Salt. 
354. 
555 months next following] Which muſt be computed 
from the teſte of the writ; and not fix months in the 
term time only, but the vacation ſhall be included as part 
of the time. 2 Salk. 554. L. Raym. 1172. 

Have a conſultation granted] After which, the party may 
have a new prohibition upon the ſame libel ; inaſmuch as 
the ſtatute of the 50 Ed. 3. againſt prohibition after con- 
ſultation, extends not to thoſe conſultations for defect 
of proof within fix months, but only to conſultations 
which are granted upon the matter of the ſuggeſtion. 
an 700. 

15. Contrary to the ſlatute of Weſtminſter the ſecond} 
Concerning the writ of Indicavit, given by that ſtatute. 
2 Inſt. 663. 

The flatutes 1 articuli cleri, circumſpeQe agatis, ſylva 
cædua] All which, with reſpe& unto tithes, are ſpecified 
in this title, | | Th 

e 
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The treatiſe de regia prohibitione] Which is that which 
is intitled Probibitis formata ſuper articulis. Vet. Magn.. 
Chart. part 2. fol. 7. 2 Inſt, 663. | 
Nor againſt the ſlatute of the 1 Ed. 3. c. 10.] This is 
miſprinted ; for the act is x Ed. 3. ff. 2. c. 11. that if any 
ſuit be in the ſpiritual court againſt indictors, a prohibi- 
tion doth lie. 2 Inst. 663. 5 
9. By the & G W. c. 6. For the more eaſy and effec- Suite for 


tithes before 


tual recovery of ſmall tithes, and the value of them, where the juſtices of the 


ſame ſhall be unduly Jubtrafted and detained, where the ſame do peace. 


not amount to above the yearly value of forty ſhillings from any 
one perſon ; it is enatted, that all perſons ſhall well and truly jet 
out and pay all and ſingular the tithes commonly called ſmall 
tithes, and compoſitions and agreements for the ſame, with all 
offerings oblations and gbventions, to the ſeveral rectors vicars 
and other perſons to whom they ſhall be due in their ſeveral pa- 
riſhes, according to the rights cuſtoms and preſcriptions com- 
manly uſed within the ſaid pariſhes reſpectiuely: And if any 
perſon ſhall ſubtrac or withdraw, or any ways fail in the true 
payment of ſuch ſmall tithes offerings oblations obventions or 
compoſitions, by the ſpace of twenty days at moſt after demand 
thereof ;, it ſhall be lawful for the perſon to whom the ſame ſhall 
be due, to make his complaint in writing to two or more juſtices 
of the peace, within. that county place or diviſion where the ſame 
ſhall grow due, neither of which juſtices is to be patron of the 
church or chapel whence the ſaid tithes ſhall ariſe, nor any ways 
intereſted in ſuch tithes offerings oblations obventions or compoſt= 
tions aforeſaid, ſ. 1. 

And on ſuch complaint, the ſaid juſtices ſhall ſummon in wri- 
ting under their hands and ſeals, by reaſonable warning, every 
ſuch perſon againſi whom ſuch complaint ſhall be made; and af- 
ter his appearance, or upon default of appearance, the ſaid 
warning or ſummons being proved before them upon oath, the 
ſaid juſtices ſhall proceed to hear and determine the ſaid com- 
plaint, and upon the proofs evidences and teſtimonies produced 
before them, ſhall in writing under their hands and ſeals ad- 
judge the caſe, and give ſuch reaſonable allowance and compen- 
ſation for ſuch tithes oblations and compoſitions ſo ſubtracted 
« withheld as they ſhall judge to be juſt and reaſonable, and 
4 fuch coſts and charges not exceeding ten ſhillings as upon 
the merits of the cauſe ſhall appear juſt, ſ. 2. 

Aud if any perſon ſhall refuſe or negleft, for the ſpace of 
ten days after notice given, to pay or ſatisfy any ſuch ſum of 
money, as upon ſuch complaint and proceeding fhall by two ſuch 
Mices be adjudged as aforeſaid; in every ſuch caſe the con- 
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this aft, ſhall be removed or ſuperſeded by any writ of certi- 
m 


Tithes. 
Hables and churchwardens of the. ſaid pariſh, or one of them, 
Hall by warrant under the hands and ſeals of the ſaid juſtice 


o them directed, diſtrain the goods and chattels of the party þ 


refuſing or neglecting as aforeſaid ; and after detaining thin 
{not leſs than four days, nor more than eight, 27 G. 2. 
c. 20.] in caſe the ſaid ſum ſo adjudged together with reaſm. 
able charges of making and detaining the | ſaid diſtreſs be nut 
tendred or paid by the ſaid party in the mean time, ſhall nale 
publick ſale thereof, and pay to the party complaining ſo much 
of the money ariſing by ſuch ſale, as may jp the ſaid ſum þ 
adjudged, retaining to themſelves ſuch reaſonable charges for 
making and keeping the ſaid diſtreſs as the ſaid juſtices ſhall think 


| fit [and alſo dedutting their reaſonable charges of ſelling the ſaid 


iftreſs; returning the overplus (if any ſhall be) to the owner 

upon demand. 27 G. 2. c. 20.] ſ. 3. 

And the ſaid juſtices ſhall have power to adminiſter an 

oath, 1. 4. | 
Provided, that this act ſhall not extend to any tithes, al- 

lations, payments, or obventions, within the city of London 


or liberties thereof; nor to any other city or town corporate 


where the ſame are ſettled by act of parliament. ſ. 5. 


And no complaint ſhall be heard and determined by the ſaid 


Juſtices, unleſs the complaint ſhall be made within two years 
next after the times that the ſame tithes, oblations, obventions, 


and compoſitions did become due. 1. 6. 


Provided alſo, that any perſon finding himſelf aggrieved 
by any judgment to be given by ſuch two juſtices, may appeal 
to the next general quarter ſeſſions to be held. for that county or 
other diviſion ; and the juſtices there ſhall proceed finally to hear 
and, determine the matter; and to reverſe the ſaid judg- 
ment, if they ſhall ſee cauſe; and if they ſhall find cauſe to 
confirm the ſaid judgment, they ſhall decree the ſame by order 
of ſeſſions, and ſhall alſo proceed to give ſuch coſts againff the 
appellant, ta be levied by diftreſs and ſale of the goods and 
chattels of the ſaid appellant, as to them ſhall ſeem juſt and 
reaſonable. And no proceedings or judgment had by virtue tf 


orari or other writ out of his majeſly's courts at Weſtminſter 
or any other court, unleſs the title of ſuch tithes oblations er 
ebventions ſhall be in queſiton. ſ. 7. 

Provided, that where any perſon complained of for ſub- 
tracting or withholding any ſmall tithes or other duties afore- 
ſaid, ſhall before the juſtices to whom ſuch complaint is made, 
inſiſt upon any preſcription, compoſition, or modus decimandi, 
agreement, or title, whereby he ought to be freed from pa- 
went of the ſaid tithes or other dues in queſtion, and * 
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the ſame in toriting to the ſaid juſtices ſubſcribed by him; and 
ſhall then give to the party complaining, *. 19th and ſuffict- 
ent ſecurity to the ſatisfaction of the ſaid juſtices, to pay all 
ſuch coſts and damages, as upon a trial at law to be had for 
that purpoſe in any of his majeſly's courts having cognizance of 


that matter ſhall be given againſt him, in caſe the ſaid pre- © 


ſeription compoſition or modus decimandi ſhall not upon the ſaid 
trial be allowed; in that caſe, the ſaid juſtices ſhall forbear 
to give any judgment in the matter, and then and in ſuch caſe, 
the party ' complaining ſhall be at liberty to n 4 perſon. 
for his ſaid ſubtraction, in any other court where be might have 
ſaed before the making of this at, ſ. 8. 

And every perſon who ſhall by virtue of this af? obtain 
any judgment, or againſi whom any judgment ſhall be obtained, 
= any juſtices of the peace out of ſeſſions, for ſmall tithes 
oblations obventions or compoſitions, ſhall cauſe or procure the 
ſaid judgment to be inrolled at the next general quarter ſeſſion to 
be held for the ſaid county or other diviſion ; and the clerk of 
the peace fhall upon tender thereof inroll the ſame, and ſhall 
mt receive for the inrollment of any one judgment any fee or 
reward exceeding one ſhilling ; and the judgment fo inrolled, 
and ſatisfaction made by paying the ſum adjudged, ſhall be a 
good bar to conclude the ſaid rectors vicars and other perſons, 
from any other remedy for the ſaid ſmall tithes oblations obven- - 
tions 3 RW for which the ſaid judgment was ob- 
tained, I. 9. 

And if as perſon againft whom ſuch judgment ſhall be had, 

| remove out of the county or other diviſion before the le- 
vying of the ſum adjudged; the juſlices who made the judg- 
ment, or one of them, fhall certify the ſame under hand and 
ſeal to any juſtice of ſuch other county or place wherein the 
ſaid perſon ſpall be an inhabitant ; who ſhall, by warrant un- 
der his hand and ſeal, to be directed to the conſtables or church 
wardens 4 the place or one of them, levy the ſum ſo ad- 
Judged to be levied, upon the goods and chattels of ſuch perſon, 
as fully as the ſaid other juſtices might have done, if he had 
not removed as aforeſaid. 1. 10. 8 

And the juftices who ſhall hear and determine any of the 
matters aforeſaid, ſhall have power to give coſts, not exceeding 
ten ſhillings, to the party proſecuted, if they ſhall find the 
complaint to be Vel and vexaticus; to be levied in manner and 
form aforeſaid. f. 12. . 

And if any perſon ſhall be ſued for any thing done in the 
execution of this aft, and the plaintiff in ſuch ſuit ſhall diſ- 
continue his action, or be non-ſuit, or a verdict paſs againft 
bin; ſuch. perſon: ſhall recover double cofts. 1. 13. 

Vor. III. 11k mne 
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"% Prouidad, | that clerk or other per 5 
Fe any ſuit for r 0 tithes, im or e | 


nat. oxceeding the ualue of forty fillings, in bit mejghy” , 
cout of exchequer, or in auy the eccleſiaſtical courts, ſhall 
have ne benefit by this alt for the ſame matter for which be bath 


* 


fe. fued, 1. 14 
"TE 10. By the 7 & 8 W. c. 34. ln by jaghn 
28 de pratemdad etended ſcruple of conſcience, 2 de refuſe to pay "uu 


3 * — rates; ii is 2 that 22 Hall 
1 to pay or compound is great or tithes, ar ta 
2 J. _ —_ 1 rates, 52 be 1 * why next 
| / Z. C. juſtices of the peace of the ſame county (other Juſtice 
2 . 252 df the church or chapel whence the. ſaid tithes all 
24 | aſe, or any ways interefied inthe ſaid tithes), upon the conn. 
plaint. of any parſon, vicar, farmer, er droprieg of ties 
churchwarden. or churchwardens, who ought 10 L4h21UE 
or colleft the ſame, by warrant under their hands and ſeals, 
te comvene before them ſuch quaker or quakers nagletting or 
refufing te. pay or compound for the ſame, and 10 examine upon 
oath (or affirmation, in caſe of the exanuuation 2 
the truth and juſtice of 4 aid complaint, 
and flate what is due and not bi and by 1 | 
bands and feals to direct and appoint the payniznt Graef, * 
as the ſum ordered do not exceed ten pounds : and pan refuſal 
ta pay according ta ſuch order, it [ba lawful for any ane 
7 — ſaid juſtices, by arr _ bs nd 2 A. to. ö 
epy the ſame by di/treſs and the g 
his executors of 445 rators, Laue, _ auerplus to 
him or them, the neceſſary charges F diſtraining being thereaut 
firſt deducted and allowed by the fad juſtice. And any perſon 
finding himſelf aggrieved by any judgment given by ſuch tua 
Juſtices, may appeal to the next general quarter ſeſſions ta be brd 
— forthe county, riding, city, liberty, or town corporate; and 
the juftices there ſball proceed finally to hear and. determine the. 
—_ and to reverſe the ſaid judgment, i, they ſee cauſe; 
xd if they /hall find cauſe to continue the ſaid judgmant, they 
: hal then os the ſame by order of . ſeſſions, aud ſhall alſo pro- 
Me ln = | cred to giue ſuch coſts againſi the appellant, to be leuied by difireſs 
of ent: 22 aw 2 ' the goods and chattels of the ſaid appellant, as 4 
ſhall ſeem juſt and reaſonable. And. no proceedings ar 
had by virtue of this aft, hall be u Juper- 
Tu by any writ of certiorari or other writ out of his 270 = 
cxerts at Weſtminſter, or any other court whatſoeuer,, 
the title of ſuch tithes ſhall be in queſtion. ſ. 4. 
Prouided, that in caſe any ſuch appeal le made at afergſaid,. 
no warrant of di/treſs Hall be granted. rntil Seen Joc ab- 
peal be determined. 1. 5. 11 4 a 
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phaint of any parſon vicar curate farmer or proprietor of .. 
tithes, of any ehurchwarden or ee other per- 7 gone , 
F any ſuch tithes rates © << AY 


er place (other than 2 
fed 


dues or payments as aforeſaid, are authorized and required to 


mm in writing under their hands and feals, by reaſonable 
toarning, fuch quater or quakers, again whom fuch complaint 


Holl ze mae; and after his or their appearance, or upon de- 


fault of appearance, the ſaid warning or ftanmons being 
proved before them upon oath, to Proceed to hear and deter- 
mine the faid complaint; and to male fuch order therein as in 
the aforeſard act im limit; and alfo to order fuch cs and | 7, 4:4 © 
tharges as they fhall think reaſmable, not exceeding ten 2 ( eo 45 iT 
n_the merits of the canſe ſhall appear juſt: which or- {i of 

der fhall and may be fo exetitted, and on ſuch appeal may 
be rrverſed or affiritied by the general quarter ſefſtons, with 
fuch ces and remedy for the ſame; and ſhall not be removed 
into any other court, wileſs the titles of ſuch tithes dues or pay 
ments fhall be in queſiton ; in lite manner as by the aforeſaid 
aft is lemited and provided. ſ. 2. | . 
And by the 27 G. 2. c. 20. which ditecteth in what 
manner diſtreſſes ſhall be made by juſtices of the peace, 
and Which gives to the juſtices power to order the goods 
diſtrained to be kept for a certain time before they be ſold, 
and gives power alſo to the officets making the diſtreſs to 
deduct their reaſonable charges, it is provided, that the 
fame ſhall not extend to alter any proviſions relating to 
diſtreſſes to be made for the payment of tithes and church 
rates by the people called quakers, contained in the acts 

of the 7 & 8 W. c. 34. and the 1 G. ff. 2. c. 6. 

In the caſe of the King againſt Roger Wakefield and 
ethers, H. 31 G. 2. An order of two juſtices was made 
2zainſt three perſons being quakers, on the 1 G. f. 2. 

e. 6. for the payment of certain cuſtomary payments, 
ealled Chapel Salary, to the reverend Mr Smith, curate of 
the chapel of Burniſide in We/tmorland, where the faid 
I had eftates chargeale with the faid payments. 

n appeal to the ſeſſions, the order was confirmed. The 
W730 7178 S111 28 Ita EEE” 7 quakers 
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Tithes. 
quakers moved for a certiorari, and tho cauſe was ſhewn 
againſt the iſſuing of it, yet a certiorari was granted; 
and the return was filed, and exceptions were taken to 
it, and argued at the bar, Lord Mansfield chief 
zuſtice delivered the opinion of the court: That the cer- 
tiozari ought not to have iſſued at all; that the return 
ſhould be taken off the file, and all proceedings thereon 
fall to the ground, and. that the orders of the juſtices and 
ſeſſions ſhould be remanded, The order of the juſtices 
(he obſerved) was made on the ſtatute of the 1 G. 
. 2. c. 6. which extends the 7 & 8 . c. 34. concern- 
ing ti to all cuſtomary payments due to clergymen, 
| Theſe two als are to be taken together as one Taw. 
They were intended for the benefit 7 the quakers; to 
prevent their being liable to expenſive ſuits for refuſing to 
-pay tithes upon ſcruples of conſcience, by giving an'ap- 
parent compulſory method of levying tithes and other 
cuſtomary payments in a ſummary way. This proceed- 
ing cannot be removed by certiorari, unleſs the title to 
cuſtomary payments comes in queſtion: And on this 
proviſo the preſent queſtion ariſes. The affidavits 
read on the original motion for the certiorari ſet forth, 

that before the juſtices and the ſeſſions the defend- 

ants controverted the right of the curate. to theſe cuſto- 

mary payments, The affidavits againſt the certiorari 
ſay, that theſe: payments bave been paid from time imme- 
"morial; that no inhabitant ever diſputed it but theſe 
quakers; that they have enjoyed the meſſuages but a few 
years, and that the former inhabitants never diſputed the 
right of the parſon. Taking theſe affidavits together, it 
is clear that the quakers controverted the right to the ouſ- 
tomary only as all as quakers controvert the payment of 
all dues to all clergymen upon ſcruple of conſcience, 

which is the caſe directly within the act, and the proceed- 
ing mult therefore follow the directions of the act. The 
quakers themſelves have acknowledged the the juriſdiction 

of the juſtices, by appealing to the ſeſſions; whereas had 
they intended to diſpute the title to theſe cuſtomary pay- 

ments, 'they would at firſt have removed the order of two 

zuſtices by <ertiorari, The only difficulty remaining 
ariſes from the return being already filed. But there are 

ſeveral inſtances of this court's ſuperſeding a certiorari 

after the return filed: As where an order of juſtices is 
removed, and it appears upon the return, that the parties 

bad a right to appeal to the ſeſſions, and that the time for 
appealing was not expired when the certiorari iſſued ; in 
ſuch a caſe, this court ſuperſedes the writ of certiorati, 

Fg 


quia improvide” emanavit; The ſame muſt be done in the 
preſent caſe. W e 
11. Fithes being ſet out, or ſevered from the nine T;thes ſevered to 
parts, become lay chattels. Upon which foundation, be ſued for in the 
when the tithe of corn was ſet out in ſheaves, and the —__ es 
parſon would not take it, but prayed remedy in the ſpi-* ” 
ritual court, a prohibition was granted. And when a 
ſequeſtration was prayed in the temporal courts, of tithes 
not ſet out, the right of which was in controverfy, the 
party was told, his requeſt had been reaſonable, if they 
had been ſevered from the nine parts. For the ſame rea- 
ſon, if after ſeverance they are carried away by a ſtranger, 
the temedy is in the temporal courts; but. otherwiſe if 
they are carried away by the owner: becauſe his ſetting 
them out, in order to carry them away, is a fraudulent 
ſetting out. Gibſ. 689. ! e 
And judgment of præmunire hath been given againſt a 
man for ſuing in the ſpiritual court for tithes, alledging 
the ſame to be ſevered from the nine parts. 3 [nft. 
121. 1 "TORS. 25.45 
12. Notwithſtanding all theſe ſtatutes, tithes, (if of Suit fortithesin 
any conſiderable value) are now generally, ſued. for in the CITE * 
courts of equity by engliſh; bill, and for the moſt part in 
the exchequer chamber ; but not upon the: ſtatute for 
treble or double value: for there can be no ſuit in equity 
for the recovery of the double or treble value. Mood b. 2. 
c. 2. Vin. Diſmes. M. b. | 
13. It the incumbent dieth, his executor may recover 1acumbentdying | 
the tithes. which became due in the teſtator's life time; . A 5. od. | 
but he is not intitled to the treble value upon the ſtatute, A +» 2 2 , fads, Y 
I Vern 60. | | | AT 4. . : f. ö 
M. 1730. In the exchequer: A rector agreed with his 4. . . 2 
pariſhioner for tithes, for a certain ſum payable yearly at - gabs N ö 
Michaelmaſs. The rector died about a month before 
Michaelmaſs. The agreement determining by the death 
of the parſon, the ſucceſſor ſhall be intitled to tithes in 
| kind only from the death, and the executor of the laſt 
incumbent to'a proportion according to the agreement till 
the time of the teſtator's death: and this is. by an equita- 
able conſtruction. ' Bunb. 29944. 
By the ſtatute of the 11 G. 2. c. 19. JYhereas, where 
@ lefſir or landlord having only an eftate for life in the lands 
tenements or hereditaments demiſed, happens to die before or on 
the day on which any rent is reſerved or made payable, ſuch rent 
or any part thereof ts not by law recoverable by the executors or 
n adminiftrators of ſuch leſſer or landlord ; nor is the perſon in 
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rever fron inlith tbereta, um other than ſor she u and. 
fre core of ſuch lands . — or — Was 
death of the tenant for life; ꝙ which advantage bath been 
often taken_by the wnder-tenants, .who ther eby avid paying am 
thing for the fame: for  remedy-thireef, it is modted, that 
| Where any tenant for life ſball happen to die, befare ar on the day 
on which: any rent was reſerved or made payables.upon any denſe 
or liaſe of any lands tenements or heneditaments,, which deter- 
mined on the death of. ſuch tenant: for hfe; the araautars or ad- 
mine/trators of ſuch tenant for life. ſhall and may, is an action 
on the caſe, recover of and from fach under-tenant of ſuch land: 
tenements ar heredutamints, if fuch tenant far bife die on the 

on which the ſame was made payable, thei whole, or if 

before ſuch day, then a les of ſuch rent, according ta the 


time fuch tenant for life lived, ꝙ the laſt years or quarter of 
a year, or other time in which the ſaid rent wes grawing due 
as aforeſaid; mating ell ji allowances; or a: propertienable 
part there reſpetiively. 1. 15. 15 n i ar 


VIII. Tithes in London. 


In the ſeyeral acts of the 27 H. 8. g. 20. 32 H. 8. 
e. 7. 2 3 Hd. 6. c. 135 and 7 & 8 W. 4. 6. there is 
2 proviſo, that nothing therein hat extend to the city of 
London, concerning any, tithe, affering, or other eccle. 
ſiaſtical duty, grown and due to be paid within the ſaid 
city; becauſe there is another order made, for the pay- 
ment of tithes and other duties there, oc 
Which order is as followeth : It appeareth by the re- 
cords of the city of London, that Niger biſhop of 
London, in the 13 Hen. 3. made à conſtitution, in 
confirmation. of an ancient cuſtom formerly uſed time 
out of mind, that proviſion ſhould be. made for the 
miniſters of London in this manner; that is to ſay, that he 
who paid the rent of 208 for his houſe wherein We dyelt, 
ſhould offer every ſunday, and every apoſtle's day whereof 
the evening was faſted, one halfpenny ; and he that paid 
but 10s. t yearly, ſhould offer but one farthing : all 
which WT the proportion of 28 6d in the pound; 
for there were 52 ſundays, and 8 apoſtles days the vigils 
of which were fafted. And if it chanced that one of the 
apoſtles days fell upon a ſunday, then there was but one 
balfpenny or farthing paid; ſo that ſometimes it fell out 
to be ſomewhat leſs 520 28 6d in the pound. 30% 
And it appears by the book caſes in the reign of Ed- 
ward the third, that the proviſion made -for the —— 


er London, was by offerings and obventions; albeit 
_ the particulars are not aſſigned there, but muſt be under- 
Itood according to the former ordinance made by Niger. 
And the payment of 28 6d in the pound continuing un- 
til the 18 Nic. 2. Arundel archbiſhop of Canterbury made 
an explanation of Niger's conſtitution, and thruſt upon 
the citizens of London two and twenty more faint da 
than were intended by the conſtitution made by Niger; 
whereby the offerings now amounted unto the ſum of 3s 
| 80 in the pound. And there being ſome reluQation by 
dhe citizens of London, pope Innocent in the 5 Hen. 
L morph whereby ArundePs explanation was con- 
Which confirmation (notwithſtanding the dif- 
"ference between the miniſters and citizens of London, 
-about thoſe two and twenty faint days which were added 
to their number) pope Nicholas alfo by his bull did con- 
km in the 31 Hen. 6. ces | 
- "Againft which the citizens of London did contend 
Wich fo high a hand, that they cauſed a record to be made, 
whereby it might appear in future ages, that the order of 
Explanation 'made by the archbiſhop of Canterbury was 
done without calling the citizens of London unto it, or 
any canſent given by them. And it was branded by them 
an order furreptitiouſly and abruptly obtained, and 
"therefore tnore fit to have the name of a deſtructory than a 
tedaratory order. 0 . 
© Nevertheleſs, notwithſtanding this contention, the pay- 
Ment ſcemeth to have been moſt uſually made according 
to the rate of 3s 5d in the pound. For Lindwood who 
writ in the time of Hen. 6. in his provincial conſtitutions. 
debating the queſtion, whether the merchants and artifi- 
| Eets of the city of London ought to pay any tithes, ſhew- 
eth, that the citizens of London, by an ancient ordi- 
Nance obſerved in the ſaid city, are bound every lord's - 
day and every principal feaſt day either of the apoſtles or 
others whoſe vigils are faſted, to pay one farthing for 
every 10s rent that they paid for their houſes wherein 
they dwelt, | | | 
And in the 36 Hen. 6. there was a compoſition made ; 
een the citizens of London, and the miniſters, that | 
a payment ſhould be made by the citizens according to the | 
rate of 3s 5d in the ar : and if any houſe were kept 
in the proper hand of the owner, or were demiſed with- 
out reſervation of any rent; then the churchwardens of | 
the pariſh where the houſes were, ſhould fet down a * ' 
„ 114 0 | 


las. 
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ot the houſes, and according to that rate payment ſhould 
be made. r 4 

After which compoſition ſo made, there was an act of 


common council made in the 14 Edw. 4. in London, 


for the confirmation of the bull granted by pope Nicho- 


But the citizens of London finding that by the com- 
mon laws of the realm, no bull of; the pope nor arbitr 
compoſition, nor act of common council could bind them 


in ſuch things as concerned their inheritance ; they ſtill 
wreſtled with the clergy, and would not condeſcend to 


the payment of the ſaid 11d by the year, obtruded upon 


them by the addition of the two and twenty ſaint days: 


waereupon there was a ſubmiſſion to the lord chancellor 


and divers others of the privy council in the time of king 


Hen. 8; and they made an order for the payment of tithes 


according to the rate of 2s gd in the pound; which or- 


der was. firſt promulgated by a proclamation made, and 
afterwards eſtabliſhed by an act of parliament made in the 


27 H. 8. c. 21, intitled, “ An act for the payment of 


<« tithes within the city and ſuburbs of London, until 
« another law and order ſhall be made and publiſhed for 
<« the ſame.” Privilegia Londini, 456, 7, 8. 
And ten years after this another law and order was 
made, by the ſtatute of the 37 H. 8. c. 12. as followeth: 
Where of late time, contention ſtrife and variance hath 
riſen and grown, within the city of London and the li- 
berties of the fame, between the parſons vicars and cu- 
rates of the ſaid city and the citizens and inhabitants of 
the ſame, for and concerning the payment of tithes ob- 
lations and other duties within the ſaid city and liberties ; 
for appealing whereof, a certain order and decree was 
made thereof, by the moſt reverend father in god Thomas 
archbiſhop of Canterbury, Thomas Audley, knight, 
lord Audley of Walden, and then lord chancellor of 
England now deceaſed, and other of the king's moſt ho- 
nourable privy council; and alſo the king's letters patents 
and proclamation was made thereof, and directed to the 
ſaid citizens concerning the ſame; whereupon it was af- 
ter enacted in the parliament holden at Weſtminſter by 
provegation the fourth day of February in the twenty- 
venth year of the king's moſt noble reign, that the 
citizens and inhabitants of the ſame city ſhould, at Eaſter 
then next following, pay unto the curates of the ſaid city 
and fuburbs, all ſuch and like ſums of money, fot tithes 
obſations and other duties, as the ſaid citizens —_ inha- 
' itants 
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bitants by the order of the ſaid late lord chancellor, 
and other the king's moſt honourable council, and the 
King's ſaid proclamation, paid or ought to have paid by 
foree and virtue of the ſaid order at Eaſter in the year 
15353 and the ſame payments ſo to continue from time 
to time, until ſuch time as any other order or law ſhould 
be made by the king and the two and thirty perſons by the 
king to be named, as well for the full eſtabliſhment-con- 
cerning the payment of all tithes oblations and other du- 
ties of the inhabitants within the ſaid city ſuburbs and li- 
berties of the ſame, as for the making of other eccleſi- 
aſtical laws of this realm of England; and that every 
perſon denying to pay as is aforeſaid, ſhould by the com- 
mandment of the mayor of London for the time being, 
be committed to priſon, there to remain until ſuch time 
as he ſhould have agreed with the curate for his ſaid tithes 
oblations and other duties as is aforeſaid, as in the ſaid 
act more plainly appeareth : ſince which act, divers va- 
riances contentions and ſtrifes are newly riſen and grown, 
between the ſaid parſons vicars and curates and the faid 
citizens and inhabitants, touching the payment. of the 
tithes oblations and other duties, by reaſon of certain words 
and terms ſpecified in the ſaid order, which are not fo 
plainly and fully ſet forth, as is thought convenient and 
meet to be; for appeaſing whereof, as well the ſaid par- 
ſons vicars and curates, as the ſaid citizens and inhabi- 
tants, have compromitted and put themſelves to ſtand to 
ſuch order and decree touching the premiſſes, as ſhall be 
made by the ſaid right reverend father in god and the 
ſeveral other perſons here under mentioned, for a final 
end and conclufion to be had and made touching the pre- 
; miſſes for ever: And to the intent to have a full peace and 
perfect end between the ſaid parties, their heirs and ſuc- 
ceſſors, touching the ſaid tithes oblations and other duties 
for ever, it is enacted, that ſuch end order and direction 
as ſhall be made by the forenamed archbiſhop and the ſe- 
veral other perſons as aforeſaid, or any fix of them, before 
the firſt day of March next enſuing, concerning the pay- 
ment of tithes oblations and other duties within the ſaid 
city and the liberties thereof, and enrolled of record in, 
the high court of chancery, ſhall ſtand remain and be as 
an act of parliament, and ſhall bind as well all citizens 
and inhabitants of the ſaid city and liberties for the time 
being, as the ſaid parſons vicars curates and their ſuc- 
ceſſors for ever, according to the effect purport and in- 


tent of the ſaid order and decree ſo to be made and in- 
rolled; 
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_ golledy — erebjcperin denyihg to pay any of 

_ weithes Oblaten or ucher duties, contrary fe the ſaid . 
'xreee ſo to be made, mall by che commandment of the 
mayer df London fur the eime being; and in his default 
_ v/hopligence by the lord chancrhlor of England for the 
me deing, be committed to priſon, there to remain 
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fiicteſſors fort me being, after the w_ eaſter following 


mur it to fort Of every: 10% rem by the all houſes 
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4 _ fron ros i den according to the rate ofore- 


07) lem, der be- ey leaſe'is or A . of ang 
Abe houſe or houſes, ſhops, warehouſes, cellars, or flables, 
ay of them, by fraud or covin, reſerving leſs rent than hath 
been accuſtomed or is; or where any fuch leaſe ſhall be made 
without any rent reſerved apon the ſame, by reaſon of any fine 
or income paid beforehand, or by any other fraud or covin ; in 
very fuch caſe, the tenant or farmer ſhall pay for his tithes of 
the fame, after the rate aforeſaid, according to the quality 7 
fel rents as the ſame were loft letten for without fraud or 
coun before the making of ſuch leaſe. 

(3) Item, that every owner or inheritor of any dwelling 
Bouſe or houſes, ſhops, warehouſes, cellars, or fables, inhabiting 
or 2 the ſame himſelf, ſhall pay after ſuch rate, accord- 

int 
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ter for, withaut fraud & cov: 1 + 
4) lem, if avy-purjadbath taken, 
negſe ar manſon place by leaſe; cnt 
trecutert of an, nth or ſhall: indubit in any 
end both within eight yours l paſs before r 


| tet. ons the the c 4K : 
. e 


(beir executors ar aH, fool! oy their tither: often the +1 
Wn ae ten * , of e 
) And i any | on fall take | — 8 | "_ 
15 9 4d en 42 a fables, in owe leaſes pes 
—_ me or more of\ them, and ſpall beep one<gr\ mare in. * 
aun hakds; and "inhabit in the ſaui⸗; the fad der, aud 
exeeutore or affigue, ſhall hoy their 2irber after the rate — 
ſaid, according to the — 5 of the yearly rent of ſuch W . 
houſe or boufes retarwed in bis 3 vr ffs 
tithes after 10 rate: erer, 2 quan 
ther yearly rents, 
(6) Item, if 2 K 5 forme or bis. Fa 2 
man ion 7 
4p gp or . Wee oft, — 


betas let over all the on houſe en botfes cant 
9 leaſe, te Lan, parſons 3 ν 0 


1 * 


lifes, or occupiers thereaf, ſhall pay their eee ; 
of ſuch rents as the inhabitants, leſſtts, or arg, and: their .. 


r 


voy %s. 4 


le fraud or | | 


ben of exp deniling e ee hou. 


bouſe, or. ſuch like 3- or if e warehanſe, ny 2 
within the ſaid eight years was, or bereafter' Hall 


ner ted into a dwelling houſe 3 the occapiers Ef that pp 


fiber for the ſame, uy the rate above d e of 1 5 


7 rent. 
(8)-Irem, that where any perſon ſhall 15 * 470 
er brewhauſe, with. implements convenient neeefſaty for 


ching or brewing, reſerving a rent upon 2 wall in 


reſpecr of ſuch unplements, as in reſpea of ſuch dyshouſe Ls 


brewhouſe ; the tenant ſpall pay his tithes after ſuch rate as js 


aboveſard, the third penny abated: And every principal hoaſe. 
er houſes, with key or wharf, having any crane or gibet be- 
longing to the ſame, ſhall pay after the like rate of their rents 
11 1s * the third penny abated ; and other hang = 
ging 


uus, or bereafter ſhall be. converted into a ture eh N 
— If 
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1 ging to houſes having un crane or gibet, ſball pay for ti; 
as fall he paid for manſion houſes in form 22 fe 3 50 


(9) Item, that where any manſon houſe” with a Hop, fi. 


ble, warehouſe, wharf with crane, timber yard, teinter yard, 
or garden belonging to the ſame, or as parcel of the ſame, i; 


vor ſhall be occupied together; if the ſame be eafter ſevered 


or divided, or at any time within eight years laſt paſt wor- 
Jevered or divided, then the farmers er occupiers thereof ſhall 


pay ſuch tithes as is aboveſaid for ſuch ſhops, table, warehouſes, 


"wharf with crane, timber yard, teinter yard, or garden aſore- 
ſaid, ſo ſevered or divided, after the rate of their ſeveral rent: 
thereupon reſerved. ASSN | 
- (10) Item, that the ſaid citizens and inhabitants ſhall pay 
their tithes quarterly, that is to ſay," at the feaſt of Faſter, 
the nativity of St John Baptiſt, - the feaſt of St Michael 


the" archangel, and the nattvity of our lord, ly even per- 


l 4 4 8 
(#1) Item, that every houſholder paying 10 s rent or above, 
ſhall for him or-ber ſelf be diſcharged of their four offering days; 
but. his wife, children, ſervants, or others of their family, ta- 
king the rites of the church at Eaſter, ſhall pay 2 d for their 
offering days yearly. Arn d 
(12) Preuided always, and it is decreed, that if any houſe 
which bath been or hereafter ſhall be letten for io rent by 
the year, or mort, be or hath been at any time within eight 
gears laſt paſt, or: hereafter ſhall be divided and leaſed, into 
"ſmall parcels or members, yielding leſs yearly rent than 10 5 by 
the year; the owner, if be ſhall dwell: in any part of ſuch 
houſe, or elſe the principal leſſee (if the owner do not dwell in 
fome part of pa anc ) ſhall pay for the tithes after ſuch rate 


of rent, at the ſame houſe was accuſtomed to be letten for be- 
Pore ſuch diviſion or dividing into parts or members: And the 


under farmers and leſſees to be diſcharged of all tithes for ſuch 
-ſmall parcels parts or members, rented: at leſs yearly rent than 


10 /þ by the year without fraud or covin, paying 2 d yearly for 


four offering days. OO II 
(13) Provided alway, and it is decreed, that for ſuch gar- 


dent as appertain not to any manſion houſe; and which any per- 


" ſon boldeth in bis hands for pleaſure," or to his own uſe ; the 
"perſon holding the ſame ſhall pay no tithes for the ſame. But 
if any perſon which ſhall hold any ſuch garden, containing half 
an acre or more, ſhall make any yearly profit thereaf by way of 
-ſale ; he ſhall pay tithes for the ſame after ſuch rate of bis 

rent, as is herein firſi above ſpecified, | | 
(14) Provided alſo, that if any ſuch gardens now being of 
the quantity of half an acre or more, be hereafter by fraud er 
covin 


er by the 


My 
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eavin divided into leſs quantities; then de pay according to the 
rate abeveſaid. 8 Nn | a C \ 

(15) Provided alway, that this decree ſhall not extend to 
the houſes of great men, or noblemen, or noblewomen, kept in 
their own hands, and not letten for any rent, which in times 
poſt have paid no tithes, ſo long as they ſhall ſo continue unlet- 
ten: nor to any halls of crafts or companies, ſo long as they be 


kept unletten, ſo that the ſame balls in times paſt have not uſed ' 


to pay any tithes. 2 
(16) Provided always, and it is decreed, that this preſent 
order and decree ſhall not in any wiſe extend to bind or charge 


any ſheds, tables, cellars, timber yards, nor teinter yards, which 


were never parcel of any dwelling houſe, nor belonging to any 
dwelling houſe, nor have been accuſtomed to pay any tithes 
but that the ſaid citizens and inhabitants ſball thereof be 
quit of payment of any tithes, as it hath been uſed and ac- 
cuſtomed. . 1 | A, 
(17) Provided alſo, and it is decreed, that where leſs ſum 
than after 16 d 1 in the 10s rent, or leſs ſum than 2s 9 d 


in the 20s rent, hath been accuſtomed to be paid for tithes ; 


in ſuch places the ſaid citizens and inhabitants, ſhall pay but an- 
h after ſuch rate as bath been accuſtomed. 

(18) Item, it is alſo decreed, that if any variance contro- 
verſy or ftrife ſhall ariſe in the ſaid city for non-payment of any 
tithes ; or i any variance or doubt ſhall ariſe upon the true 
nowledge or diviſion of any rent or tithes, within the liberties 
of the ſaid city, or of any extent or aſſeſſment thereof; or if 
any doubt ariſe upon any other thing contained within this de- 
cree ; then upon complaint made by the party grieved, to the 
mayor of the city of London for the time being, the ſaid may- 

advice of counſel ſhall call the parties before him, and 
make a final end in the ſame, with cofis to be awarded by 
the diſcretion of the ſaid mayor and his efſiſtants, according to 
the intent and purport of this preſent decree. 


(19) And if the mayor ſhall not make an end thereof within 
two months after complaint to him made, or if any of the ſaid 
parties find themſelves aggrieved ; the lord chancellor of Eng- 
land for the time being, upon complaint to bim made within 


three months then next following, ſhall make an end in the ſame, 
with ſuch cofls to be awarded as ſhall be thought convenient, 
according to the intent and purport of the ſaid decree. 

(20) Provided always, that Ha per ſon, take any tene- 
ment for a leſs rent than it was accuſtomed to be letten for, 
by reaſon of great ruin or decay, burning, or ſuch like occaſions 
er misfortunes ; ſuch perſon, his executors or aſſigns, ſpatl pay 

mines 
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5 5 "Of all houſes} - In the caſe of Green and Piper, E. 11 
Ez, it was fuggeſted, in order to hinder the granting 
- _ of 2 Conſultation, that the houſe belonged to a priory 


which was diſcharged of tithes by bull. But the court 
replied; that by the common law houſes paid no tithes ; 
3 and the right in the preſent caſe ſubſiſting immediately 
upon this Att „Which lays them upon every houſe, no 

_ exemption ſhall be allowed, but to ſuch houſes as are 

, Tpagially exgmpted by the ſtatitte itſelf. Cyo, Elix. 276. 


I.) By reaſon of any fine or nd! id beforehand, or 
5 any 2 Bec | Mr Fi 5 Ja. — A 
_ Eire plaintiffs in a -prohibition againſt Bell parſon of St 
Michael 'Queen-hithe in London; the caſe was this: 
The faĩd parſon libelled before the chancellor of London 
for the tithes of an houſe called the boar's head in Bread- 
fſtreet in the faid” pariſh, the ancient farm rent whereof 
was 5 I at the time of the ſaid decree and after; and that 
5 of late a new leaſe was made of the ſaid houſe, rendring 
tze rent of 51 a year, and over that a great income or 
mme which was covenanted and agreed to be paid yearly 
at the ſame day; that the rent was paid as a ſum in groſs, 
and that fo much rent might have been reſerved for the 
mid houſe,' as the rent reſerved and the ſum in groſs 
- » amounted unto; which reſervation: and covenant were 
8 made to defraud the ſaid parſon of the tithes of the 
ttrue rent of the faid houſe, which to him did ap- 


And in this caſe four points were reſolved by the court: 
* If fo much tent be reſerved, as was accuſtomed to be 
SY paid at making of the faid decree (whatſoever fine 


8 oder income be paid), that the parſon can aver no 
> covin ; for the words of the decree be, Where 
+ Hh, % any leafe is or 'ſhall be made of any dwelling 


e houſe by fraud or. covin, in referving leſs rent than 

% hath been accuſtomed” : fo as if the accuſtomed rent 
be reſerved, no fraud can be alledged; for the fraud 8 
PM | 2 


5 7 pertain by the purport and true intention of the ſaid decree. 
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is docres l, what leiter ant than was chen docuſtdraes 


to be paid is reſerved, or if no rent at all. be reſerved,: for 
then tithe ſhall be paid according to the rent that then was 
laſt before reſex ved to be paid. Saas tha ecren conſiſteth 


upoa four points; fuſt, where tha acenſtemed rent was 


reſerved; ſegondly, Where the rant was inoreaſed, there 
the tithes ſhould be paid according to the whole rent g 


thicdly, where leſſer rant was reſerved; and faurthly, 


where no rent wes: reſerved, but had been formerly re- 
ſerved, And this act and derree were very beneficial fur 
the clergy of London, in reſpect af that vrhich they had 
hefore, And the defendant in bis libel conſeſſeth, that 
the accuſtomed rent as reſerved; and therefore no cauſa 
of ſuit. 2. It was refolved, that as: to ſuch houſes ad 
were never leiten ta farm, but inhabited by the owner, 
this is caſus omiſſus, and ſhall pay no tithes by force of 


the decree. 3. It was reſolved, that where the decrea 


laitb. Where no rent is reſerved. by reaſon of any 
fine or income paid beſarehand' 3 albeit no fine or im- 
come be paid in that caſe, yet if no rent be reſerved, the 


farſon ſhall have his tithes according to the decree; fon 


that is put but for an an example or eauſe, why no rent is 
referved 3 and whether any fine or income were paid on 
no, is not material as ta the parſan. 4. It was reſol ved, 
that the parſon could not ſue far the faid tithes in the 
coc leſiaſtical court; for that the act and decree that raiſed 
and gave theſe kinds of tithes, did limit and appoint how 


and before whom the ſame ſhould be ſued for, and did ap- 
point new and ſpecial judges to hear and determine the 
fame. And in the end it was awarded, that the prohibi- 


tion ſhould ſtand. 2 Jul. 660. | 


(48) Upon complaint maar] In the aforefaid caſe of Dr 
Meadhouſe and Dr Tolar, it was held by the court, that 
the complaint ought to be in writing (and not by word of 
mouth only), in nature of a monſtrans de droit declaring 
all the title. Ney 130. n 


To the Mayer] Purſuant to the aforeſaid. caſe of - 
nare and Eire, divers prohibitions have been granted 
(when tithes were ſued for upon this ſtatute) to the eacle- 
ſiaſtical court. But. when it was pleaded ia the year 1638, 
that the right of tithes, upon the foundation af this ct, 
could not be cognizable in the exchequer, by reaſon of 
the proviſion therein made for determining of all con- 
troverlies before the lord mayor at lard chancallot ;;] it 

t E "wa 
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was held clearly by the barons, that the court of exche. 


quer had juriſdiction in the cauſe, becauſe the act had no 


negative words in it. '—- Upon which Dr Gibſon 
ſhrewdly obſerves, that if affirmative words will not ex- 
clude the temporal court, it may be hard to find a 
reaſon, why (according to the foregoing judgments) they 
ſhould exclude the ſpiritual court. Gib/. 1223. 

Alfter all, notwitſtanding this ſettlement by the afore- 
ſaid decree, divers preſcriptions for the payment of leſſer 
rates than the parſons might require by the ſaid ſettle- 
ment (as to pay 108. for the tithe of an houſe, altho' 
the rent thereof was 401 a year or more) have been gained 
and allowed, But upon the occaſion of the fire of Lon- 
don in the year 1666, as to the churches and houſes 
thereby conſumed, another ſtatute was made, namely, 
the 22 C 23 C. 2. c. 15. which is as followeth : J/hereas 
the tithes in the city of London were levied and paid with 
great inequality, are ſince the late dreadful fire there, in 
the rebuilding of the ſame, by taking away of ſome houſes, 
altering the foudations of many, and the new erecting of others, 
fo difordered, that in caſe they ſhould not for the time to come 
be reduced to a certainty, many controverſies and ſuits of law 
might thence ariſe ; it is therefore enacted, that the annual cer- 
tain tithes of the pariſhes within the ſaid city and liberties 
thereof, whoſe churches have been demoliſhed, or in part con- 
ſumed by the late fire, and which ſaid pariſhes by virtue of an 
att of this preſent parliament remain and continue ſingle as 
heretofore they were, or are by the ſaid act annexed or united 
into one pariſh reſpectively, ſhall be as falloweth; that is to 
ay, the annual certain tithes, or ſum of money in lieu of 
tithes, | 


(1) Of the pariſh of Alhallows Lombard ſtreet 1101. 
(2) Of St Bartholomew Exchange —— 100]. 


(3) Of St Bridget, alias Brides 1201, 
(4) Of St Bennet Finck ——_ — 100l. 
15) 75 St Michael Crooked- lane — 100 l. 
(6) St Chriſtopher — 120l. 
(7) Gr St Dionis Back-church 1201, 
(8) St Dunftan in the eaſt ——— 2001, 
(9) Of St James Garlick-hythe — 100], 
(10) Of St Micheal Cornhill — 1401. 
(11) Of St Michael Bafliſhaw —— + 1321, 115. 
(12) Of St Margaret Lothbury — 1c00l. 
(13) Of St Mary Aldermanbury —  150l. 
(14) 95 St Martin Ludgate — 1601. 
(15) Of St Peter Cornhill —— —— 110} 
3 (16) Of 


* 


apo 
(40) Of St Mary 


Tithes. 


(16) Of St Stephen Coleman- ſtreet — 

(17 St Sepulchre 

( 160 Alhallows Bread-ſtreet, and St John 
vangeliſt | 

(19) A. at the great, and Alhallows 


— — 


(20) Of St Alban Wood-ftreet, and St Olaves 
- Silver-ftreet — 


(21) Of St Anne and Agnes, and St John 


Zachary 
(22) Of St Auguſtine, and St Faith 
(23) Of St Andrew Wardrobe, and St Anne 
eee —— 
(24) Of St Antholin, and St John Baptiſt — 
(25) Of St Bennet Grace-church, and St 
Leonard Eaſtcheap 
(26) Of St Bennet Pauls-wharf, and St Peter 
Pauls wharf 
(27) Of Chriſt church, and St Leonard Foſ- 
ter-lane 


(28) Of St Edmond the king, and St Nicholas 


Acons 

29) Of St George Botolph-lane, and St Bo- 
tolph Bilingſgate 
(30) * Jury, and St Magdalen 


ilk- ſtreet — 
{31) 1 Magnus, and St Margaret New 
iſn- ſtreet 
(32) 9 St Michael Royal, and St Martin 
Vint * 
(33) Of St Matthew Friday-ſtreet, and St 
Peter Cheap 
(34) Of St Margaret Pattons, and St Gabriel 
Fen-church 


(35) t Mary at Hill, and St Andrew Hubbard 


(36) Of St Mary Woolnoth, and St Mary 
: Woolchurch 


(37) Of St Clement Eaſtcheap, and St Mar- 


— — 


tin Orgars 
(38) Of St Mary Ab- church, and St Law- 
rence Pountney 
(39) Of — "x2 Aldermary, and St Thomas 


— — 


Cole- church! — 
Vol, III. K k 


le Bow, St Paneras Super- 
ane, and Alhallows Honey-lane —— 


; (41) Of St Mildred Poultry, aud St Mary 


110l. 
2001. 


140 J. 
200l. 
1701. 


1401. 
1721, 


140). 
1201. 


140 l. 
1001, 
2001, 
1801. 
1801. 
1201, 
1701. 
oy 
1501, 


1201, 
200 J. 


160 l. 
1401. 
120]. 
1501, 


2001, 


170l. 


(42) Of 
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(42) Of St Michael W ood-ſtreet, and St 


Mary Staining — 


| .1001, 
(43) Of St Mildred Bread-ſtreet, and St Mar- 
garet Moſes Ke A 1301, 
44) Of St Michael Queenhyth, and Trinity 1601, 
450 Of 8t Magdalen Old Fiſh-ſtrcet, and St 


| Gregory ——; 120l, 
(46) Of St Mary Somerſet, aud St Mary, 
Mounthaw — — 0. 
(47 Of St Nicholas Coleabby, ard St Nicho- 
las Olaves — — 1301, 
(48) Of St Olave Jewry, and St Martin Iron- 
monger- lane — 1201. 
(49) Of St Stephen Walbrook, and St Bennet 
Sheerhogg — 1001. 
(50) 2 St Swythin, and St Mary Bothaw — 1401, 
(51) Of St Vedaſt, alias Foſter's, and St Mi- 
chael Quern — 1601. 
. 2. 


Which reſpective ſums of meney to be paid in lieu of tithes 
within the ſaid reſpective pariſhes, and 4 a, herein af- 
ter is directed, ſhall be the reſpactive certain annual mainte- 
nance (over and above glebes and perquiſites, gifts and bequeſts 
to the reſpectlive parſon vicar and curate of any pariſh for the 
time being, or to their ſucceſſors reſpectively, or to others for 
their uſe) of the ſaid reſpettive parſons vicars and curates, 
who ſhall be legally inſtituted inducted and admitted into the 
reſpective pariſhes aforeſaid. ſ. 3. | 

And for the more equal levying of the ſame upon the 
ſeveral houſes buildings and other hereditaments within 
the reſpective pariſhes, aſſeſſments were ordered to be 
made before July 24, 1671, upon all houſes, ſhops, ware- 
houſes, and cellars, wharfs, keys, cranes, waterhouſes, tofts 
of ground (remaining unbuilt), and all other hereditaments 
whatſoever (except parſonage and vicarage houſes), the whole 
reſpective ſum by this act appointed, or ſo much of it as is 
more than what each impropriator is by this act injoined to 
allew, ſ. 4, 5, 6, 7+ 

And three tranſcripts of the aſſeſſments were to be 
made; one to be depoſited amongſt the records of the 


city, another in the regiſtry of the biſhop of London, and 


another in the pariſh ve 
memorial thereof. /. 8. | : 

The ſums aſſeſſed to be paid to the reſpectiuve parſons vicars 
end curates, at the four moſt uſual feaſts, to wit, at the an- 
nunciation of the bleſſed virgin, the nativity of St John yo 


{try reſpectively, for a perpetual 


bl 
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tiſt, the feaſt of St Michael the archangel, and the nativity 
of our bleſſed ſaviour, or within fourteen days after each of 


' the feaſts aforeſaid, by equal payments; the reſpective payments 


thereof to begin and commence only from ſuch time- as the 


incumbent - ſhall begin to officiate or preach as incumbent. 
. % | 
Inprepriators ſhall pay what bona fide they have uſed and 
ought to pay to the reſpettive incumbents at any time before. 
the ſaid late fire ; the ſame to be computed as part of the main- 
tenance of ſuch incumbent, ſ. 10. | 

And if any inhabitant ſhall refuſe or neglect to pay to the in- 

cumbent the ſum appointed by him to be paid (the ſame being 
lawfully demanded upon the premiſſes) ; it ſhall be lawful for 
the lord mayor, upon oath to be „ before him of ſuch refuſal 
or neglect, to grant out warrant 7 the officer or perſon ap- 
pointed to collect the ſame, with the aſſiſtance of a conſtable in 
the day time, to levy the ſame by diſtreſs and ſale of the goods 
of the party ſo refuſing or neglecting; reſtoring to the owner 
the overplus over and above the ſaid arrears and the reaſonable 
charges of making ſuch diſtreſs. ſ. 11. 
And if the lord mayor ſhall refuſe or neglect to execute any 
of the powers to him given by this act; it ſhall be lawful for 
the lord chancellor or lord keeper; or two or more of the barons of 
the exchequer, by warrent under their hands and ſeals re- 
ſpeltively, to do and perform what the ſaid lord mayor might or 
ought. to have done in the premiſſes. ſ. 12. 

Provided, that no court or judge, eccleſiaſtical er temporal, 
ſhall hold plea of or for any the ſum or ſums of money due and 
owing er to be paid by virtue of this act; other than the perſons 
hereby authorized to have cognizance thereof : nor ſhall it be law- 
ful to or for any parſon vicar curate or incumbent, to convent 
or ſue any perſon aſſeſſed as aforeſaid and refuſing or neglecting 
to pay the ſame in any court or courts, or before any judge or 
Judges, other than what are authorized and appointed by this act, 
1 the hearing and determining of the ſame, in manner aforeſaid. 
I 14. 1 

Provided alſo, that it ſhall be lawful for the warden and mi- 
nor canons of St Paul's, parſon and proprietors of the rectory 
of the pariſh of St Gregory aforeſaid, to receive and enjoy 
all tithes oblations and duties ariſing or growing due within the 


ſaid pariſh, in as large and beneficial manner, as formerly they 


have or lawfully might have done. ſ. 15. 

And for the better recovering the ſums of money which 
ſhall be due according to the directions of this act, and 
for the levying of arrears where the occupier removes 
from the premiſſes, or the houſes have ſtood. empty; a 
deeree was made in the year 1713, by Harcout lord chan- 

K k 2 | cellor, 


499 


ELL _— 


— 2a — — 2 
— — — ————— — 
” 


— rr <A - V lo fg 7, 


* 8922s 
— — — —' 


500 


Tiryes 
cellor, aſſiſted by the barons Bury and Price, in the caſe 
of Savage and Mood, clerks, againſt Harding and others. 
Shaw's Par. L. 45. | | | 


For the ſtipends of the miniſters of the fifty new 
churches, proviſion is made by the ſeveral acts of par- 
liament relating thereunto, to be raiſed from the duties 
on coals. 


There are moreover ſeveral particular ſtatutes for par- 
ticular churches, in London and elſewhere. 


After all, theſe pecuniary compenſations, however rea- 
ſonable at firſt, muſt in proceſs of time become inſuffici- 
ent, as the value of money decreaſeth. And this hath 
been the caſe of all ab ; which, at the time of their 
commencement, were the real value of the tithes. On 
the other hand, it muſt be acknowledged, that the pay- 
ment of tithes in kind is in many reſpects troubleſome 
and inconvenient. If a method could be eſtabliſhed, 
that the miniſter ſhould receive an equivalent, durable, 
and not liable to diminution by the fluctuation of money, 
the people generally would be defirous to purchaſe their 
tithes at the higheſt ſuppoſahle eſtimation; which if em- 
ployed in a purchaſe of land, the value thereof would 
continue in proportion as the tithes would have done, 
foraſmuch as the annual rent of the land will always be 


according to its produce. 


- 


Form of a leaſe of tithes. 


"HIS indenture made the ——day of 
— between A. B. rector of the pariſh of 


in the year 
in 


| the county of =—— of the one part, and C. D. of —— in 


the pariſh of and county 0 yeoman, of the 
other part, Witneſſeth, that the ſaid A. B. for and in conſi- 
deration of the rent herein after reſerved and contained, Hath 
demiſed, granted, and to farm let, and by theſe reſents dith 
demiſe, grant, and to farm let, unto the ſaid E. B. his exe- 
eutors, adminiſtrators, and aſſigns, All and all manner of 
tithes of corn, grain, hay, and herbage, yearly growing in- 
creaſing or happening within the /aid pariſh of and all 
profits of what kind ſoever belonging to the parſunage or reftory 
there: To have, hold, receive, and take all and every the ſaid 
tithes and profits unto the ſaid C. D. his executors adminiſtra- 
tors and aſſigns, from the day of the date of theſe preſents, fir 


and during and unto the full end and term of twenty one years 


from thence next enſuing, and fully to be compleated; if he the 


| ſaid A. B. ſhall fo long continue rector of the ſaid pariſh 4 
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—— Yielding and paying therefore yearly and every. year du- 
ring the Tad: term, unto the ſaid A. B. and his fem, the 
tent or ſum of at and upon the days by even 
and equal ' portions. Provided always, that 7 the ſaid rent 


or any part thereof fhall be behind and unpaid by the pace of 
Aas after the days and times appointed and limited 


for the payment _— then this preſent demiſe and every thing 


herein contained ſhall ceaſe, determine, and be void. And the 


ſaid C. D. doth for brafelfs his executors adminiſtrators and 
5 


aſſigns, and for every 0 covenant promiſe and grant to 
and with the ſaid A. B. his executors and adminiſtrators, and 
to and with every of them by theſe preſents, that he the ſaid 
C. D. his executors adminifirators or .aſſigns, ſhall and will 


from time to time, and at all times during the continuance 6 


this demiſe, well and truly pay and ſatisfy the rent aforeſaid, at 
the days and times aforeſaid appointed for the payment thereof; 
and alſo ſball and will pay and diſcharge ail taxes which fhall 
be impoſed upon the ſaid demiſed premiſſes, or in reſpect thereof, 
by act of parliament or otherwiſe. And the ſaid A. B. for 
himſelf, his executors and adminiſtrators, and every of them, 
doth covenant promiſe and grant to and with the ſaid C. D. 
his executors, adminiſtrators, and aſſigus, and to and with 
every of them by theſe preſents, that for and under the rents 
and covenants herein before reſerved and contained on the part 
of the ſaid C. D. his executers adminiftraters or aſſigns to be 


- 


paid and performed, he the ſaid C. D. his executors admt= 
niſtrators and aſſigns ſball and may have, hold, and enjoy the 
tithes and premiſſes ajereſaid, and every part and parcel thereof 
during the ſaid term hereby granted, without any let, trouble, 
moleflation, interruption, or dental of him the ſaid A. B. or 
his aſſigns, or any other perſon or perfons claiming or 10 claim 
by, from, or under him. In witneſs whereof the parties to 
theſe preſents. have interchangeably ſet their hands and ſeals the 
day and year firſt abovewritten, ; 


Signed, ſeated, and delivered (Hau- A. B. 
ing been fir/t duly ſtamped) in the C. D. 
preſence of 

F. F. 
G. H. 


Note, it is ſaid generally in ſome books, that a verbal 
leaſe of tithes is not good. Others ſay, that tithes may 
be granted for one year without deed, but no longer, 
Others diſtinguiſh, and ſay, that a grant of tithes even 
for one year is not good by way of leaſe, but may be good 
by way of ſale. Others, to the like purpoſe, affirm, 
that if the parſon agrees with a pariſhioner, that ſuch 
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ea pariſhioner ſhall keep back his own tithes. for a year, this 
is a good bargain by way of retainer; but if he grants 
to him the tithes of another, tho” it be but for a year, 
it is not good unleſs it be by deed. Cro. Ja. 613. 1 RelP; 


Rep. 174. Gad. 354. Freem. Rep. 234. 2 Brownl. 17. 
* by the ſeveral ſtamp acts, ſuch leaſe (for 8 


ever term it is made) muſt be on a 28. 6d. ſtamp, 


Title for orders. See Oꝛdination. 
Toleration. See Diſſenters. 
Tomb Stones. See Burtal. 
Tranſlation. See Biſhops. 
Tranſubſtantiation. See Loꝛd's Supper. 
Trees in the church yard. See Church. 
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-” RENTALS, trigimalia, were maſſes for ſouls 
; departed, to be faid thirty times in ſuch order as 
ſhould be appointed; or for thirty days together ; or 
otherwiſe every thirtieth day: according to the direction 
the donor or founder, who inſtituted a ſtipend. for that 


urpaſe. | ; 


Troper. 


ROPE R, troperium, is the book which contain- 
eth the ſequences; which were devotions uſed in 
the church, after reading of the epiſtle. Lind. 251. 


Tunic. 
| UNIC, tunica, was the ſubdeacon's garment, 


which he wore in ſerving the prieſt at the celebra- 
tion of the maſs, Lind. 252. 


Here endeth the THIRD VoLUME. 
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